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REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL 
COURTS, AND IN THE STATE SUPREME COURTS. 


From certified transcripts in our possession. 


LIFE. 
SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 


FEINMAN 





vs. 
UNITED STATES GRAND LODGE ORDER BRITH ABRAHAM.* 


1. INSURANCE—BENEFICIARY—NONRESIDENT—WEIGHT OF 
EVIDENCE—PRIMA FACIE CASE. 

Plaintiff sued as sole surviving parent of F., a deceased member of de- 
fendant lodge, to recover a death benefit. Plaintiff resided in Odessa, 
Russia, and decedent at the time of his death was a beneficiary mem- 
ber of defendant society, and according to its! by-laws his beneficiary 
was entitled to a death benefit of $500. Defendant’s constitution and 
by-laws provided that in case qf the death of a male member, if there 
was no designated beneficiary, the sum due should be payable to the 
decedent’s widow, and if there was no widow and no children then 
to his parents. Held, that evidence of three witnesses that plaintiff 
was living and resided in Odessa, and statements made by decedent’s 
niece and nephew that they knew plaintiff in Russia and had only re- 
cently received letters from her, and of another witness that he had 
been in the United States less than two years, that he came from 
Odessa, and before he sailed he saw plaintiff, was sufficient to estab- 
lish a prima facie case that plaintiff was alive and as to her identity. 

(For other cases, see !nsurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 

2. INSURANCE — CONDITIONS OF POLICY — PERFORMANCE — 
BURDEN OF PROOF. 

An allegation in the complaint in an action on a policy that all conditions 
have been fulfilled by insured, though denied by the answer, did not 


* Decision rendered, Nov. 19, 1914. 149 N. Y. Supp. 862. 
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place on plaintiff the burden of proving that each particular condition 
or agreement had been fulfilled. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


Appeal from Municipal Court, Borough of Manhattan, Second Dis- 
trict. 

Action by Dinza Avrumovna Feinman against the United States 
Grand Lodge Order Brith Abraham. From a municipal court judgment 
dismissing plaintiff’s complaint, she appeals. Reversed, and new trial 
ordered. 


Argued October term, 1914, before Seabury, Bijur and Cohalan, JJ. 


Meyer London, of New York City, for Appellant. 
Goldfogle, Cohn & Dorf, of New York City (Irving S. Dorf, of New 
York City, of counsel), for Respondent. 
CoHALAN, J. 

The action was brought by the plaintiff, as the sole surviving 
parent of one Aaron Feinman, a deceased member of the de- 
fendant lodge, to recover the sum of $500 as a death benefit. 

The plaintiff at the time of the trial resided in Odessa, 
Russia. The decedent at the time of his death was a “bene- 
ficiary” member in good standing in the fraternal order, and 
according to its rules and by-laws his beneficiary upon his death 
was entitled to the sum of $500. The constitution and by-laws 
of the lodge provide that in case of death of a male member, if 
there be no designated beneficiary, the sum due should be payable 
to the widow of the deceased member, and if there be no widow 
and no children then to the parents of the deceased. The answer 
was a denial of the allegations of the complaint. After the plain- 
tiff had put in her evidence, the defendant rested, without offer- 
ing any testimony, and moved for judgment. The court there- 
upon dismissed the plaintiff's complaint without prejudice. 

[1] It is our view that this was error, as the plaintiff made out 
a prima facie case. Testimony was offered by three witnesses 
that the plaintiff was now living and was residing in the city of 
Odessa. The substance of the testimony upon which the plain- 
tiff relies for recovery consists in statements made by the niece 
and nephew of the decedent. They knew the plaintiff in Russia, 
and have only recently received letters from her. One Louis 
Sapolin testified that he had been in this country less than two 
years, and came from Odessa, and that before he sailed therefrom 
he saw the plaintiff. It was attempted to put in evidence a power 
of attorney running to the niece of the deceased, which was prop- 
erly excluded, because of the fact that it was improperly executed. 
However, independent of this power of attorney, there was evi- 
dence in the case sufficient to establish a prima facie case. 

[2] In actions upon policies of insurance it is essential to show 
the death of the insured and the failure to pay as provided. The 
allegation that all of the conditions were fulfilled by the insured, 
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though proper in a complaint, even when denied by the answer, 
does not place upon the plaintiff the burden of proving that 
each particular condition or agreement was fulfilled. Elmer vs. 
Mutual Benefit Life Association of America, 19 N. Y. Supp. 289; 
Ellis vs. National Provident Union, 50 App. Div. 255, 63 N. Y. 
Supp. 1012. The fact that the plaintiff was alive and that letters 
had been received from her a short time before the trial of the 
action furnish a legal presumption of continuance of life, and 
that identity of name is presumptive evidence of identity of per- 
son. Hatcher vs. Rocheleau, 18 N. Y. 86; Mahaney vs. Mutual 
Reserve Association, 69 Hun, 12, 23 N. Y. Supp. 213. 

The judgment appealed from is reversed, and a new trial is 
ordered, with costs to the appellant to abide the event. All 
concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. First DEPARTMENT. 





LESEM 
VS. 


MUTUAL LIFE INS. CO or New Yorx. (No. 6237.)* 


1. INSURANCE — ACTION ON POLICY —BURDEN OF PROOF — 
POWER OF ATTORNEY. 

Where, in a beneficiary's action on a life insurance policy, the insurer 
set up as a defense that it had made a loan on the policy to plaintiff’s 
son, to whom plaintiff had given a power of attorney, of which the 
insurer had no knowledge when it made the loan, the name of plain- 
tiff and the insured being forged to the loan papers, the burden was 
on the insurer to prove that the son had an absolute right under the 
power of attorney to hypothecate the policy for his benefit, to plaintiff’s 
injury. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


2. PRINCIPAL AND AGENT— POWER OF ATTORNEY —CON- 
STRUCTION—POWER TO BORROW MONEY. 


A power of attorney, providing that the agent could collect and receipt 
for money and other property. owing or belonging to the principal, 
and invest same, collecting the income, and execute all written instru- 
ments necessary to the transaction of such business, and further pro- 
viding that he should take possession of plaintiff’s property, and lease 
same, and collect the proceeds thereof, and prosecute any judicial 

proceedings in respect thereto, and then that he could do whatever the 


* Decision rendered, Oct. 30, 1914. 149 N. Y. Supp. 559. 
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principal could do, if personally present, pertaining to her affairs, did 
not authorize the attorney to pledge the principal’s property for a 
loan of money. 

(For other cases, see Principal and Agent, Cent. Dig. §§ 262-273, 345, 364, 
368-373; Dec. Dig. § 100.) 


3. PRINCIPAL AND AGENT— POWER OF ATTORNEY — CON- 
STRUCTION. 

No inference can be drawn from the language of a power of attorney 
that it confers on the attorney the right to hypothecate the principal’s 
property for his own use. 


(For other cases, see Principal and Agent, Cent. Die. §§ 262-273, 345, 364, 
368-373 ; Dec. Dig. § 100.) 


4. INSURANCE—ASSIGNMENT OF POLICY—VALIDITY. 

An assignment ef an insurance policy by the beneficiary prior to the in- 
sured’s death, and without his consent, is invalid. 

(lor other cases, see Insurance, Cent. Dig. § 472; Dec. Dig. § 204.) 


Appeal from Trial Term, New York County. 

Action by Johanna Lesem against the Mutual Life Insurance Com- 
pany of New York. Judgment for plaintiff, from which, and from an 
order, defendant appeals. Affirmed. 


The following is the opinion of Greenbaum, J., directing judg- 
ment for the plaintiff :— 

[1] ‘This is an action to recover on a policy of life insurance 
for $10,000, issued by defendant upon the life of Solomon J. 


Lesem and payable to the plaintiff, his wife. Solomon J. Lesem, 
the insured, died on the 9th day of March, 1911, at Worms, 
Germany. In the Year 1902, owing to the ill health of the in- 
sured, he and his wife left the United States to sojourn at health 
resorts in the empire of Germany, having first secured from the 
defendant a written waiver of the restrictions imposed by the 
policy upon residence and travel. Prior to her gg the 
plaintiff executed and delivered to her son, William W. Lesem, 
a written power of attorney, conferring upon him authority to 
transact certain business affairs in her behalf. On or about 
March 15, 1910, without the knowledge or consent of plaintiff 
or her husband, William W. Lesem applied at the office of the 
defendant for a loan of $6,374 upon the policy in suit, and the 
defendant delivered to him a loan note application, at the foot 
of which was printed the following: “Loan will not be made 
unless this note is properly executed. See instructions printed 
on reverse side.””’ Among the instructions referred to the follow- 
ing appear: “Signatures by an attorney in fact will not be ac- 
cepted. Each party to the note must execute the note personally. 
When the policy is in favor of or has been assigned to the in- 
sured’s wife, the note must be executed by the insured and the 
wife.” On or about the 2lst day of March, 1910, William 
W. Lesem presented himself at the office of the defendant 
and delivered to it the loan note application, purporting to 
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be signed by the insured, Solomon J. Lesem, the plaintiff, 
and a witness named H. B. Drey. Thereupon the defendant 
delivered to him its check for $5,963, drawn to the order of 
Solomon J. Lesem and Johanna Lesem; such sum representing 
the amount of the loan, less the premium of $203.90 and of 
$206.50 interest in advance on the loan note. Thereafter William 
W. Lesem indorsed the chéck in the names of Johanna and Solo- 
mon J. Lesem, together with his own name, deposited it to the 
credit of his individual bank account, and kept the proceeds for 
his own purposes. In December, 1910, plaintiff returned to 
New York and within a week thereafter William W. Lesem died. 
It is undisputed that the defendant was ignorant of the existence 
of the power of attorney and of the fact that William W. Lesem 
was attempting to act in the transaction as the agent of the plain- 
tiff, and that in accepting the loan note it relied upon the signa- 
tures subscribed to the note as the personal signatures of the 
plaintiff and her husband. It is true that, if the defendant had 
dealt with William W. Lesem as an agent, it might have protected 
itself by showing that such agent had apparent power to execute 
the transaction upon plaintiff's behalf. North River Bank vs. 
Aymer, 3 Hill, 262; Hambro vs. Burnand, L. R., 2 Kings Bench, 
1904, 10, 19. But it did not deal with the plaintiff as agent, was 
ignorant of the existence of any agency, and assumed that it 
was dealing directly with the plaintiff and her husband, and 
parted with its money upon the faith that the signatures upon 
the note were their personal, genuine signatures. Under these 
circumstances the defendant, in order to maintain its defense, 
must show actual authority in the agent to execute the particular 
transaction in question, to wit, pledge his principal’s property for 
a loan of money for his own benefit. The learned counsel for 
defendant evidently recognizes that defendant’s right to set off 
the amount loaned upon the policy against the sum due must rest 
upon his successful contention that William W. Lesem had the 
inherent authority under the power of attorney to pledge the 
policy for the loan in question. Unless, then, the power of at- 
torney, as between its creator and her appointee, conferred upon 
the latter the absolute right to hypothecate the policy for his 
benefit, and to her injury, the defendant cannot shift upon the 
plaintiff legal responsibility for the fraudulent act of her son. 
{2] Fairly summarized, the power of attorney provides that 
William W. Lesem may “collect * * * and give acquittance 
for all moneys, * * * debts, demands, securities, stocks, 
bonds, and all forms and kinds of property whatsoever, which 
are or shall be due, owing, or belonging to me, or in or to which 
I may have any right, title and interest, to invest and reinvest the 
same, to collect and receive the income, interest and profits 
thereof, and to give, sign, execute and deliver in my name, or in 
the name of my said attorney, all checks, drafts, acknowledg- 
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ments, agreements, and all other instruments in writing of every 
kind and description as to my said attorney may seem proper or 
necessary for the effectuating and consummation of any invest- 
ment or matter or thing for my benefit or use, or for any purpose 
whatsoever, and to sign, indorse, and check, and draw the same 
upon any and every bank * * * or depository * * * in 
which or with whom I * * * may have any moneys or 
funds, or any drafts or * * * instruments to effectuate such 
purpose; to enter into or take possession of any and all lands, 
tenements or heriditaments to me belonging, or in or to which 
I may have any right, title or interest, or to the possession of 
which I may become entitled, * * *” and to let, lease, and 
receive proceeds of any sale thereof, execute and deliver any 
agreements or writings, and commence and prosecute judicial 
proceedings with respect thereto. By a clause at the end of the 
power it is provided that the attorney may execute and perform 
all acts and deeds which shall be expedient or necessary in the 
premises, and that it is “the intention and meaning of these 
presents to confer upon my said attorney power and authority 
to do, perform and execute every act and deed, whether here 
enumerated or not, that I might or could do if personally present 
concerning, respecting or pertaining to my affairs, or to my 
property of every kind and description.” 

It is apparent from an examination of the language of the 
power that no specific authority to pledge the plaintiff’s property 
or to borrow money is conferred upon the agent. Such authority, 
if it exists, must therefore be found in the general language em- 
ployed, or implied as necessary to the execution of the express 
powers granted, Craighead vs. Peterson, 72 N. Y. 279, 28 Am. 
Rep. 150. It cannot be said that the power of borrowing money 
or the pledging of the property was necessary to the execution of 
any of the specific powers conferred. The concluding paragraph 
is somewhat unusual in character, and apparently confers broad 
powers upon the attorney; but was not this sweeping power 
nevertheless intended to be limited to unnamed acts that might 
arise in connection with some of the matters specifically enumer- 
ated therein? In MacKenzie on Powers of Attorney (1913) 
the English rule is stated as follows (page 33): “If any special 
powers are meant to be included in the instrument they should be 
specifically set out, and not left to be connoted by any general 
clause, for the meaning of general words in a power of attorney 
is restricted by the operative clause, and it is an invariable rule 
that by such general words the donor must be held to confer on 
the donee only such powers, not specifically mentioned, as are 
absolutely necessary for the effective doing of the act for which 
the power was primarily given [citing cases]. * * * No 
matter how general the language may be, or how wide its ap- 
parent sweep, it will be presumed by the courts to be infused 
with the will of the principal to execute only the specific acts ex- 
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pressly mentioned in the power, and such other acts as may be 
requisite for the complete fulfillment of the principal’s declared 
intentions; that is, to do those ancillary acts which it is natural 
to suppose the principal himself would do to achieve his purpose.” 
And the same author says (page 37): “The courts have been 
uncompromising on the point that the attorney must not borrow 
without express authority.” 

Our courts have recognized the correctness of the rule sub- 
stantially as stated by MacKenzie, supra. Holtsinger vs. Nat. 
Corn Exchange Bank, 31 N. Y. Super. Ct. 64, affirmed by the 
Court of Appeals, 3 Alb. Law J. 305. Considered in the light 
of the recognized canons of interpretation, it seems clear that 
the general language of the power cannot be construed as con- 
ferring upon the agent power to pledge plaintiff's property for a 
loan of money. ‘The structure of the instrument and the terms 
therein employed directy contradict the assumption of a grant 
of general and unrestricted authority to do any act that the 
plaintiff might do if personally present. Indeed, if such had 
been her intention, no enumeration of specific powers would have 
been necessary or appropriate to the desired end. Phrases may 
occur in the instrument which, when isolated from their general 
text, tend to support a broader construction; but the controlling 
aim and purpose must be ascertained from a consideration of the 
entire language of the power, and not from detached expressions, 
severed from their natural connection. The defendant relies 
specially upon the language of the power providing that the agent 
may execute all checks, drafts, and other instruments for any 
purpose whatsoever, as well as upon the general grant of au- 
thority to execute every act and deed, whether enumerated there- 
in or not, pertaining to plaintiff’s affairs. But these phrases, 
when read in their proper relation to the subject-matter and con- 
text of the instrument, must be held to confer power to perform 
only such acts as are necessary to the execution of the specific 
authority vested in the agent, and pledging the policy was not 
one of the specific powers conferred. 

[3] But independent of and in addition to the foregoing reasons 
the rule is well settled that no inference may be drawn from the 
language of a power that it conferred the right upon the attorney 
to hypothecate the property of the principal for his own use. 
The recent case of Porges vs. U. S. Mort. & Trust Co., 203 N. Y. 
181, 189, 190, 96 N. E.. 424, discusses this rule. In that case it 
was said that, assuming power was conferred upon the agent to 
indorse checks in the name and behalf of the principal, his in- 
dorsement of a check “for his personal use and gain was not 
within that power.” Says the court (203 N. Y. at page 190, 96 
N. E. at page 427): “A power to act for another, however gen- 
eral its terms, or wide its scope, presupposes an integrity and 
faithfulness in its exercise, and cannot be enlarged by implication 
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or construction to the justification of a diversion to the use of 
the agent of moneys or property subject to the agency. Mani- 
festly this instrument did not transfer to Hoyt the ownership of 
the property to which it related. By virtue of it Hoyt was the 
plaintiff’s attorney or agent, with the powers it contained and 
for the purposes it prescribed. The law will not permit an at- 
torney or agent under color of the authority bestowed by his 
principal to apply the property of that principal to his own use. 
That is a breach of trust which a court will not sanction or toler- 
ate. Robinson vs. Chem. Nat. Bank, 86 N. Y. 404; Wright vs. 
Cabot, 89 N. Y. 570; Kern’s Estate, Gilpin’s Appeal, 176 Pa. 373 
[35 Atl. 231].” 

[4] There is also much force in the contention that the plaintiff 
had no power to assign the policy without her husband’s consent, 
and that any assignment without such consent would be void. 
Dannhauser vs. Wallenstein, 169 N. Y. 199, 62 N. E. 160; Brum- 
mer vs, Cohn, 86 N. Y. 11, 40 Am. Rep. 503. The signatures of 
plaintiff’s husband to the instruments upon which defendant made 
the loan were unquestionably forgeries. It therefore follows that 
the husband’s consent to the assignment was not procured and 
there was no assignment of the policy. The defendant cannot 
recoup itself for the money fraudulently obtained from it by 
plaintiff's son by setting it off against the sum due on the policy. 

There must be judgment for the plaintiff as prayed for. 


Argued before Ingraham, P. J., and Clarke, Scott, Dowling and 
Hotchkiss, JJ. 


J. T. Davies, Jr., of New York City, for Appellant. 
J. Frankhenheimer, of New York City, for Respondent. 


PER CurRIAM. 
Judgment and order affirmed, with costs, on opinion of Green- 
baum, J. Order filed. 
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SUPREME COURT OF NORTH CAROLINA. 


MURPHY 
US. 


LAFAYETTE MUT. LIFE INS. CO. (No. 286.)* 


1. INSURANCE— PAYMENT OF PREMIUM—NECESSITY TO 
BIND COMPANY—WAIVER BY DELIVERY OF POLICY. 

The unconditional delivery of an insurance policy is a waiver of the stipu- 
lation for a previous or cotemporaneous payment of the first premium. 

(For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 389.) 


2. INSURANCE—PAYMENT OF PREMIUM—PREMIUM NOTE— 
FORFEITURE FOR NONPAYMENT. 

A condition of a note given for the first premium on a tthe insurance 
policy that, unless it is paid at maturity, the policy shall be avoided, 
will be made effective unless the time for payment is postponed by 
valid agreement, or such condition is in some way waived by the 
company. 

(For other cases, see Insurance, Cent. Dig. $$ 891, 895-902, 913; Dec. 
Dig. § 349.) 


3. INSURANCE—PAYMENT OF PREMIUM—PREMIUM NOTE— 
FORFEITURE FOR NONPAYMENT. 

A provision of a note given for the first premium on a life insurance 
policy that the policy shall be void unless the note is paid at maturity, 
being for the benefit of the company, may be waived by it, and is 
waived when there is a valid agreement to postpone payment, or 
when the company so far recognizes an agreement to that effect or 
otherwise acts with reference to the matter as to induce the policy- 
holder, in the exercise of reasonable business prudence, to believe 
that prompt payment is not expected and that the forfeiture on that 
account will not be insisted upon. 

(For other cases, see Insurance, Cent, Dig. §§ 914, 1034; Dec. Dig. § 357.) 


4. INSURANCE—PAYMENT OF PREMIUM—PREMIUM NOTE— 
FORFEITURE FOR NONPAYMENT. 

A note due October 20, 1912, for $52.64, the amount of the first premium 
on a life insurance policy, provided that, unless paid at maturity, the 
policy should be void. The note was indorsed by the company to its 
agent, who deposited it for collection and $25 and interest in advance 
was paid thereon. Insured went to the home office of the company, 
and was referred to the bank which had the note, and renewal in- 
terest was taken, carrying the note to March 1, 1913, prior to which 
date insured died. Before that the balance due on the note was re- 
fused the company. On February 15, 1913, a notice was sent insured 
by the home office of the company in their official envelope, signed 
by the cashier, the son of the secretary, stating that the premium note 
for $27.64 would be due March 1, 1913, and should be paid by that 
date. Held, that the facts warranted the inference that there was 
an agreement to postpone the time for payment of the note or a 


"* Decision rendered, Nov. 18, 1914, 83 S. E. Rep. 461. 
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waiver of the condition as to forfeiture, and that insured was given 
the privilege of not paying the note until March Ist. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. - 
Dig. § 665.) 


5. INSURANCE—PAYMENT OF PREMIUM—PREMIUM NOTE— 
FORFEITURE FOR NONPAYMENT. 

Though the policy contained a provision that only the president, vice- 
president or secretary had power to modify the contract to extend 
the time for paying any premium, and that the company should not 
be bound by any promise by any other person, the facts warranted 
the inference that the notice signed by the cashier was sent with the 
knowledge and approval of the officers designated in the policy, 
whose action was binding on the company. 

(For other cases, see Insurance, Cent. Dig. §§ 914, 1034; Dec. Dig. § 357.) 


Appeal from Superior Court, Cumberland County; Rountree, Judge. 

Action by Savannah Murphy, administratrix of Peter J. Murphy, de- 
ceased, against the Lafayette Mutual Life Insurance Company. From a 
judgment for plaintiff, defendant appeals. Affirmed. 


It was admitted at the trial that the policy declared on and presented 
by plaintiff had been duly executed by defendant, and that Peter J. 
Murphy, the insured named in the policy, was dead, having died on Febru- 
ary 19, 1913. Defendant contended that the policy was avoided for non- 
payment of the first premium note, and also because of fraudulent repre- 
sentations by the insured in his application as to his physical condition. 
The jury rendered the following verdict :— 

“(1) Was the premium given for the policy paid in accordance with 
the terms of the policy and of the note? Answer: Yes. 

“(2) Did Peter J. Murphy, in his application, make fraudulent repre- 
sentations of his physical condition which were material, as alleged? 
Answer: No.” 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed. 


Q. K. Nimocks, of Fayetteville, for Appellant. 
Rose & Rose, of Fayetteville, for Appellee. 
Hokg, J. 

There is no specific exception to his honor’s charge to the jury 
and, the evidence being ample to show good faith and to sustain 
plaintiff’s position on the second issue, the question recurs on 
the refusal of his honor to nonsuit plaintiff by reason of the 
failure of the insured to pay the first premium note. 

[1-3] It is well established in this jurisdiction that, in the ab- 
sence of fraud, and in so far as the contract of insurance is 
concerned, the delivery of an insurance policy absolute and uncon- 
ditional is a waiver of the stipulation for a previous or cotem- 
poraneous payment of the first premium. Pender vs. Insurance 
Co., 163 N. C. 98, 79 S. E. 293; Waters vs. Annuity Co., 144 N.C. 
663, 57 S. E. 437, 13 L. R. A. (N. S.) 805; Rayburn vs. Casualty 
Co., 141 N. C. 425, 54 S. FE. 283; Kendrick vs. Insurance Co., 124 
N. C. 315, 32 S. EF. 728, 70 Am. St. Rep. 592. And our decisions 
are to the effect, further, that where a note for such a premium 
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contains provision that, unless the same is paid at maturity, the 
policy shall be avoided, the condition will be made effective by 
proper proof, unless the time for payment has been postponed by 
valid agreement, or the stipulation has been in some way waived 
on the part-of the company. Sexton vs. Insurance Co., 160 N. C. 
597, 76 S. E. 535; Perry vs. Insurance Uo., 150 N. C. 145, 63 
S. E. 679; McCraw vs. Insurance Co., 78 N. C. 149; Vance on 
Insurance, pp. 175, 178. 


It is also held by well considered cases on the subject here and 
elsewhere that this provision as to forfeiture, being inserted for 
the benefit of the company, may be waived by it, and such a waiver 
will be considered established, and a forfeiture prevented when- 
ever it is shown, as indicated, that there has been a valid agreement 
to postpone payment or that the company has so far recognized an 
agreement to that effect or otherwise acted in reference to the 
matter as to induce the policyholder, in the exercise of reasonable 
business prudence, to believe that prompt payment is not expected, 
and that the forfeiture on that account will not be insisted on. 
Gwaltney vs. Insurance Co., 132 N. C. 925, 44 S. E. 659; McCraw 
vs. Insurance Co., 78 N. C. 149; Insurance Co, vs. Eggleston, 96 
U. S. 572, 24 L. Ed. 841; Insurance Co. vs. Custer, 128 Ind. 25, 
27, N. E. 124; Homer vs. Insurance Co., 67 N. Y. 478; Vance 
on Insurance, p. 222. 


[4] In the present case the note given for the first premium, 
and on its face maturing October 20, 1912, contained the provision 
that, unless same was paid at maturity, the policy should become 
null and void. The same was not paid by the insured in full as 
originally promised and, applying the principles heretofore stated, 
the disposition of the present appeal will properly be made to 
depend on whether there was a valid agreement to postpone the 
time of payment or whether the stipulation as to payment has been 
waived by the company, or there was evidence presented from 
which such agreement or waiver could be properly inferred. On 
this question there was testimony on the part of plaintiff tending 
to show that :— 


“The application was written by Mr. John McDuffie, an agent 
and director of the company, July 23, 1912 (record, page 13 et 
seq.), and premium note for $52.64, taken for the amount of the 
premium, payable October 20, 1912 (record, page 20, Exhibit 2). 
The note was indorsed by the Lafayette Mutual Life Insurance 
Company to its agent, John McDuffie, and likewise indorsed by 
him, and by him deposited with the First National Bank of Oxford 
for collection. That bank transmitted same to the Fourth Na- 
tional Bank of Fayetteville for collection. Record, page 21, and 
evidence of FE. E. Page, secretary, page 42. The sum of $25, and 
interest in advance, was paid upon note to Mr. Peace, cashier of 
the Fourth National, and funds sent back to Oxford Bank. The 
intestate, with his brother, went to home office of defendant, and 
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was referred by those in charge of the office to the bank, as oe 
did not have the note. Renewal interest was taken, which carried 
note to March 1, 1913. ‘The insured died February 19, 1913, 
and balance due on premium note was tendered to secretary in 
the home office on February 28, 1913, the day before the note 
fell due, which the secretary refused to accept. On February 15, 
1913, defendant company sent to the insured a written notice 
that the premium note for $27.64 would be due March 1, 1913, 
and saying: ‘Be sure to get your remittance here by the above 
date to keep your policy from lapsing.’ Record, page 29. This 
notice was sent out by the home office of the company, in their 
official, stamped envelope, on the company’s form of notice, and 
was signed by A. P. Page, son of the secretary, who was cashier.” 

From these, the facts chiefly relevant to the issue, we think it 
not only the permissible, but eminently the correct, inference, as 
made by the jury, that there was an agreement to postpone or a 
waiver of the conditions, and the insured was thereby given the 
privilege of not paying the premium note until March Ist, thus 
keeping the policy in force until that date. 

[5] We are not inadvertent to the provision of the policy re- 
ferred to by counsel to the effect “that only the president, vice- 
president or secretary has power in behalf of the company to 
make or modify this or any contract of insurance to extend the 
time for paying any premium, and the company shall not be 
bound by any promise or representation heretofore or hereafter 
given by any person other than the above”; but, when it is shown, 
and on a motion to nonsuit we must accept it as proven when 
there is evidence tending to show it, that the note was first ex- 
tended ninety days om prepayment of the interest for that period 
and $25 on the principal to the bank acting as the company’s 
agent, and that the insured afterwards went to the home office 
of the company for the purpose of obtaining another renewal, 
and subsequently he received a notice from such home office, in 
an official stamped envelope of the company, signed by A. P. Page, 
cashier, and son of the secretary, to the effect: “That his pre- 
mium note for $27.64 was due March Ist. Be sure to get your 
remittance here by the above date to keep your policy from 
lapsing’”—we think it follows by fair and reasonable inference 
that this notice was sent with the knowledge and approval of 
the officers designated on the face of the policy, and that their 
action in the premises is binding on the company. Vance on In- 
surance, pp. 351-353. 

On the record, we are of opinion that the cause has been cor- 
rectly tried and determined, and that the judgment in plaintiff's 
favor should be affirmed: 

No error. 
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SUPREME COURT OF WISCONSIN. 


ZIEBELL 
VS. 


FRATERNAL RESERVE ASS’N OF OSHKOSH.* 


1. INSURANCE — ACTION ON POLICY — PRESUMPTION — 
SUICIDE. 

Where a person meets death from poisoning, the presumption is that it 
was accidental instead of intentional. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


2. INSURANCE — LIFE POLICIES — ACTIONS — EVIDENCE — 
SUFFICIENCY. 

In an action on a certificate of life insurance, which excepted liability for 
death by suicide, evidence held to show that insured met his death by 
suicide. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


3. EVIDENCE—BEST EVIDENCE—ADMISSION OF COPY. 

Where defendant subpcenaed the person whom it thought had possession 
of the original document, but the witness, when he appeared, had 
only a copy, having previously delivered the original to another who 
could not be served, the admission of a copy is warranted. 

(For other cases, see Evidence, Cent. Dig. §§ 595-599; Dec. Dig. § 179.) 

4. NEW TRIAL—NEWLY DISCOVERED EVIDENCE. 

In an action on an insurance policy, where the evidence abundantly showed 
that the insured intentionally took his own life, newly discovered 
evidence which contradicted a witness for defendant in some minor 
particulars as to deceased’s whereabouts the night before he died is 
no ground for new trial. 

(For other cases, see New Trial, Cent. Dig. §§ 226, 227; Dec. Dig. § 108.) 


Appeal from Circuit Court, Milwaukee County; John C. Ludwig, 
Judge. 

Action by Maggie Ziebell against the Fraternal Reserve Association 
of Oshkosh, Wis. From a judgment for defendant and an order denying 
new trial, plaintiff appeals. Affirmed. 


Action to recover $790.50 upon a policy of life insurance, issued De- 
cember 4, 1902, by the defendant upon the life of Dan E. Ziebell, the 
husband of plaintiff. Plaintiff was the beneficiary named in the policy 
suied upon, and it was in full force and effect on the 20th day of September, 
1912, when Dan E. Ziebell died. It contained a provision that :— 

“In case of the death of the insured by suicide, sane or insane, volun- 
tary or involuntary, this certificate shall be void.” 

The defense was that the insured committed suicide by drinking car- 
bolic acid. 


* Decision rendered, Nov. 17, 1914. 149 N. W. Rep. 475; 
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It appears from the evidence that at the time of the death of the 
insured he and his wife were living at 450 Cass street, Milwaukee. In 
the forenoon of September 20th, between 10 and 11 o'clock, a neighbor 
found him lying about in the middle of the yard, and telephoned to plain- 
tiff, who went at once to where he was lying, but when she reached him he 
was growing cold, and died without making any statement whatever. The 
police patrol took the body to the emergency hospital, and from there it 
was removed to the morgue, and later to an undertaker, who prepared it 
for burial, and it was buried at Wausau, where the relatives of the de- 
ceased lived. 

Mr. Mayer, the assistant coroner, testified that after the body was 
taken away from the yard he went to the premises, examined them, and 
found an empty bottle labeled “carbolic acid” lying about 10 or 12 feet 
from where the body lay; that he went to the drug store whose label 
was on the bottle, and learned that the deceased had purchased carbolic 
acid there the night before. Mr. Goodloe, the druggist, testified that 
about 10 o’clock in the evening of September 19th, he sold and delivered 
an ounce of carbolic acid to Mr. Ziebell, put up in an ounce bottle, labeled 
it, and registered the sale, 

Nahin, the coroner, testified that death was the result of carbolic acid 
poisoning; that it was so plain that no post mortem examination was 
necessary. Knospe, an assistant coroner, who received the body, said 
he opened the mouth of the deceased, smelled the odor of carbolic acid, 
and saw a burn on either the left or right side of the mouth. No trau- 
matic injury to the body was discoverable. Dr. Scheele, who had charge 
of the emergency hospital, testified that the body was still warm when it 
was brought in, but life was. extinct; that there was a distinct odor of 
carbolic acid from the lips, tongue and mouth, and that death was due to 
internal carbolic poisoning. The proof of death furnished by the plain- 
tiff likewise so stated. 

The evidence showed, also, that an action of divorce was pending be- 
tween the deceased and his wife at the time of his death. And while his 
body was being cared for the assistant coroner found a letter in his 
pocket which read :— 

“To the Public: I am broke now. Mrs. Ziebell got all that I have 
got in this world. I took her out of a sporting house and made a woman 
out of her. Now she turns me down this way. I hope the next man she 
gets will know enough not to let her handle the money. She stole my 
insurance policy in Duluth three years ago. She always was waiting for 
me to die. She has a painter on the string now. She wants to pull his 
leg now. I wish her good luck. Her father and mother deserted her and 
I like a fool picked her up and made her what she is to-day. I hope she 
will get soaked with the painter and he gets my money. My clothing are 
at 208 Jenig Ave., | want my insurance policy paid over to Frankie 
Stevens of Oshkosh, Wisconsin. She is a cripple. She needs it more 
than the big sport I took out of the slums; so good by. Dan Ziebell.” 

This letter was identified by one Harry Homer, a bartender in a 
saloon on Wisconsin street where Ziebell spent the night previous to his 
death. Homer furnished him with paper from a tablet and an indelible 
pencil and saw him write a letter. The original was not produced upon 
the trial, but a copy taken by the coroner was received in evidence, the 
absence of the original being satisfactorily accounted for. 

On behalf of the plaintiff several witnesses who viewed the body on 
the morning it was found said they saw no burns on the lips or mouth 
and smelled no odor of carbolic acid, and one witness testified that the 
bottle picked up, labeled “carbolic acid,” was a 2 or a 2% ounce bottle, 
and that she had frequently seen such bottles of carbolic acid in the home 
of the Ziebells. 

Plaintiff also moved for a new trial on the grounds of newly dis- 
covered evidence. With the exception of affidavits to the effect that 
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Ziebell was a drinking man and drank whisky, the only fact of importance 
contained in such affidavits was the statement of one Don Marion that he 
was in the company of Dan Ziebell on the evening of September 19th from 
8 o'clock till 10 o’clock at different places other than the saloon in which 
Harry Homer was bartender, he having testified that the deceased was 
in his saloon from about 8 o’clock in the evening till 5 the next morning, 
and that when Ziebell left affiant he said he was going home; that he 
did not seem depressed, and spoke of going to Duluth the next day. The 
court directed a verdict for the defendant, and refused to grant a new 
trial. Plaintiff appealed from a judgment entered in favor of defendant. 


Louis L. Cohen, of Milwaukee (Stover & Stover, of Milwaukee, of 
counsel), for Appellant. 
E. R. Hicks, of Oshkosh, for Respondent. 


VINJE, J. (after stating the facts as above). 

[1, 2] The salient facts attending the death of Dan E. Ziebell 
as disclosed by the evidence are contained in the foregoing state- 
ment. Many details that do not materially bear upon how he 
came to his death are omitted. From such facts in evidence only 
one reasonable conclusion as to the cause of his death can be 
drawn, namely, that he died from carbolic acid poisoning. Was 
such poisoning accidental or intentional? The presumption that 
arises from the mere fact of death is that it was not self-inflicted. 
Krogh vs. Modern Brotherhood of America, 153 Wis. 397, 141 
N. W. 276, 45 L. R. A. (N. S.) 404, and cases cited. Pagel vs. 
United States Casualty Co., 148 N. W. 878. But such presump- 
tion may be overcome by proof of facts and circumstances at- 
tendant upon the death showing that it was intentional and 
self-inflicted. In the present case all the major facts surrounding 
the death point unmistakably to suicide. The letter found upon 
the body is almost conclusive of itself that the death was inten- 
tionally self-inflicted. When coupled with the other facts es- 
tablished, it would seem that no other reasonable conclusion 
could be drawn. He purchased carbolic acid the night before 
and undoubtedly carried the bottle on his person. No other 
bottle was found upon him, so he could not have taken the wrong 
bottle from his person and mistakenly have drunk from it. He 
made no outcry after drinking the poison, though near his own 
home and that of others. ‘That he was severely burned when he 
drank is established by the medical testimony in the case, and it 
is practically a matter of common knowledge. The facts that 
he knew what he drank, and that he made no outcry or efforts 
to procure help, spell only suicide. The letter referred to shows 
not only intent, but together with the fact of the pending divorce 
action supplies the reason for the suicidal act. In view of such 
evidence a verdict negativing suicide would have no substantial 
basis for its support, and would have to be set aside. 

[3] A point is made that the absence of the original letter was 
not sufficiently excused so as to justify the introduction of the 
copy. A copy was made under the direction of the coroner, the 
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original was given to Henry Ziebell, a brother of the deceased, 
who gave it to his father, August Ziebell. Defendant’s attorney 
did not know that Henry had given the letter to his father, and 
he subpoenaed Henry to attend the trial and bring the letter. 
When Henry arrived at the trial he first informed counsel that 
he did not have the letter; that his father had it and had refused 
to give it back, and that his father was then on a timber cruise 
somewhere in Vilas County, whereupon defendant’s attorney issued 
a subpeena for August Ziebell, directing him to bring the letter, 
and sent the subpcena to the sheriff of Vilas County for service. 
The sheriff of that county made a return that after diligent 
search he was unable to find the witness desired. The copy was 
properly identified. We perceive no error in receiving it in 
evidence. 

[4] There was no abuse of discretion in denying the motion 
for a new trial. Concede that it could have been proved that 
the deceased, from about 8 to 10 in the evening before was in 
company with Marion at places other than the saloon in which 
Mr. Homer was bartender. At best it would only have shown 
either the deceased did not come into the saloon where Homer 
worked till 10 or after, or that he was absent from the saloon for 
a couple of hours. The testimony, if true, would not in the least 
have tended to negative the fact of suicide, though it might have 
shown that the witness Homer was mistaken as to part of the 
time he said the deceased was in his saloon. The evidence would 
still conclusively show suicide. 

Judgment affirmed. 


oo — 


NEW YORK LIFE INS. CO. vs. DALEY. (Civ. 1522.)* 


(District Court of Appeal of California. Second District.) 


1, APPEAL AND ERROR—REVIEW—PRESUMPTIONS. 

All presumptions being in favor of the regularity of a judgment, it must, 
on appeal from a nonsuit in an action by an insurer on premium notes, 
to which defendant’s name was signed by insured, her attorney in 
fact, be presumed that, notwithstanding defendant was named as 
beneficiary, insured reserved the right to change beneficiaries. 

(For other cases, see Appeal and Error, Cent. Dig. § 3675; Dec. Dig. 
§ 909.) 


2. INSURANCE—LIFE POLICIES—INTEREST OF BENEFICIARY. 


Where a life policy reserves to insured the right to change the beneficiary 
upon written request, the designated beneficiary has a mere ex- 
pectancy. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


- Decision rendered, Sept. 5, 1914. "Rehearing “denied, Oct. 5, 1914. 
143 Pac. Rep. 1033. 
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3. PRINCIPAL AND AGENT—POWER OF ATTORNEY—SCOPE— 
“USE AND BENEFIT.” 


Defendant gave insured a power of attorney, to sign her name to ne- 
gotiable instruments, and to act for her “use and benefit.” Insured 
procured a policy on his own life, in which defendant was named as 
beneficiary, giving in payment for the first premium a note to which 
he signed defendant’s name. Held that, as insured could change the 
beneficiary, the giving of the note was not for defendant’s benefit, and 
no recovery could be had against her. 

(For other cases, see Principal and Agent, Cent. Dig. §§ 318-322, 360, 361, 
365; Dec. Dig. § 109.) 


4. PRINCIPAL AND AGENT—POWERS OF ATTORNEY—CON- 
STRUCTION. 

A power of attorney, authorizing an agent to act for the use and benefit 
of defendant, to receive moneys due, and sign negotiable instruments, 
does not warrant the agent in signing defendant’s name to a note 
given for the premium on a policy taken upon the agent’s life. 

(For other cases, see Principal and Agent, Cent. Dig. §§ 318-322, 360, 361, 
365; Dec. Dig. § 109.) 


5. TRIAL—FINDINGS—NECESSITY. 


Where the record discloses the grounds upon which a motion for nonsuit 
was based, and the motion was properly granted, findings of fact 
were unnecessary. 


(For other cases, see Trial, Cent. Dig. §§ 908-911, 915; Dec. Dig. § 388.) 


Appeal from Superior Court, San Diego County; W. A. Sloane, 
Judge. 

Action by the New York Life Insurance Company against Sarah M. 
Daley. From a judgment dismissing the action, plaintiff appeals. Affirmed. 


A. C. Mouser, of San Diego, for Appellant. 
Sam Ferry Smith, of San Diego, for Respondent. 


KEITH vs. MODERN WOODMEN OF AMERICA. 
(No. 29724.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—ESTOPPEL TO DENY LIABILITY. 


Plaintiff, beneficiary under the insurance certificate issued to N., her 
husband, by defendant, having, on his disappearance, notified de- 
fendant thereof, and asked its advice,as to what to do, and it having 
written her that it was customary to consider a member dead, and to 
pay his claim, after continuous disappearance for seven years, and 
that it would probably be worth her while to keep the certificate in 
force if she believed he was dead, warning her merely of his power 
to change the beneficiary, notwithstanding her payments, if he should 
return, and it having received and retained the payments thereafter 


* Decision rendered, Nov. 5, 1914. 149 N. W. Rep. 225. 
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made by her, for seven years, to keep the certificate in force, it is 
estopped to deny liability at the end of seven years, notwithstanding 
a change in the by-laws in the meantime, of which she was not 
notified and did not know, whereby recovery could not be had on 
the certificate of a member who had disappeared, without proof of 
his actual death, till expiration of his life expectancy. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


2. PLEADING—REPLY AS PART OF PETITION. 


A pleading, though denominated a reply, amplifying and explanatory of 
allegations in the petition, and setting up an estoppel, filed after 
demurrer to one of the defenses was sustained, but before the other 
defenses were withdrawn, as they were later, and against which no 
motion to strike was made, will not be considered a reply, the allega- 
tions of which are denied by operation of law, but in connection with, 
and as a part of, the petition. 


(For other cases, see Pleading, Dec. Dig. § 162.) * 


Appeal from District Court, Clinton County; A. J. House, Judge. 

Action on a benefit certificate issued to Nathan Keith and payable to 
Lizzie Keith, plaintiff, who was his wife. Judgment for plaintiff. De- 
fendant appeals. Affirmed. 


Truman Plantz and George G. Perrin, both of Rock Island, Ill., and 
E. L. Miller, of Clinton, for Appellant. 
Carroll Bros. and Wolfe & Wolfe, all of Clinton, for Appellee. 


MOORE rt at. vs. LIFE & ANNUITY ASSOCIATION. 
(No. 19581.)* 


(Supreme Court of Kansas.) 





1, APPEAL AND ERROR—MOTION FOR NEW TRIAL—NE- 
CESSITY. 

Where an action is determined by a trial court upon a demurrer to the 
evidence of the plaintiff, it is not requisite, to entitle the plaintiff to 
an appeal, that he should have presented a motion for a new trial in 
the district court. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 1707-1712, 1724- 
1726; Dec. Dig. § 291.) 


2. INSURANCE—BREACH OF CONTRACT—FAILURE TO ISSUE 
PAID-UP POLICY—RIGHT OF ACTION. 


Under the policy of insurance in this case, the plaintiffs were entitled to 
a paid-up policy on demand therefor at any time after three years 
from the first payment thereon and to the amount of as many 
twentieths of $1,000 as were the years the policy had been in force. 
Such demand having been made at a proper time and not complied 
with, the plaintiffs were entitled to maintain an action for damages 
in the amount of the cash value of such paid-up policy. 


* Decision rendered, Nov. 14, 1914. 144 Pac. Rep. 200. Syllabus by 
the Court. 
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3. INSURANCE— PAYMENT OF PREMIUM—PENDENCY OF 
ACTION. 

It is not the policy of the law to compel a party to continue making pay- 
ments for a term of years under a contract where, by reason of 
changed conditions, either the amount for which such payments 
should be made or the effect of payments is in dispute, but the rights 
of the parties should be adjudicated as of the time an action is in- 
stituted for that purpose. 


Appeal from District Court, McPherson County. 

Action by R. T. Moore and others against the Life & Annuity As- 
sociation. From judgment for defendant, plaintiffs appeal. Reversed and 
remanded for new trial. 


Alex S. Hendry, of McPherson, for Appellants. 
Otis Allen, of Topeka, and A. R. Lamb, of Coffeyville, for Appellee. 


JENKINS vs. ANCIENT ORDER OF UNITED WORKMEN 
OF KANSAS. (No. 18976.)* 


(Supreme Court of Kansas.) 


1. INSURANCE —FRATERNAL INSURANCE— SUSPENSION OF 
MEMBER—WAIVER OF CONTRACT PROVISIONS. 


Under the by-laws of a fraternal benefit order, the failure of a member to 
pay dues and assessments at fixed times operates as a suspension of 
the member and, if he dies during such suspension, his beneficiary is 
not entitled to share in the beneficiary fund. Another provision is 
that a member may be reinstated by paying the delinquent dues and 
assessments and upon an affirmative vote of the local lodge. A mem- 
ber of the order failed to pay an assessment when it was due, but 
thirteen days later sent a check which was delayed in transmission 
and was received by the officer of the order nineteen days after sus- 
pension and on the same day that the member died. No action 
towards reinstatement was ever taken by the lodge. The officer at 
once returned the check. There had been a number of prior defaults 
and suspensions of the member, and in each case he was reinstated 
upon the payment of the delinquent dues and assessments, but never 
unless a majority of those present at a regular meeting of the lodge 
voted in favor of reinstatement. Held that, under the by-laws of the 
order and the terms of the contract with the member, payment of dues 
and assessments and an affirmative vote of the lodge are both 
essential to a reinstatement, and that the member was legally sus- 
pended at the time of his death. Held, further, that the fact that 
there had been reinstatements after former defaults of the member 
did not operate as a waiver of the contract relating to defaults and 
suspensions nor relieve the member from the last suspension result- 
ing from his delinquency. 

(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903, 1907-1916; 


Dec. Dig. §§ 750, 755.) 


c Decision rendered, Nov. 14, 1914. 144 Pac. Rep. 223. Syllabus by the 
Court. 
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2. INSURANCE — FRATERNAL INSURANCE— SUSPENSION OF 
MEMBER—SUFFICIENCY OF EVIDENCE. 

The evidence examined relating to the payments of dues and assessments 
by the member, including what is termed an advance payment, and it 
is held that he was in default and under suspension at the time of 
his death. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


Appeal from District Court, Cherokee County. 

Action by Lillie Jenkins against the Ancient Order of United Work- 
men of Kansas. From judgment for plaintiff, defendant appeals. Re- 
versed and remanded with directions to enter judgment for defendant. 


Edgar Bennett, of Washington, Kan., for Appellant. 
A. S. Wilson and Wm. F. Sapp, both of Galena, and J. W. McAntire, 
of Joplin, Mo., for Appellee. 


MUTUAL BENEFIT LIFE INS. CO. vs. FIRST NAT. 
BANK, Ev AL.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—FOREIGN COMPANIES—ACTIONS—PROCESS. 


Under Ky. St. § 631, providing that before any foreign insurance company 
can do business in the state it must file with the Commissioner of 
Insurance a resolution, consenting that service of process upon any 
agent of the company or upon the commissioner shall be a valid 
service, a party suing a foreign insurance company has an option to 
serve process upon the Insurance Commissioner or upon the agents of 
the foreign company. 


(For other cases, see Insurance, Cent. Dig. § 33, Dec. Dig. § 26.) 


2. PROCESS—SERVICE OF—SUFFICIENCY. 

Constructive service by publication had upon a nonresident is sufficient to 
give the court jurisdiction to foreclose the lien of a resident creditor 
upon collateral security deposited by the nonresident with such 
creditor to secure a loan, the suit in that respect being one in rem. 

(For other cases, see Process, Cent. Dig. § 85; Dec. Dig. § 71.) 


3. HUSBAND AND WIFE—SURETYSHIP OF WIFE FOR HUS- 
BAND—PRESUMPTION. 


While it will ordinarily be presumed that the name appearing first on a 
note as an obligor is that of the principal debtor, this presumption 
may be rebutted, and where it is sought to hold a wife upon notes 
which she signed with her husband, the courts must look at the sub- 
stance and not the form to see that she is not held liable as a surety 
for her husband’s debts. 


(For other cases, see Husband and Wife, Cent. Dig. §§ 333, 336-341; Dec. 
Dig. § 85.) 


* Decision rendered, Oct. 28, 1914. 169 S. W. Rep. 1028. 
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4. HUSBAND AND WJFE—SURETYSHIP OF WIFE FOR HUS- 
BAND—EVIDENCE. 

In a suit upon a note signed by several persons, including a husband and 
wife, evidence held to show that the wife signed only as a surety. 
(For other cases, see Husband and Wife, Cent. Dig. §§ 844-848, 981; Dec. 

Dig. § 232.) 


5. BILLS AND NOTES—“NOVATION”—WHAT CONSTITUTES. 


A “novation,” being a contract which, like other contracts, must be sup- 
ported by a valid consideration, the execution of a new note in place 
of an old one, to which the wife of one of the signers added her name 
as surety, does not constitute a novation and discharge the old obliga- 
tion, for, the wife not being liable, there was no consideration for a 
release of the old obligation. 

(For other cases, see Bills and Notes, Cent. Dig. §§ 1251-1256; Dec. | 
Dig. § 430.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Novation.) 


6. BILLS AND NOTES—RELATIONSHIP OF PARTIES—SURETY- 
SHIP. 


That one who signed a note as surety signed the name of her principal 
without authority does not make such surety the principal. 

(For other cases, see Bills and Notes, Cent. Dig. §§ 255, 256; Dec. 
Dig. § 121.) 


7. BILLS AND NOTES—DISCHARGE—WHAT CONSTITUTES. 

Where a note was renewed, but the maker’s name was signed by one 
without authority so that the new note was not binding, the old note 
will be considered as still in force and the creditor may recover on it. 

(For other cases, see Bills and Notes, Cent. Dig. §§ 1251-1256; Dec. 
Dig. § 430.) 


8. INSURANCE — ASSIGNMENT OF POLICY — EFFECT — COL- 
LATERAL SECURITY. 

Where a life policy was assigned as collateral security for a note which 
was several times renewed, additional assignments are not necessary 
to enable the creditor to recover upon the policy, the original debt 
for which it was pledged remaining unpaid. 

(For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222.) 


9. INSURANCE—LIFE POLICIES—PLEDGE OF—EFFECT. 

Where a life policy payable to the wife of the insured or in case’ of her 
earlier death to his estate was assigned by the husband and wife as 
security for debt, the creditor may collect the surrender value of the 
policy which provided for the cashing of the policy on surrender of 
it fully receipted; the right to surrender not being made personal to 
the insured. 

(For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222.) 


Appeal from Circuit Court, Hart County. 

Action by the First National Bank and others against the Mutual 
Benefit Life Insurance Company. From a judgment for plaintiffs, the 
defendant named appeals. Affirmed. 


Richards & Harris, of Louisville, Watkins & Carden, of Munford- 
ville, and David Kay, Jr., of Newark, N. J., for Appellant. 
McCandless & Larimore, of Munfordville, for Appellees. 
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SUPREME TRIBE OF BEN HUR vs. COSGROVE.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE — REINSTATEMENT — HEALTH — EVIDENCE 
—INTOXICATION. 


Evidence of insured’s intemperate habits prior to his reinstatement was 
not admissible to show that he was not in good health at the time he 
was reinstated, in the absence of proof that his health was or naturally 
would be impaired by his intemperate habits when reinstated. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 
2. EVIDENCE—HEARSAY—DECLARATIONS. 


On an issue as to whether insured was in good health when reinstated, 
declarations made by the beneficiary were admissible as substantive 
evidence in favor of defendant; but declarations of the beneficiary's 
two sisters and brother, who lived in the same house with her and 
insured, as to the condition of his health at different times before his 
death, were inadmissible. 


(For other cases, see Evidence, Cent. Dig. §§ 1105-1107, 1174-1192; Dec. 
Dig. §§ 272, 317.) 


3. EVIDENCE—HEARSAY—DECLARATIONS OF THIRD PER- 
SONS—AGENT. 


Where insured’s sister was her agent in having his insurance in defendant’s 
society reinstated, her declarations in regard to the matter were ad- 
missible on the issue of the state of his health at the time of his 
reinstatement, but her declarations as to other matters were in- 
competent. 


(For other cases, see Evidence, Cent. Dig. §§ 803-907; Dec. Dig. § 242.) 

4. INSURANCE—REINSTATEMENT—HEALTH—EVIDENCE. 

On an issue as to whether insured was in good health at the time he was 
reinstated, evidence that at that time his sister borrowed from the 
witness $15, saying she needed it to reinstate her brother’s insurance, 
was admissible as a circumstance to show need for haste. 

(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


5. WITNESSES—INCONSISTENT STATEMENTS — CONTRADIC- 
TION—IMPEACHMENT. 

Where, on an issue as to whether insured was in good health when he 
was reinstated in defendant society, defendant was properly adjudged 
the burden; and plaintiff’s two sisters having testified that insured was 
in good health at the time he was reinstated, defendant was entitled 
to prove in rebuttal declarations of the sisters inconsistent with their 
testimony, to impeach.them. 

(For other cases, see Witnesses, Cent. Dig. §§ 1209, 1220-1222, 1247-1256; 
Dec. Dig. § 379.) 


6. INSURANCE—INTOXICATION—EVIDENCE—CONVICTION. 

On an issue as to insured’s intemperance in the use of liquor, a judgment 
of the police court, showing that he had been fined shortly after his 
reinstatement on a charge of drunkenness or disorderly conduct, was 
incompetent. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


* Decision rendered, Oct. 30, 1914. 169 S. W. Rep. 999. 
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Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Fourth Division. , 

Action by Rosa Cosgrove against the Supreme Tribe of Ben Hur. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 


Elmer C. Underwood, of Louisville, for Appellant. 
D. Moxley, of Louisville, for Appellee. 


MUTUAL PROTECTIVE LEAGUE vs. COLE.* 
(Court of Appeals of Kentucky.) 


1. APPEAL AND ERROR—HARMLESS ERROR—ADMISSION OF 


EVIDENCE. 
Under Civ. Code Prac. § 606, subsec. 1, providing that neither a husband 
; nor wife shall testify, while the marriage exists or afterwards, con- 
‘ cerning any communication between them during marriage, and sub- 


section 2, providing that no person shall testify for himself concerning 
any verbal statement of, or transaction with, or act done or committed 
5 by, one who is dead when the testimony is offered, except for the 
purpose of affecting one who is living, and who heard such statement 
or was present when such transaction took place, or when such act’ 
was done or omitted, in an action on an insurance certificate naming 
the member’s wife as beneficiary, it was prejudicial error to permit 
her to testify to communications between her and her deceased hus- 
band, and to testify concerning verbal statements of, transactions with, 
and acts done or omitted by, the husband. 
(For other cases, see Appeal and Error, Cent. Dig. §§ 4140-4145, 4151, 4158- 
4160; Dec. Dig. § 1048.) 


2. INSURANCE—ACTIONS FOR BENEFITS—INSTRUCTIONS— 
CONFUSING OR MISLEADING INSTRUCTIONS. 

In an action on an insurance certificate providing that if the member 
should become so far intemperate, or use opiates, or other narcotics, 
or poison, to such an extent as to impair his health, or should die from 
disease resulting from his own vicious, intemperate, or immoral habits 
and acts, the certificate should be void, an instruction that if the mem- 
ber became intemperate in the use of intoxicating liquors, or poisonous 
cigarettes, opiates, or other narcotics, or indulged in immoral habits 
to such an extent as to materially impair his health or mind, or if 
such intemperate use of such liquors or narcotics or the indulgence in 
such immoral habits was the direct and proximate cause of the death, 
to find for defendant, was confusing, in that it combined the defenses 
that the member was so far intemperate and used narcotics to such an 
extent as to impair his health, and that he died from disease resulting 
from his own vicious, intemperate and immoral habits and acts, in 
such a manner as to lead the jury to believe that they must find that 
the member died from intemperance or the use of narcotics, whereas 
it was sufficient to defeat a recovery if such use impaired his health; 
and the court should have given an instruction substantially in the 
language of the policy. 

(For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.) 





* Decision rendered, Nov. 11, 1914. 170 S. W. Rep. 184. 
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Appeal from Circuit Court, McCracken County. _ 
Action by Anna Cole against the Mutual Protective League. From 
a judgment for plaintiff, defendant appeals. Reversed and remanded. 


D. G. Park, of Paducah, for Appellant. 
Eaton & Boyd, of Paducah, for Appellee. 


ooo  - ——— 


ROYAL NEIGHBORS OF AMERICA vs. SPORE Er At.* 
(Court of Appeals of Kentucky.) 


1, INSURANCE — MUTUAL BENEFIT INSURANCE — ACTIONS 
FOR BENEFITS—SUFFICIENCY OF EVIDENCE. 

In an action upon a fraternal benefit insurance certificate, evidence held 
to show as a matter of law that the statements by the insured that 
she was in good health and free from certain named diseases, and that 
she had not consulted a physician in the past ten years, were false 
and material. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—AVOIDANCE 
BY MISREPRESENTATIONS—RETURN OF PREMIUMS. 
Where a fraternal benefit insurance certificate is void because of ma- 

terial misrepresentations by the insured in the application, the bene- 
ficiaries are entitled to recover the premium paid thereon. 
(For other cases, see Insurance, Cent. Dig. § 1888; Dec. Dig. § 743.) 


Appeal from Circuit Court, McCracken County. 

Action by Robert M. Spore and others against the Royal Neighbors of 
America. Judgment for the plaintiffs, and defendant appeals. Reversed 
with directions. 


Eaton & Boyd, of Paducah, for Appellant. 
Berry & Grassham, of Paducah, for Appellees. 


* Decision rendered, Oct. 29, 1914. 169 S. W. Rep. 984. 


O’TOOLE vs. JENNINGS Er au.* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


INSURANCE—FRATERNAL BENEFIT INSURANCE—FORFEI- 
TURE OF SICK AND FUNERAL BENEFITS. 


Under the constitution of a fraternal order, providing that any member 
whose dues were not paid in advance. should receive no sick or funeral 
benefits, and that no member taken sick while in arrears could pay the 


* Decision rendered, Oct. 23, 1914. 106 N. E. Rep. 601. 
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amount thereof and be entitled to sick benefits, the administratrix of 
a member who was injured September 29th, took sick October Ist, 
and died December 22d, and whose dues for October and for some 
months preceding were not paid until October 1oth, was not entitled 
to sick benefits. 


(For other cases, see Insurance, Cent. Dig. §§ 1895, 1806, 1903; Dec. 
Dig. § 750.) 


Exceptions from Supreme Judicial Court, Suffolk County. 

Mandamus by Margaret E. O’Toole, administratrix, against Thomas 
M. Jennings and another. Petition dismissed after hearing on the merits, 
and petitioner excepts. Exception overruled. 


W. O. Childs, of Boston, for Petitioner. 
Thomas L. Walsh and James H. Walsh, Jr., both of Fitchburg, for 
Respondents. 


MARCUS er a. vs. NATIONAL COUNCIL OF KNIGHTS 
AND LADIES OF SECURITY. (No. 18876 [22].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—ACTION ON BENEFIT CERTIFICATE—PLEAD- 
INGS—ISSUES PRESENTED—WAIVER. 

The pleadings in this case raise the question of waiver of nonpayment of 
assessments, of waiver of a law of the order requiring members of a 
dissolved council to take certain steps to preserve their membership, 
and waiver of proofs of death. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


2, INSURANCE—ACTION ON BENEFIT CERTIFICATE—BURDEN 
OF PROOF. 

Defendant notified deceased that she was expelled from memberhip and 
her certificate canceled, and that no further assessments would be 
received from her. The burden is on the defendant to prove that its 
repudiation of its contract was rightful. Its assertion of due ex- 
pulsion in its notice of repudiation of membership furnishes no 
evidence of expulsion, even though the plaintiff offers the notice of 
repudiation in evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


3. INSURANCE — BENEFIT CERTIFICATE—CANCELLATION— 
TENDER OF ASSESSMENTS. 

After such notice, no further tender of assessments by deceased was 
necessary to keep her certificate in force. Her obligation to the de- 
fendant was not thereby discharged. The conduct of defendant simply 
waived payment of assessments at the times stipulated in the contract. 
Under such circumstances, if the member stands on the contract and 
seeks to enforce it he must discharge his obligation of payment as a 


* Decision rendered, Oct. 23, 1914. 149 N. W. Rep. 197. Syllabus by 
the Court. 
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condition of such enforcement, and should the society change its 
attitude and again recognize the contract, the member must continue to 
discharge the obligations of the contract if he would continue it in 
force. 


(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 753.) 


4. INSURANCE—REPUDIATION OF CONTRACT—EFFECT AS 
WAIVER. 


The conduct of defendant in repudiating the contract of deceased re- 
lieved her from making application to join another council on dissolu- 
tion of the council to which she belonged, and waived the requirement 
that plaintiffs make proofs of death and of their claim on blanks to be 
furnished by defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 780.) 


5. ABATEMENT AND REVIVAL—ACTION FOR BREACH OF IN- 
pp CONTRACT—SUBSEQUENT ACTION BY BENE- 
FICIARIES. 


The bringing of an action by deceased for damages for breach of contract, 
in the absence of proof that judgment was entered or some benefit 
received by deceased or some detriment suffered by defendant, does 
not bar an action by the beneficiaries of deceased to recover under the 
terms of the contract. 


(For other cases, see Abatement and Revival, Cent. Dig. §§ 111-117; Dec. 
Dig. § 15.) 


Appeal from District Court, Ramsey County; Olin B. Lewis, Judge. 

Action by Betty Marcus and others against the National Council of 
Knights and Ladies of Security. From an adverse order, defendant ap- 
peals. Affirmed. 


William G, White and Harvey E. Hall, both of St. Paul, for Appellant. 
A, J. Hertz, of St. Paul (James E. Markham, of St. Paul, of counsel), 
for Respondents. 


CHRISTENSON eEvr at. vs. MADSON. (No. 18736 [54].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE — INSURABLE INTEREST — RECOVERY ON 
POLICY—PROOF. 

Where a person procures insurance upon the life of another, it is the 
general rule that he must prove an insurable interest in such life in 
order to recover upon such policy; but, where a person insures his 
own life and appoints another to receive the proceeds of such in- 
surance, the appointee. establishes a prima facie right to recover by 
proving the contract of insurance and the happening of the event 
upon which it is to become payable. If facts exist which preclude 
such recovery, they are matters of defense. 


(For other cases, see Insurance, Cent. Dig. §§ 1929-1931, 2006, 2007; Dec. 
Dig. §§ 767, 819.) 


* Decision “rendered, Oct. 30, 1914. 149 N. W. Rep. 288. Syllabus by 
the Court. 
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2. INSURANCE — PERSONS ELIGIBLE AS BENEFICIARIES — 
FRATERNAL ASSOCIATION. 

The classes of persons eligible as beneficiaries under policies issued by a 
fraternal association are to be determined by the rules adopted for 
the express purpose of governing such matters, and not by general 
statements made for the purpose of indicating the general object of 
such association, and restrictions limiting the classes who may be so 
designated must be expressed in positive terms and cannot be inferred 
from general statements. 


(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 


3. INSURANCE — FRATERNAL ASSOCIATION — DESIGNATION 
OF BENEFICIARY—VALIDITY OF POLICY. 

The by-laws of the association having provided that policies may be made 
payable to the affianced wife of the insured, a policy so payable is 
valid, although the object of the association, as stated in its constitu- 
tion, is to provide insurance for the surviving relatives of its members. 

(lor other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 


4. RELATION BETWEEN INSURED AND BENEFICIARY. 
Under the evidence in this case, the court did not err in refusing to find 
that immoral relations existed between the insured and his beneficiary. 


Appeal from District Court, Hennepin County; Charles S. Jelley, 
Judge. 

Action by William M. Christenson and others against the Danish 
Brotherhood in America, wherein Mary Madson was substituted as de- 
fendant. A verdict was directed for defendant, and from denial of new 
trial plaintiffs appeal. Affirmed. 


Jay W. Crane, of Minneapolis, for Appellants. 
Grotte & Bowen, of Minneapolis, for Respondent. 


ee 


GERONIME et au. vs. GERMAN ROMAN CATHOLIC AID 
ASS’N OF AMERICA. (No. 18850 [104].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—BENEFIT INSURANCE—ACTION ON CERTIFI- 
CATE—DEFENSES. 

A death benefit certificate issued by a mutual aid association, wherein it 
was provided that all obligations thereunder should cease if the mem- 
ber “at the time of death belonged to a secret, non-Catholic aid 
association or for any reason could not be considered as a rightful 
‘and reputable member of his respective society or this association,” 
held, when construed, as required, most favorably to assured, not 
forfeited by his membership in a secret aid association open to 
Roman Catholics, sanctioned by their actual membership, and not 
shown to have been disapproved by that church, though in no way 
affiliated therewith. 


(For other cases, see Insurance, Cent. Dig. §§ 1893, 18904; Dec. Dig. § 784.) 





* Decision rendered, Oct. 30, 1914. 149 N. W. Rep. 201. Syllabus by 
the Court. 
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(Additional Syllabus by Editorial Staff.) 


2. WORDS AND PHRASES—“NON.” 


The prefix “non” denotes mere negation or absence of the thing or 
quality to which it is applied. 


(For other definitions, see Words and Phrases, Non.) 


Appeal from District Court, Ramsey County; Frederick N. Dickson, 
Judge. 

Action by Joseph Geronime and others against the German Roman 
Catholic Aid Association of America. Judgment for plaintiffs, and from 
an order denying motion for new trial, or for judgment notwithstanding 
the verdict, defendant appeals. Affirmed. 


O. E. Holman, of St. Paul, for Appellant. 
Douglas, Kennedy & Kennedy, of St. Paul, for Respondents. 


IKENBERRY vs. NEW YORK LIFE INSURANCE CO. 
(No. 18702 [29].)* 


(Supreme Court of Minnesota.) 


1, INSURANCE—ACTION ON POLICY—QUESTION FOR JURY— 
EVIDENCE. 

The evidence examined and held to make the payment of the first premium 
on a life insurance policy and its delivery to and receipt by the in- 
sured questions of fact for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


2. EVIDENCE—RELEVANCY—ADMISSIONS—CONDUCT SUBSE- 
QUENT TO TRANSACTION. 

While the conduct of a person, subsequent to an alleged transaction, may 
be used against him to disprove the position he takes in a litigation 
involving the same transaction, it may not be offered to corroborate 
or prove the correctness of such position. 

(For other cases, see Evidence, Cent. Dig. §§ 786-800, 803-808; Dec. 
Dig. § 222.) 


3. EVIDENCE — ADMISSIBILITY — TELEGRAM — ADMISSIONS 
AGAINST INTEREST. 


When it appeared that a purported sender of a telegram was in a state 
of coma from a paralytic stroke, so that it was impossible for her 
to have caused or directed a message to be sent, the telegram is 
properly excluded, when offered as an admission against interest. 


(For other cases, see Evidence, Cent. Dig. §§ 1003, 1005; Dec. Dig. § 256.) 
* Decision rendered, Oct: 30, 1914. 149 N. W. Rep. 292. Syllabus by 
the Court. 
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4. EVIDENCE — ADMISSIONS AGAINST INTEREST — DISCRE- 
TION. 


In the reception in evidence of acts or conduct in collateral matters tend- 
ing to prove admissions against interest upon an/issue in litigation, 
the trial court must exercise discretion and consider whether, in view 
of surrounding circumstances, the matter offered is likely to aid the 
jury. No abuse of such discretion is found in the ruling excluding 
the will of plaintiff’s testate, in which no mention is made of this in- 
surance payable to her estate. 


(For other cases, see Evidence, Cent. Dig. §§ 1013-1018; Dec. Dig. § 261.) 


5. WITNESSES—COM PETENCY—CONVERSATIONS WITH DE- 
CEDENT. 

The agent of defendant, who negotiated the insurance, to whom the in- 
sured made and delivered a note for the amount of the first premium, 
and to whom the defendant sent the policy after its issue, is held not 
interested in the event of the action, so as to prevent his testifying 
to conversations with the insured, now deceased. 


(For other cases, see Witnesses, Cent. Dig. §§ 598-618; Dec. Dig. § 140.) 


Appeal from District Court, Hennepin County; Wilbur F. Booth, 
Judge. 

Action by Charles A. Ikenberry, administrator, against the New York 
Life Insurance Company. Verdict for plaintiff, and, from denial of alter- 
native motion for judgment or new trial, defendant appeals. Affirmed as 
to denial of judgment notwithstanding, and reversed as to denial of new 
trial. 


James H. McIntosh and Brown & Guesmer, both of Minneapolis, for 
Appellant. 


M. H. Boutelle and N. H. Chase, both of Minneapolis, for Respondent. 


WINTERGERST ev au. vs. COURT OF HONOR. 
(No. 13780.) * 


(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—MUTUAL BENEFIT SOCIETY—CERTIFICATES 
—CONSTRUCTION. 

Benefit certificates of a mutual benefit society are to be strictly construed 
against them, as policies of life insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


2. INSURANCE—MUTUAL BENEFIT SOCIETIES—RULES AND 
REGULATIONS. 


While members of mutual benefit societies are presumed to have knowl- 
edge of and to assent to the society’s rules and regulations, such mem- 
bers are nevertheless entitled to have the rules and regulations applied 
to them in the same manner as they are applied by the society to 


* Decision rendered, Nov. 3, 1914. Rehearing denied, Nov. 17, 1914. 
170 S. W. Rep. 346. 
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other members, and not to have their rights forfeited on a strained, 
harsh or too technical interpretation or application thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872, 1999-2002; Dec. 
Dig. §§ 726, 817.) 


3. INSURANCE—MUTUAL BENEFIT SOCIETY—ESTOPPEL. 


A mutual benefit society may be estopped from claiming a strict enforce- 
ment of its rules, the effect of which will work a forfeiture, when by 
its course of conduct it has led those dealing with it as members to 
believe, and to act on the belief, that a strict compliance with the rules 
will not be required, nor their rights lost by a failure to comply. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


4. INSURANCE—MUTUAL BENEFIT SOCIETIES—MEMBERSHIP 
—INITIATION—ESTOPPEL. 


Insured, having applied for a certificate in defendant’s society, was ac- 
corded a private initiation and obligation at his home without a 
required certificate, in violation of defendant’s by-laws. He was 
assured, however, by a deputy supreme chancellor of the order, that 
he was being initiated in due form, and there was also evidence 
that such private initiation without the required certificate was cus- 
tomary in the city where insured became a member. Insured was 
thereafter permitted to attend one or more meetings of the society, 
and at the first one he asked in open meeting if there was anything 
more necessary for him to do to become a member, and he was 
assured that there was not, after which he participated in the pro- 
ceedings of the meeting, voted on the election of officers, and paid an 
assessment and dues, which were received, and not returned or 
tendered to him or to his beneficiaries, though they were not trans- 
mitted to the supreme court of the order. Held, that defendant was 
estopped to claim that insured was not a member of the order, be- 
cause he had not been legally initiated. 


(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. 
Dig. § 724.) 


5. PARTIES—MISJOINDER—OBJECTIONS. 


Where, in an action on a benefit certificate, plaintiffs sued jointly as 
beneficiaries, relying on a change oi beneficiary made by insured as 
valid, defendant’s failure to challenge plaintiffs’ right to join as plain- 
tiffs, by demurrer or answer, did not estop it from taking advantage 
of a failure of proof of plaintiffs’ joint interest, of which defendant 
was entitled to avail itself under a general denial. 


(For other cases, see Parties, Cent. Dig. §§ 145-147; Dec. Dig. § 88.) 


6. INSURANCE—MUTUAL BENEFIT SOCIETIES—CHANGE OF 
BENEFICIARIES. 

Defendant’s by-laws provided that, if any member in good standing 
desired to change his beneficiary, he should pay to the recorder a fee 
of fifty cents and deliver to him his benefit certificate with a written 
surrender on the back thereof, and written directions as to the change 
desired, whereupon the recorder shall forward the same with the 
fee to the supreme recorder, and thereupon a new certificate should 
be issued as requested. Insured, having a certificate payable to his 
daughter as the beneficiary, and desiring to change the same, so that it 
should be payable, to his daughter and his widow equally, made an 
indorsement on his certificate whereby he designated the two as bene- 
ficiaries, and delivered the certificate with the necessary fee to the 
recorder of the local court, who accepted it from him and transmitted 
it to the supreme court of the order by mail; but there was evidence 
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that the supreme court never received it, and no new certificate was 
ever issued. Held, that since no act of approval by the supreme body, 
or its recorder, was required to validate the change, but a new cer- 
tificate issued as of course, there was a change of beneficiary, and 
that a suit at law on the certificate was properly brought in the joint 
names of the widow and daughter. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


Appeal from St. Louis Circuit Court; W. B. Homer, Judge. 

Action by Ella Wintergerst and another against the Court of Honor. 
Judgment for defendant, and plaintiffs appeal. Reversed and remanded 
with directions. 


Judson, Green & Henry, of St. Louis, for Appellants. 
R. P. & C. B. Williams, of St. Louis, for Respondent. 


CITY OF RICHMOND vs. CREEL. (No. 11068.)* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—LICENSE TAX—REPEAL OF STATUTE. 

Rev. St. 1909, § 9253, providing that cities of the third class may levy a 
license tax on foreign insurance companies and insurance agents, was 
not repealed by § 7099, providing that every foreign insurance com- 
pany shall annually pay a tax upon the premiums received on account 
of business done in the state in lieu of all other taxes, except as 
therein otherwise provided; and hence a city, in addition to taxing 
such insurance companies, might impose a license tax on their agents. 


(For other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 


2. TAXATION — STATUTORY PROVISIONS — DOUBLE TAXA- 
TION. 

Such taxation was not invalid as double taxation. 

(For other cases, see Taxation, Cent. Dig. §§ 104-114; Dec. Dig. § 47.) 


Appeal from Circuit Court, Ray County; Francis H. Trimble, Judge. 

E. B. Creel was convicted of the violation of an ordinance, and he 
appeals. Transferred from the Supreme Court. 253 Mo. 256, 161 S. W. 
794. Affirmed. 


Nathan Frank, of St. Louis, and Richard A. Jones and James L. 
Farris, both of Richmond, for Appellant. 
M. M. Milligan, of Richmond, for Respondent. 





* Decision rendered, Nov. 2, 1914. 170 S. W. Rep. 420. 
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MORGAN vs. ROYAL BEN. SOCIETY er ar. (No. 330.)* 


(Supreme Court of North Carolina.) 


1. INSURANCE—FRATERNAL INSURANCE—LOCAL AGENTS— 
POWER OF. 

A mere local agent of a mutual benefit insurance company cannot bind 
the insurer by declarations obviously without the scope of her 
authority. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


2. EVIDENCE—DECLARATIONS—ADMISSIBILITY. 


A letter by a local agent of a fraternal insurer, telling the beneficiary of a 
policy what the general manager had told her, is not admissible 
against the insurer, being hearsay. 


(For other cases, see Evidence, Cent. Dig. §§ 1193-1200; Dec. Dig. § 318.) 
3. EVIDENCE—DECLARATIONS—ADMISSIBILITY. 


Declarations by third persons, made after the commencement of the con- 
troversy, are inadmissible against a party, being res inter alios acta. 


(For other cases, see Evidence, Cent. Dig. §§ 1051, 1052, 1054-1056, 1058- 
1060; Dec. Dig. § 266.) 


4. INSURANCE — FRATERNAL INSURANCE — DECLARATIONS 
OF AGENT. 

After the death of the insured declarations by the insurer’s agent as to 
its liability are not binding on the insurer. 

(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


5s. APPEAL AND ERROR—DETERMINATION—REVERSAL. 

Where the lower court admitted and acted upon incompetent testimony 
a judgment for plaintiff will not be reversed on appeal without re- 
mand, but plaintiff will be awarded a new trial; for had the testimony 
been rejected, he might have substituted competent evidence. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4597-4604, 4606- 
4610; Dec. Dig. § 1177.) 


6. JUSTICES OF THE PEACE—APPEAL—PARTIES. 


Upon appeal by one of the defendants, against whom judgment in an 
action for a debt of less than $200 was rendered in justice court, it 
was improper for the superior court, which did not have original 
jurisdiction, on plaintiff's motion, to make the defendant, who did not 
appeal, a party, where his presence was unnecessary to fix the liability 
of the other. 


(For other cases, see Justices of the Peace, Cent. Dig. §§ 665-693; Dec. 
Dig. § 174.) 


Appeal from Superior Court, Forsyth County; Devin, Judge. 

Action by Leonard S. Morgan against the Royal Benefit Society and 
Royal Fraternal Association. From a judgment for plaintiff upon appeal 
of the action to the circuit court, the last named defendant appeals. Re- 
versed and remanded for new trial. 


* Decision rendered, Nov. 18, 1914. 83 S. E. Rep. 479. 
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Hastings & Whicker, of Winston-Salem, and E. R. Preston, of Char- 
lotte, for Appellant. 
Alexander, Parrish & Korner, of Winston-Salem, for Appellee. 


LARSON vs. SEGUIN. (No. 3607.)* 
(Supreme Court of South Dakota.) 


1. INSURANCE—DELIVERY OF PREMIUM NOTE ON CONDI- 
TION—TRANSFER TO INNOCENT PURCHASER—SUFFI- 
CIENCY OF EVIDENCE. 

In an action against an insurance agent alleged to have transferred to 
an innocent purchaser a note for the premium on an insurance policy 
delivered to him, together with an application for insurance, under 
an agreement that they would be held in abeyance until plaintiff de- 
cided whether he would accept or reject the insurance, evidence held 
sufficient to support a verdict for plaintiff. 


(For other cases, see Insurance, Cent. Dig. § 123; Dec. Dig. § 93.) 
2. BILLS AND NOTES—DELIVERY—CONDITIONAL DELIVERY. 


A promissory note may be delivered on condition, and to take effect only 
on the happening of the condition. 


(For other cases, see Bills and Notes, Cent. Dig. § 104; Dec. Dig. § 64.) 


3. INSURANCE—CONDITIONAL DELIVERY OF PREMIUM NOTE 
— TRANSFER TO INNOCENT PURCHASER — ACTIONS — 
EVIDENCE. 

In an action against an insurance agent for transferring to an innocent 
purchaser a note delivered on condition that it should not be effective 
unless the maker decided to accept insurance, where it appeared that 
the maker notified the agent that he would not take the insurance, 
evidence that the note and an accompanying application for insurance 
was received by the company and a policy issued, which was in full 
force and effect, and uncanceled for its full term was properly ex- 
cluded as irrelevant. 


(For other cases, see Insurance, Cent. Dig. § 123; Dec. Dig. § 93.) 


Appeal from Municipal Court of Aberdeen; Geo. W. Crane, Judge. 
Action by Fred Larson against W. P. Seguin. From a judgment for 
plaintiff, defendant appeals. Affirmed. 


Amos N. Goodman, of Aberdeen, for Appellant. 
L. T. Van Slyke, of Aberdeen, for Respondent. 


* Decision rendered, Oct. 26, 1914. 149 N. W. Rep. 174. 
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HARRIS vs. SECURITY MUT. LIFE INS. CO.* 


(Supreme Court of Tennessee.) 


INSURANCE — LIFE POLICY — CONSTITUTIONAL AILMENT — 
AFFLICTION BETWEEN APPLICATION AND DELIVERY OF 
POLICY—FAILURE TO DISCLOSE. 


Plaintiff, before applying for insurance to be issued by defendant, had 
suffered from one or more attacks of renal colic, but in the applica- 
tion answered “No” to questions as to whether he had ever been 
afflicted with renal colic. Between the date of the application and the 
delivery of the policy he was seized with a severe attack of renal 
colic, which persisted through several days, during which time he was 
informed by his physician as to the nature of the disease. Held, that 
it was the duty of insured to have disclosed such illness to defendant 
prior to the delivery of the policy, and his failure to do so con- 
stituted such fraud as would avoid the policy. 


(For other cases, see Insurance, Cent. Dig.’ §§ 681-690, 694-606; Dec. 
Dig. § 291.) 


Appeal from Circuit Court, Knox County; Von A. Huffaker, Judge. 

Action. by Hal. S. Harris, as executor of one Rogers, deceased, 
against the Security Mutual Life Insurance Company. Judgment for de- 
fendant was affirmed by the court of civil appeals, and plaintiff appeals. 
Affirmed. 


Jourolmon & Welcker, of Knoxville, for Appellant. 
Shields & Cates and Green, Webb & Tate, all of Knoxville, for 
Appellee. 


* Decision rendered, Nov. 14, 1914. 170 S. W. Rep. 474. 


SECURITY LIFE INS. CO. OF AMERICA vs. ALLEN. 
(No. 8008.)* 


(Court of Civil Appeals of Texas. Ft. Worth.) 


1. EVIDENCE— PAROL EVIDENCE— WRITTEN CONTRACT — 
NOTES. 


In an action on a premium note, parol evidence of an agreement between 
defendant and plaintiff’s general agent that defendant should not be 
called upon to pay the note if he would help the agent secure other 
insurance, which defendant did, was objectionable as contradicting the 
terms of the note. 


(For other cases, see Evidence, Cent. Dig. §§ 1719, 1723-1763, 1765-1845, 
2030-2047; Dec. Dig. § 441.) 





* Decision rendered, June 27, 1914. Rehearing denied, Oct. 24, 1914. 
170. S. W. Rep. 131. 
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2. INSURANCE—LIFE POLICY—PREMIUMS—NOTES—REBATE. 


Where defendant executed a note for the first premium on a life policy 
issued to him, an agreement between defendant and the agent se- 
curing the policy that defendant should not be asked to pay the note 
if he would help the agent obtain other insurance, which he did, 
amounted to a contract to pay or allow a rebate on defendant’s policy 
in violation of Rev. St. 1911, art. 4954, and constituted no defense to 
the note. 


(For other cases, see Insurance, Dec. Dig. § 184.) 


3. INSURANCE—NOTES FOR PREMIUMS—DEFENSES—FRAUD— 
MISREPRESENTATION OF FACTS — CONTRACTUAL 
AGREEMENT. . 


Where an insurance agent, after writing a policy on defendant’s life, 
agreed with him that he should not be called on to pay a note exe- 
cuted by defendant for the first premium in case he would assist the 
agent in writing other'insurance, which he did, such agreement was 
contractual, and not a misrepresentation of fact, and was not there- 
fore sufficient ta sustain a defense that the note was obtained by fraud. 

(For other cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. 
Dig. § 188.) 


Appeal from Mitchell County Court; A. J. Coe, Judge. 


Action by the Security Life Insurance Company of America against 
V. W. Allen. Judgment for defendant, and plaintiff appeals. Reversed 
and rendered. j 


Royall G. Smith, of Colorado, Tex., for Appellant. 
Shepherd & Sandusky, of Colorado, Tex., for Appellee. 


—_-————_- $+ @—__- -———- 


MELLVILLE et au. vs. WICKHAM et at. -(No. 6703.)* 
(Court of Civil Appeals of Texas. Galveston.) 


1. PLEADING—“SUPPLEMENTAL PLEA”—RIGHT TO FILE. 


A supplemental pleading, strictly, may be filed only as a reply to affirma- 
tive matter alleged in the pleading of the adverse party in response 
to the original pleading filed by the party offering to file the supple- 
mental pleading, and when there was no answer filed to an original 
plea of privilege, a “supplemental plea” could not be filed. 


(For other cases, see Pleading, Cent. Dig. §§ 231-233; Dec. Dig. § 110.) 


2. PLEADING—PLEA OF PRIVILEGE—AMENDED PLEA. 


Where a supplemental plea of privilege was filed regardless of the fact 
that no answer had been filed to the original plea, but such alleged 
supplemental plea was sufficient in itself as a plea of privilege, con- 
sidered in connection with the allegations of the petition, the sup- 
plemental plea could be properly considered as an amended plea, and 
was therefore not subject to the objection that a supplemental plea 
was unauthorized. 


(For other cases, see Pleading, Cent. Dig. §§ 234-236; Dec. Dig. § 111.) 





* Decision rendered, July 2, 1914. Rehearing denied, Oct. 8, 1914. 169 
S. W. Rep. 1123. 
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3. INSURANCE — MUTUAL BENEFIT SOCIETIES — BENEFI- 
CIARIES—“ADOPTED CHILDREN.” 


Where the laws of a mutual benefit society provided that the beneficiaries 
of a member might be his “adopted children,” such term included a 
foster mother of the insured, whom he had legally adopted, though an 
adult, as his heir. 


(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Child [In Insurance].) 


4. INSURANCE — MUTUAL BENEFIT SOCIETIES — BENEFI- 
CIARIES—“CHILDREN.” 


Rev. St. 1911, art. 4832, provides that payment of death benefits on cer- 
tificates issued by benefit association to its members shall be con- 
fined ta wife, husband, relatives by blood to the fourth degree 
ascending and descending, a stepfather, stepmother, children, children 
by legal adoption, or a person or persons dependent on the member. 
Held, that the word “children” was used to designate the relationship, 
and not the age of the beneficiary, and hence included the foster 
mother of the insured, whom he had legally adopted, while an adult, 
as his heir. 


(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Child [In Statutes].) 


5. ADOPTION—PERSONS SUBJECT TO ADOPTION—ADULTS. 


An adult may be legally adopted as the heir of another, and when so 
adopted has the full right of inheritance as the child of the adopter, 
if he has no child or children the fruit of lawful wedlock, and in case 
he has such natural child the adopted heir takes one-fourth of the 
estate of the adopter, as provided by Rev. St. 1911, arts. 1, 2. 


(For other cases, see Adoption, Cent. Dig. § 4; Dec. Dig. § 5.) 


6. INSURANCE — MUTUAL BENEFIT CERTIFICATE — BENEFI- 
CIARY—CHANGE. 

Insured had a benefit certificate payable to M., who was represented in the 
application to be his aunt, but who in fact was his foster mother. In- 
sured, having legally adopted M. as his heir, attempted to have a new 
certificate issued payable to her as such; but this being refused, and 
the society having notified him of its refusal to pay the benefit to her 
on his death under the original certificate, insured procured a new 
certificate, payable to W., a minor, on her agreement that, in case of 
insured’s death, she would collect the benefit and pay it over to M. 
Held that, since M., having been adopted by insured, was thereby 
qualified to take as a beneficiary as insured’s child, both under the 
society’s by-laws and Rev. St. 1911, art. 4832, providing the persons 
who may become beneficiaries, the agreement that a certificate should 
be made payable to W. for M.’s benefit was not an evasion of the 
statute or laws of the order, and was therefore enforceable. 


(For other cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980; Dec. 
Dig. § 793.) 


7. INFANTS—CONTRACTS—ENFORCEMENT. 

Where a minor was named as the beneficiary in a mutual benefit certifi- 
cate, on her agreement that she would collect the certificate in case 
of insured’s death and pay the proceeds over to another, her minority 
could not prevent the latter from enforcing the agreement, under» 
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the rule that a minor cannot take advantage of his minority to 
perpetrate a fraud. 


(For other cases, see Infants, Cent. Dig. §§ 90, 101-108, 110; Dec. 
Dig. § 47.) 


Appeal from District Court, Anderson County; John S. Prince, Judge. 

Suit by Mrs. Fredonia Mellville and another against Delia M. T. 
Wickham and another. Judgment for defendants, and plaintiffs appeal. 
Reversed and remanded. 


Gregg & Brown, of Palestine, for Appellants. 
W. R. Petty, of Palestine, and Spann & Spann, of Temple, for 
Appellees. 


NEW YORK LIFE INSURANCE CO. vs. HAGLER er at. 
(No. 1336.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1. INSANE PERSONS—CAPACITY -TO CONTRACT—INSANE 
DELUSION. 


Where insured, having several life policies payable to his estate, and having 
the mental capacity to know the nature and effect of his contracts, 
was induced, by an insane delusion that his children meant to murder 
him for his insurance, to surrender the policies to the insurer on 
payment of their value, such surrender was voidable and subject to 
vacation by the insured’s personal representatives after his death. 


(For other cases, see Insane Persons, Cent. Dig. § 125; Dec. Dig. § 72.) 


On Motion for Rehearing. 


2. INSURANCE—ILLEGAL SURRENDER—TERM INSURANCE— 
ENFORCEMENT. 


Where insured, without sufficient mental capacity, surrendered certain life 
policies, providing that in case of a failure to pay the premiums when 
due the policies should automatically become valid for a specified 
short term, insured having died after such surrender and the surrender 
having been set aside by his personal representatives, the trial court 
should have treated the policies as for the definite term specified in 
accordance with such provision. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


3. INSURANCE—LIFE POLICIES—ILLEGAL SURRENDER—VA- 
CATION—DEATH OF INSURED—PROCEEDS OF POLICY— 
FAILURE TO PAY—ATTORNEY’S FEES. 


Where insured, while suffering from an insane delusion, surrendered his 
life insurance policies, and subsequently died, whereupon his personal 
representatives elected to rescind such surrender, and brought suit to 
vacate the same and recover on the policies, defendant, having refused 
to pay the proceeds after such rescission, became liable for damages 


> Decision rendered, June 24, 1914. On motion for rehearing, Oct. 15, 
1914. 169 S. W. Rep. 1064. 
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and attorney’s fees, under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 
4746, providing that where a life insurance company liable for a loss 
fails to pay the same within thirty days after demai.d, it shall be 
sub,;ect to a penalty and to the payment of reasonable attorney’s fees. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


4. INSURANCE—LIFE POLICIES—FAILURE TO PAY—ATTOR- 
NEY’S FEES. 

Where insured, while insane, canceled three policies of life insurance, and 
after his death his personal representatives were compelled to bring 
suit to reinstate the policies, and to recover thereon, in which it was 
held that plaintiffs were entitled to recover $10,876.23, together with 
a penalty of 12 per cent thereon and attorney’s fees, a verdict fixing 
such fees at $5,000 was not excessive. 


(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675.) 


Error to District Court, Tarrant County; R. H. Buck, Judge. 

Action by David S. Hagler and others against the New York Life 
Insurance Company. Judgment for plaintiffs, and defendant brings 
error. Reformed and affirmed. 


Locke & Locke, of Dallas, and James H. McIntosh, of New York City, 
for Plaintiff in Error. 
Flournoy, Smith & Storer, of Ft. Worth, for Defendants in Error. 


——_—_0+@——__—— 


* 


STATE ex reEL. FISHBACK, Insurance Com’r, vs. GLOBE 
CASKET & UNDERTAKING CO. (No. 11853.)* 
(Supreme Court of Washington.) 


1. INSURANCE—"LIFE INSURANCE”—NATURE OF BUSINESS— 
BURIAL. 


A corporation organized to sell contracts, by which it agreed to furnish 
funerals and all necessary accessories to persons with whom it con- 
tracted, was engaged in writing life insurance, though no beneficiary 
of the promise was named; the beneficiary being the person who 
would otherwise be obligated to pay the expenses of the burial. 


(For other cases, see Insurance, Cent. Dig. § 114; Dec. Dig. § 2.) 


(For other definitions, see. Words and Phrases, First and Second Series, 
Life Insurance.) 


2. STATUTES—OFFICIAL CONSTRUCTION. 


The rule that when a statute is of doubtful meaning, and the officers in 
charge of its execution give it a construction which is afterwards so 
long continued as to amount to a general acquiescence, the courts will 
hesitate to declare transactions illegal which are performed pursuant 
to such construction does not apply to statutes which are neither of 
doubtful construction nor open to reasonable doubt. 


(For other cases, see Statutes, Cent. Dig. §§ 294, 205; Dec. Dig. § 218.) 
* Decision rendered, Oct. 20, 1914. 143 Pac. Rep. 878. 
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3. STATUTES—OFFICIAL CONSTRUCTION—TIME. 


That a former Insurance Commissioner, two years before proceedings 
were instituted to forfeit defendant’s charter, had ruled that defend- 
ant’s business was not an insurance business, within the insurance 
laws of the state, did not constitute an official construction of the in- 
surance laws, in the absence of a showing that any other person or 
combination of persons had adopted the same construction or en- 
gaged in th: same business. 


(For other cases, see Statutes, Cent. Dig. §§ 296, 297; Dec. Dig. § 219.) 


4. INSURANCE—NATURE OF BUSINESS—INSURANCE COM- 
MISSIONER—RULINGS—EFFECT. 

The ruling of a former Insurance Commissioner that defendant’s business 
did not constitute insurance, and was not within the insurance laws 
of the state, did not constitute an estoppel nor prevent a subsequent 
commissioner from maintaining a suit to forfeit defendant’s charter 
on the ground that defendant’s business constituted insurance and was 
unauthorized. 


(For other cases, see Insurance, Cent. Dig. § 10; Dec. Dig. § 10.) 


5. INSURANCE—COM PANIES—FRANCHISES—FORFEITURE. 

Where the only business in which defendant was engaged was the writing 
of certain prohibited insurance contracts, it was not a valid objection 
to a judgment forfeiting defendant’s charter that it was authorized 
to do other things which were unobjectionable. 


(For other cases, see Insurance, Cent. Dig. § 56; Dec. Dig. § 48.) 


6. INSURANCE—COM PANIES—CHARTERS—FORFEITURE. 

Where defendant corporation was engaged in the writing of illegal in- 
surance contracts, and a continuance of the business could result in 
injury to the public, judgment was properly rendered declaring a 
forfeiture of defendant’s charter in a suit by the state on relation of 
the Insurance Commissioner. 


(For other cases, see Insurance, Cent. Dig. § 56; Dec. Dig. § 48.) 


Department 2. Appeal from Superior Court, Pierce County; C. M. 
Easterday, Judge. 

Action by the state, on relation of H. O. Fishback, Insurance Com- 
missioner, against the Globe Casket & Undertaking Company. From a 
judgment in favor of plaintiff, defendant appeals. Affirmed. 


John Mills Day, of Seattle, for Appellant. 


W. V. Tanner, Atty. Gen., and John M. Wilson, Asst. Atty. Gen. for 
Respondent. 
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FIRE, TORNADO, ETC. 


COURT OF APPEALS OF KENTUCKY. 


COMMONWEALTH 
Us. 


ABELE.* 


EMBEZZLEMENT—ELEMENTS OF OFFENSE—CAPACITY IN 
WHICH PROPERTY IS RECEIVED. 


A. & Co., a firm of insurance agents, of which accused was a member, 
arranged with W. & Co., also insurance agents, to take care of their 
business by issuing policies to cover risks procured by A. & Co., who 
were to receive a commission upon business thus placed by them. 
W. & Co. would issue the policy and deliver it to A. & Co., charging 
the premium on their books to A. & Co., and send bills therefore to 
that company. A. & Co. charged their customer with the premium 
and sent out bills; W. & Co. not appearing in the transaction between 
A. & Co. and their customer. A. &. Co. were liable for the amount of 
the premiums, though they were unable to collect them from their 
customers, or though money collected was lost. Accused collected 
premiums on such policies, but failed to turn over any part theredf to 
W.& Co. Jfeld, that the relation between the two companies was that 
of debtor and creditor, and not that of principal and agent, and 
W. & Co. was not the owner of the premiums collected by A. & Co., 
and hence accused was not guilty of converting the property of W. & 
Co, to his own use; as ownership is the test by which a conversion is 
to be determined. 

(For other cases, see Embezzlement, Cént. Dig. § 8; Dec. Dig. § 10.) 


Appeal from Circuit Court, Kenton County, Criminal, Common Law, 
and Equity Division. 

Henry M. Abele was indicted for an offense. The trial court directed 
a verdict of not guilty, and the commonwealth appeals. Affirmed. 


James Garnett, Atty. Gen. and R. G. Williams, Commonwealth’s 
Atty., of Covington, for Commonwealth. 
F. W. Schmitz, of Covington, for Appellee. 
MILLER, J. 

The appellee, Henry M. Abele, was indicted under section 
1358a of the Kentucky Statutes for having unlawfully converted 
to his own use $310.25, the property of Ed. E. Walker & Co., 
and, the trial court having directed the jury to find the defendant 
not guilty, the commonwealth appeals. 

The facts are as follows: Appellee and his father, M. Abele, 
constituted the firm of M. Abele & Co., fire insurance agents in 
Covington; and Ed. E. Walker & Co. were engaged in a like 
business in that city. In the spring of 1913 the several companies 





*Decision rendered, Nov. 11, 1914. 170 S. W. Rep. Io1. 
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for which M. Abele & Co. acted as agent quit doing business in 
Kentucky, thus leaving M. Abele & Co. without any companies 
in which they could place their business. They made an arrange- 
ment usual between fire insurance agents, by which Ed. E. Walker 
& Co. agreed to take care of the business of M. Abele & Co., by 
issuing policies to cover the risks of the clients of M. Abele & 
Co. In this way, whenever M. Abele & Co. would procure a risk, 
they would report it to Ed. E. Walker & Co., and the latter firm 
would issue the policy and deliver it to M. Abele & Co., and M. 
Abele & Co. would then deliver it, as their own business, to the 
property owner. In this way Ed. E. Walker & Co. in no way 
appeared in the transaction between M. Abele & Co. and their 
customer. Ed. E. Walker & Co. would charge the account of 
M. Abele & Co. with the premium and M. Abele & Co. would, in 
turn, charge their customer with the premium upon their own 
books, and send out bills therefor, in the usual way. In this 
way it will be seen that the customer of M. Abele & Co. dealt 
directly and only with that firm; he had no connection or deal- 
ings whatever with Ed. E. Walker & Co. Furthermore; it ap- 
peared from the evidence of Ed. E. Walker that M. Abele & Co. 
were to receive a commission upon all business thus placed by 
them; that the policies were written by Ed. E. Walker & Co. for 
M. Abele & Co.; that at the end of each month Walker & Co. 
sent a statement to M. Abele & Co. for premiums on policies 
written for them during the month; that Ed. E. Walker & Co. 
sent no bills for insurance written by M. Abele & Co. to anybody 
but M. Abele & Co.; and if any money collected by them on the 
policies written for them had been lost, or was not collectible, 
the loss fell upon M. Abele & Co. It made no difference, under 
the arrangement between the two firms, whether M. Abele & Co. 
ever collected the premiums from the parties from whom they 
obtained the insurance; they were indebted to Walker & Co. for 
the amount of these premiums in any event. In this way Ed. E. 
Walker & Co. issued ten policies of insurance to and for M. Abele 
& Co., the premiums thereon aggregating $310.25. Henry M. 
Abele collected these premiums but failed to turn over any part 
thereof to Ed. E. Walker & Co. 

Under this evidence the circuit judge was of opinion that the 
relation between the firm of M. Abele & Co. and Ed. E. Walker 
& Co. was that of debtor and creditor only, and that the money 
paid to M. Abele & Co. by their customers as premiums upon 
insurance policies.obtained from them was the money of M. Abele 
& Co., and could not have been embezzled by Henry M. Abele, 
since his firm was not the agent of Ed. E. Walker & Co. 

We are of opinion the trial court took the proper view of the 
case. Under the contract Ed. E. Walker & Co. sold insurance 
to M. Abele & Co., and charged them for it, thereby raising the 
relation between them of creditor and debtor. In collecting the 
premiums M. Abele & Co. acted in their own name and for them- 
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selves; they did not in any way act for Ed. E. Walker & Co. 
Ed. E. Walker & Co. had no.ownership in the money collected as 
premiums, and could not have collected it, by suit from the clients 
of M. Abele & Co., and, ownership being the test by which the 
conversion is to be determined, it follows there was no conver- 
sion in this case. 

Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 


CRADDOCK, VINSON & CO. 


vs. 


CONNECTICUT FIRE INS. CO.-* 


1. INSURANCE—FIRE INSURANCE—FALSE STATEMENT IN 
APPLICATION. 


A false statement written in the application by the insurer’s agent with the 
knowledge and consent of the applicants, and on information received 
from them, that the purchase price of the insured property was $1,200 
in cash, when, in fact, it was only $250, and not paid in cash, being 
material to the risk, invalidated the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 597-600; Dec. Dig. § 281.) 


2, INSURANCE—FIRE INSURANCE—FALSE STATEMENT IN 
POLICY. 

A statement in an application for fire insurance on a threshing outfit that 
the outfit had not been used more than seven years was false so as 
to invalidate the policy, where the application also stated that “sea- 
sons in use mean all seasons since first use,” and the outfit was first 
used more than seven years before the date of the application, though 
it had been actually used less than seven seasons during the inter- 
vening time. 

(For other cases, see Insurance, Cent. Dig. § 595; Dec. Dig. § 280.) 


Appeal from Circuit Court, Hickman County. 

Action by Craddock, Vinson & Co. against the Connecticut Fire In- 
surance Company. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


R. L. Smith, of Clinton, for Appellant. 
Gus Thomas, of Mayfield, for Appellee. 


CaRROLL, J. 
In August, 1912, the appellants purchased a traction engine, 
water tank, separator and two wind stackers for $250, for which 
sum they executed their note, the engine being valued by the 
seller at $200 and the balance of the property at $50. In Septem- 


* Decision rendered, Oct. 27, 1914. 169 S. W. Rep. 1o15. 
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ber, 1912, they had this property. insured in the appellee.company 
for $955, distributed as follows: $530 on the engine; $60 on 
water tank; $200.0n separator; and $165 on, stackers. In De- 
cember, 1912, the separator and the wind stackers were destroyed 
by fire, and to recover the insurance of $365 on the destroyed 
property this suit was brought. 

For defense the appellee relied on certain clauses in the policy, 
one of them stipulating that :— 

“This indemnity contract is based upon the representations con- 
tained in the application of even numbers herewith and which the 
assured has signed and permitted to be submitted to the company, 
and the amount insured on articles described in the policy are 
based on the size and age of each article, as stated by the assured 
in his application, and which is made a warranty and a part 
hereof. The assured waives the right to plead that he did not 
know what the application contained; and it is stipulated and 
agreed that, if any false statements are made in said application, 
then this entire policy shall be null and void.” 

In the application it was stipulated that :— 

“If the statements in this application are not true, the policy 
issued hereon will be void.” 

It was further averred that the company would not have taken 
a risk of any amount on the property destroyed if it had been in 
use more than seven years. 

The application shows that the appellants, in answer to certain 
questions contained in the application, stated that the property 
had been bought from different parties; that the purchase price 
was $1,200, which was paid in cash; that the engine had been 
in use seven years, and the separator and stackers had been in 
use two years. It was averred that each of these statements was 
false, and that the entire property had been in use about twelve 
years; that the purchase price was only $250, and that same was 
not paid in cash; that the property was not bought from differ- 
ent parties but from one party. 

In the reply it was sought to avoid the false statements in the 
application upon the ground, as stated, that :— 

“It is true that they signed the application set out in defend- 
ant’s answer; but they deny that at the time they signed said 
application the statement was in said application that the purchase 
price of this outfit insured was $1,200, and that this was paid in 
cash. ‘They say that at the time they signed said application the 
same was filled out by the agent of the defendants writing said 
policy, and the application therefor. And they deny that they 
stated to him that the purchase price of said property was $1,200 

cash; but they say they told him that said property was worth 
$1,200; that the statement in the application that the purchase 
price was $1,200 was made without their knowledge, and after 
they had signed the application. * * * And they say the 
statements in the application were written by the agent of the 
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company after same had been signed by them. And they say 
that they never saw said application, and did not know that the 
statements complained of' in the answer were in the application 
until after the fire.” 

They further denied that the property had been in use more 
than two seasons. 

The case went to trial before a jury and, after all the evidence 
had been introduced, the trial judge instructed the jury to return 
a verdict for the appellee company, and it is of this ruling that 
the appellants complain. 

[1] It being admitted that the statements in the application 
that the property cost $1,200 and was paid for in cash and was 
purchased from different parties were false, the only issue upon 
this point is whether these statements in the application were in- 
serted with the knowledge and consent of the applicants or by 
the agent who took the insurance without the approval or consent 
of the applicants. 

The representation in the application concerning the purchase 
price of the property was material to the risk and, if this repre- 
sentation was falsely made by the applicants, it was sufficient to 
avoid the policy and defeat a recovery in this action. The state- 
ment that this property had been in use only two years was also 
a material statement if, in fact, it had been in use more that seven 
years, and would be sufficient to avoid the policy, because it is 
conceded that the company would not issue a policy on property 
of this kind that had been in use more than seven years. 

It will thus be seen that the controversy presents purely a ques- 
tion of fact, namely, Were these statements inserted in the policy 
by the agent of the insurance company without the knowledge or 
approval of the applicants, or were they inserted in the policy 
by him with their consent and approval? If they were inserted 
by the agent without the consent or approval of the applicants, 
the company cannot rely on their falsity to defeat the insurance. 
Western Assurance Co. vs. Rector, 85 Ky. 294, 3 S. W. 415, 
9 Ky. Law Rep. 3; Hartford Ins. <>. vs. Haas, 87 Ky. 531, 9 
S. W. 720, 10 Ky. Law Rep. 573, 2 L. R. A. 64: Gardner vs. 
Continental Ins, Co., 125 Ky. 464, 101 S. W. 908, 31 Ky. Law 
Rep. 89; General Accident, Life & Fire Assurance Corporation 
vs. Richardson, 157 Ky. 503, 163 S. W. 482. 

We have carefully read the evidence of the agent who received 
the application, as well as the evidence of the applicants, and we 
concur in the conclusion reached by the trial judge that the false 
and material misrepresentations in the application were not made 
by the agent without the knowledge or consent of the applicants, 
but were made with their knowledge and consent and upon in- 
formation received from the applicants. 

[2] The evidence shows that the destroyed property had been 
purchased some ten or twelve years before the fire, but that it 
had not been actually used more than three years during this ten 
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or twelve year period. Upon this showing it is insisted by coun- 
sel for appellants that the seven-year provision in the application 
relied on to defeat the insurance is only applicable when property 
has been in actual use seven years, or, in other’ words, has been 
used as a threshing outfit seven different seasons. We find in 
the application that “seasons in use mean all seasons since first 
use,” and the evidence shows that it was first used more than 
seven years before the date of the application. 

Upon the whole case, we think the ruling of the lower court 
was correct, and the judgment is affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


NorFOLK. 


CANTON CO-OP. BANK 
vs. 


AMERICAN CENT. INS. CO* 


1. INSURANCE—PROCEEDS—MORTGAGEE—STATUTORY PRO- 
VISIONS. 


Where a fire insurance policy contained a clause, as required by Rev. 
Laws, c. 118, § 60, that if the loss were payable to the mortgagee, no 
act of any other person should affect the mortgagee’s right thereunder, 
and that when the mortgagee recovered for loss under the policy for 
which no liability existed as to the mortgagor, and the company elected 
to pay the mortgage, the mortgagee should assign the mortgage to 
the company, a mortgagee to whom the loss was payable, and who 
foreclosed the mortgage against the property, which had been sold by 
the mortgagor without the consent of the insurance company, and 
thereby put it out of his power to assign the mortgage, cannot recover 
the loss from a fire shortly before the foreclosure, unless the com- 
pany had waived its right under that clause, or had lost such right by 
failure to make the election in a reasonable time. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 
2. INSURANCE—RIGHT TO PROCEEDS—MORTGAGEE—ELEC- 
TION BY COMPANY. 


The insurance company’s right to elect to pay the loss and take an assign- 
ment of the mortgage must be made, accompanied by payment or 
tender of the amount due, within a reasonable time after the fire or its 
rights are lost. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 

3. INSURANCE—RIGHT TO PROCEEDS—MORTGAGEE—ELEC- 
TION BY COMPANY. 

Where the fire occurred on April 7th, and the foreclosure sale was on 


* Decision rendered, Oct. 24, 1914. 106 N. E. Rep. 635. 
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June 17th, and there was no evidence that the insurance company, 
prior to the foreclosure, had notice of the change in the ownership 
of the property on which its right to elect to take an assignment of 
the mortgage depended, a reasonable time within which the company 
might make its election had not expired before the foreclosure. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


4. INSURANCE—RIGHT TO PROCEEDS—MORTGAGE—WAIVER. 


Since the insurance company had no knowledge of its right to make such 
election, or of the facts which created such right, it did not waive 
its right. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


Report from Superior Court, Norfolk County; Jabez Fox, Judge. 

Action by the Canton Co-operative Bank against the American Central 
Insurance Company. On report of the trial court. Judgment entered for 
defendant. 


Good & Mahony, of Boston, for Plaintiff. 
F. W. Brown and W. L. Came, both of Boston, for Defendant. 


SHELDON, J. 

We assume in favor of the plaintiff that on the evidence a find- 
ing was warranted that the defendant had waived its right to 
insist upon any further notice or proof of loss under the policy 
than that which it had received through its agents, and also had 
waived or become estopped from exercising its right to require 
a reference to arbitration of the amount of the loss. Little vs. 
Phoenix Ins. Co., 123 Mass. 380, 25 Am. Rep. 96; Eliot Five 
Cents Sav. Bank. vs. Commercial Union Assur. Co., 142 Mass. 
142, 7 N. E. 550. But this policy contained the stipulation re- 
quired by our statute then in force (R. L. c. 118, § 60; see now 
St. 1907, c. 576, § 60) that :— 

“If this policy shall be made payable to a mortgagee of the 
insured real estate, no act or default of any person other than 
such mortgagee or his agents, or those claiming under him, shall 
affect such mortgagee’s right to recover in case of loss on such 
real estate; * * * and whenever this company shall be liable 
to a mortgagee for any sum for loss under this policy, for which 
no liability exists as to the mortgagor, or owner, and this com- 
pany shall elect by itself, or with others, to pay the mortgagee 
the full amount secured by such mortgage, then the mortgagee 
shall assign and transfer to the companies interested, upon such 
payment, the said mortgage, together with the note and debt 
thereby secured.” 

This policy was held by Hawkes, who had become the owner 
of the insured property. He mortgaged it to the plaintiff, and 
made the policy payable to it in case of loss. He then sold and 
conveyed the property to one Collins, who sold and conveyed it 
to one Seib, but the policy was not assigned either to Collins or 
to Seib, and neither sale was assented to by the defendant. On 
April 7, 1909, the house insured was damaged by fire. On June 
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17, 1909, the plaintiff foreclosed its mortgage by a sale of the 
premises and, as permitted by the terms of the mortgage, bought 
the property at this sale, recorded a proper deed and affidavit on 
July 13, 1909, and became and has since remained the owner of 
the property. 

This action was brought. in February, 1911. 

At the trial the defendant asked, among other things, for rul- 
ings that upon all the evidence the plaintiff could not recover, and 
that the plaintiff could not recover because it had put it out of 
its power to comply with the provisions of the policy which gave 
the defendant the right to an assignment from the plaintiff of the 
mortgage and the debt thereby secured, and because there was 
no evidence that the defendant had waived its right to such an 
assignment. 

In our opinion, these rulings should have been given and a 
verdict ordered for the defendant. 

[1] The policy by reason of the conveyances to Collins and 
to Seib had become invalid as to the mortgagor and the owners 
of the property, but still was binding in favor of the plaintiff as 
mortgagee. Eliot Five Cents Sav. Bank vs. Commercial Assur. 
Co., 142 Mass. 142, 7 N. E. 550; Palmer vs. Ins. Co. of No. 
America, 166 Mass. 189, 44 N. E. 211, 32 L. R. A. 615, 55 Am. 
St. Rep. 387; Whiting vs. Burkhardt, 178 Mass. 535, 60 N. E. 
1,52 L. R. A. 788, 86 Am. St. Rep. 503; Union Inst. for Savs. 
vs. Phoenix Ins. Co., 196 Mass. 230, 81 N. E. 994, 14 L. R. A. 
(N. S.) 459, 13 Ann. Cas. 433. The condition contemplated in 
this clause of the policy had arisen. ‘The defendant was liable to 
the plaintiff as mortgagee for a sum for which no liability existed 
as to the mortgagor or owner. ‘The plaintiff then by its voluntary 
act completed a foreclosure of its mortgage, and thus rendered 
itself unable to comply with the stipulation for an assignment. 
The effect of this act was to take away the plaintiff’s right of 
action upon the policy, as was held in Attleborough Sav. Bank 
vs. Security Ins. Co., 168 Mass. 147, 46 N. E. 390, 60 Am. St. 
Rep. 373, and assumed in Lyons vs. B. & L. R. R., 181 Mass. 551, 
555, 64 N. E. 404, unless the defendant had lost the right to set 
up this defense, either by a waiver thereof or by its failure to 
exercise within a reasonable time its right of election by paying 
or tendering to the plaintiff the full amount secured by the mort- 
gage and demanding the assignment to which it then would be 
entitled. 

[2, 3] The defendant’s right to require an assignment depend- 
ing upon its election’ would accrue only upon its payment or 
tender and demand of an assignment. And it must make its 
election within a reasonable time, or its right would be gone. 
Eliot Five Cents Sav. Bank vs. Commercial Assur. Co., 142 
Mass. 142, 7 N. E. 550; Union Inst. for Savs. vs. Phoenix Ins. 
Co., 196 Mass. 230, 81 N. E. 994, 14 L. R. A. (N. S.) 459, 13 
Ann. Cas. 433. But the defendant never made an election, never 

Vol. XLV.—4 





50 Insurance Law Journal Vol. 45. [Jan., 1915, 


offered to pay to the plaintiff the amount due upon its mortgage 
note. Amory vs. Reliance Ins. Co., 208 Mass. 378, 94 N. E. 677. 
Yet the plaintiff’s difficulty is that there was absolutely no evi- 
dence of any notice to the defendant of the circumstances by 
reason of which its liability to Hawkes had been extinguished, 
though continuing as to the plaintiff. There was, so far as the 
defendant could know, no right on its-part, instead of paying the 
amount of the loss under the policy, to pay off the plaintiff’s 
mortgage debt and take an assignment of the note and mortgage. 
The reasonable time within which the defendant must act could 
begin to run only when it had knowledge of the altered state of 
affairs which had discharged it from liability to Hawkes, or at 
most only when it was in some degree at fault for not having 
such knowledge. ‘The fire occurred on April 7th. The plaintiff 
made its foreclosure sale on June 17th, and must have begun the 
foreclosure proceedings at least three weeks earlier. R. L. c. 
187, § 14. So far as appears, it gave no notice of these proceed- 
ings to the defendant, and the defendant knew nothing of them, 
and there had been nothing to put the defendant upon inquiry 
as to Hawkes’s loss of his rights under the policy. It is manifest 
that before the completion of the foreclosure the defendant had 
not failed for more than a reasonable time to make an election, 
for it had then no knowledge or notice either of its right or of 
the facts which created that right. After the foreclosure, it 
would have been merely a vain ceremony for the defendant to 
have made a tender and demanded an assignment. The mort- 
gage was no longer in existence; the note was no longer the note 
which the defendant would have had a right to require, as the 
judge at the trial correctly ruled. It follows that the defendant 
had not lost its right to avail itself of this defense by any un- 
reasonable delay on its part. 

[4] For like reasons it had not waived its right. It knew 
neither of the right nor of the facts which created the right. 
But such knowledge is essential to a waiver. Garfield & Proctor 
Coal Co. vs. Penn. Coal & Coke Co., 199 Mass. 22, 39, 40, 84 N. 
FE. 1020, and cases there cited. ‘There is no element of estoppel 
here against the defendant. Prest vs. Cole, 183 Mass. 283, 286, 
67 N. E. 246. 

The rulings which we have stated ought to have been given; 
and the case ought not to have been submitted to the jury. Un- 
der the stipulation of the parties stated in the report, we have 
no alternative but to direct that judgment be entered for the 
defendant. 

So ordered. 





Gaffey et al. vs. St. Paul F. & M. Ins. Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE DivIsION. THIRD DEPARTMENT. 


GAFFEY et AL. 
vs. 
ST. PAUL FIRE & MARINE INS. CO. (No. 263/80.)* 


INSURANCE — SETTLEMENT BETWEEN PARTIES — AGREE- 
MENT FOR REPAIRS—ACTION ON POLICY. 

Where the insurer of an automobile, which had been damaged by fire, 
offered to repair it, estimating that such repairs would take about four 
weeks, to which offer the owner agreed, provided the car were made 
as good as before and the repairs would not take too long, and the 
insurer eight weeks thereafter notified the owner that the repairs were 
completed, except for the body, and inquired what style of body was 
desired, receiving no reply, the owner may bring an action upon the 
policy, leaving to the insurer the defense that the repairs were com- 
pleted in compliance with the terms of the subsequent agreement. 

(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 

Smith, P. J., and Lyon, J., dissenting. 


Appeal from Trial Term, Rensselaer County. 

Action by Agnes Gaffey and another against the St. Paul Fire & Marine 
Insurance Company. Judgment for defendant, and plaintiffs appeal. Re- 
versed, and new trial granted. 


Argued before Smith, P. J., and Kellogg, Lyon, Howard, and Wood- 
ward, JJ. 


Thomas F. Powers, of Troy (H. D. Bailey, of Troy, of counsel), for 
Appellant. 
William H. Hollister, Jr., of Troy (William J. Roche, of Troy, of 
counsel), for Respondent. 
KELLOGG, J. 
Plaintiffs’ automobile, insured by the defendant for $2,500 
against loss by fire, was, as the plaintiffs claim, totally destroyed 
by fire, and proofs of loss filed as required by the policy. ‘The 
car had broken down upon the road and was left at the roadside, 
in charge of the chauffeur, two or three days before the fire. The 
chains had been taken from the car and ‘left near it, at the road- 
side. The defendant’s representatives examined the car and 
made inquiry as to the fire, and on October 25, 1911, wrote the 
plaintiffs that, as the car was damaged and taken apart to a con- 
siderable extent prior to the fire, and several parts had been 
taken from the car before the fire, the company would settle by 
paying $2,000, or “‘we will have the car shipped to New York for 
repairs,” and requested a reply as to which of these propositions 
plaintiffs would accept. The plaintiffs replied October 26th :— 





* Decision rendered, Nov. 11, 1914. 149 N. Y. Supp. 8509. 
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“Tf you will make the car as good as before the fire, and not 
delay us too long, that will be all right” 


—and stated that no parts of the car had been removed previous 
to the fire but the chains, which had been located. On November 
2d defendant’s representative wrote that they had arranged to 
have the car shipped to New York, where they would proceed 
with the repairs, saying :— 


“We estimate that it will take about four weeks to repair it” 
—and asked the plaintiffs to ship any parts which were not with 
the truck. November 10th defendant’s representatives wrote 
that the repairs were started, and asked the plaintiffs to ship the 
chains. January 8th defendant wrote the plaintiffs that the car 
had been fully repaired and made as good as before the fire, ac- 
cording to the correspondence and plaintiffs’ agreement of Oc- 
tober 26th, and stated that, upon receipt of advices from them, 
defendant would, as agreed, attach to the car free of expense 
any model of body plaintiffs might suggest, not to exceed the cost 
of the body upon the car originally, concerning which it shall be 
glad to have advice, and continued :— 


“We hereby tender to you the said machine so repaired, and 
offer to deliver the same to you in Troy, or any place that you 
may name, free of expense, upon receipt of such information as 
to delivery.” 


No communication was made by the plaintiffs after their letter 
of October 26th, and the defendant apparently took no further 
action regarding the car after its letter of January 8th? This 
action was brought upon the policy June 21, 1912, and the plain- 
tiffs were nonsuited; the court holding that no recovery could 
be had upon the policy, and that the plaintiffs’ only remedy was 
upon the agreement to repair, which was not covered by the liti- 
gation. The plaintiffs excepted, and asked to go to the jury 
upon the original contract of insurance, which request was denied, 
and exception taken. 

The defendant was liable upon its policy of insurance. The 
plaintiffs offered to take the repaired car in satisfaction of their 
claim, if it was not delayed too long about repairs. If the de- 
fendant had repaired the car, making it as good as before the 
fire, and returned it to the plaintiffs within a reasonable time, that 
satisfied the policy. If it failed to do so, the plaintiffs have not 
lost their right to recover upon the original policy. ‘The defend- 
ant could get no benefit from its failure to perform the agree- 
ment to repair. The defendant understood that four weeks 
would be a reasonable time for repairs. From the date of the 
plaintiffs’ letter to the time the defendant suggested the car was 
all ready but the body some seventy-four days had elapsed. It 
does not appear how much more time would have been required to 
properly put on the body and return the car to Troy. We cannot 
say that the defendant made the car as good as it was before the 
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fire and had not delayed the plaintiffs too long. Plaintiffs’ letter 
fairly meant that if the defendant complied with its terms it was 
all right, and if it did not comply with them the letter was of no 
force. A defense based upon the letter must show that the de- 
fendant complied with its terms. 


The action was properly brought upon the policy, leaving the 
defendant to show that the plaintiffs had agreed to accept repairs 
in satisfaction of the policy, and that the repairs were made as 
agreed, and the terms of its letter with reference to them com- 
plied with. The nonsuit was therefore erroneous. 


The judgment should be reversed and a new trial granted, with 
costs to appellants to abide the event. All concur, except Smith, 
P. J., dissenting in opinion, in which Lyon, J., concurs. 


Smiru, P. J. (dissenting). 

Contracts should be fairly interpreted, and one claiming a for- 
feiture of a contract for technical reasons and in bad faith is 
entitled only to strict construction. 

After this car was burned the plaintiff agreed, if the defendant 
would make the car as good as before the fire “and not delay us 
too long,” that that would satisfy the contract. The defendant 
proceeded in good faith to execute this agreement, and now, 
without any complaint that the car is not properly repaired, with- 
out any complaint that he has been inconvenienced by the delay, 
the plaintiff without notice disregards the contract and sues for 
the insurance which was upon the car when it burned. It is. 
true that the defendant wrote that it thought it would take about 
four weeks to repair it, while in fact it took about double the 
time. The four weeks, however, was not a stipulated time, but 
simply an estimate. There is no claim that the repairs were 
unduly delayed and, this being in the middle of the winter, it 
does not appear that the car would have been used in any event. 
After the repairs had been substantially completed the defendant 
so notified the plaintiff, and asked what kind of model of body 
the plaintiff desired to have put on, saying that the car was ready 
for delivery, and that any model of body that plaintiff might desire 
would be put on, not costing more than the body which was 
originally upon the car, and saying that the car would be delivered 
at any place named by the plaintiff. This letter was absolutely 
ignored by the plaintiff, and without any further notice this 
action was brought. Fair dealing and good faith required the 
plaintiff, if too long delayed, to give notice to the defendant to 
notify him what model of body he desired to have put on, and if 
there were any claim that the car, after being repaired, was not 
as good as it was before, that the particulars thereof should be 
specified. There is not one particle of evidence that the defend- 
ant did not do its part in fulfillment of its contract to make the 
car as good as before and to deliver it in a reasonable time. Un- 
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til such fact be shown, the agreement as entered into between them 
stands as a substitute for their liability for insurance, and the trial 
court rightfully nonsuited the plaintiff. 

Lyon, J., concurs. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


HARTFORD FIRE INS. CO. 
wv: 


FARRIS.* 




































1. INSURANCE—FIRE POLICIES—CONSTRUCTION. 


Provisions in fire policies, requiring the taking of an inventory, the keeping 
of regular books, and their preservation in an iron safe, are promis- 
sory warranties which must be strictly performed to entitle the in- 
sured to recover. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


2. INSURANCE—FIRE POLICIES—CONSTRUCTION. 

Where a fire policy required the insured to take a complete inventory once 
a year, providing that, unless such inventory had been taken within 
twelve months prior to the date of the policy, one should be taken 
within thirty days or the policy should be void, the insured is bound 
to take an inventory within thirty days after the issuance of the 
policy, where no inventory has been previously taken, though his busi- 
ness had been started only two months before the policy was procured. 

(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


3. INSURANCE — FIRE POLICIES — CONSTRUCTION — “IN- 
VENTORY.” 

Where a fire policy required the insured to keep an inventory and to take 
one within thirty days after the issuance of the policy, if none had 
been taken within the year previous, the production after the fire of 
invoices, which did not clearly show what goods had been purchased 
and were received by the insured, is not a substantial compliance with 
the provision, and will not be considered an “inventory,” even though 
the insured had only recently started his business, and all stock was 
newly purchased. 

(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Inventory.) 

4. INSURANCE—FIRE POLICIES—“BOOKS.” 

Where a fire policy required the keeping of “books” showing all sales, 
purchases, and shipments in an iron safe, the furnishing of books made 


up after the fire is not a compliance; the purpose of the provision 
being to prevent fraud. 
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(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Book.) 


5. INSURANCE—FIRE POLICIES—KEEPING OF BOOKS—DE- 
FENSES. 

The failure of the insured to take an inventory and keep books, as required 
by the policy, cannot be excused because defendant’s agent, after the 
issuance of the policy, consented to additional concurrent insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


Error to Circuit Court, Tazewell County. 

Action by Joseph. Farris against the Hartford Fire Insurance Com- 
pany. There was a judgment for plaintiff, and defendant brings error. 
Reversed. 


Geo. W. St. Clair, of Tazewell, and Powell, Price & Shelton, of Bristol, 
for Plaintiff in Error. 

Sexton & Roberts, of Bluefield, W. Va., and J. W. Hicks, of Graham, 
for Defendant in Error. 


CaRDWELL, J. 

The plaintiff in this action, Joseph Farris, an Assyrian, for 
several years a resident of the town of Graham, Va., opened up 
a stock of merchandise and began business as a merchant in that 
town on or about the 11th day of August, 1911; his stock con- 
sisting of dry goods and notions, ladies’ and gentlemen’s furnish- 
ings, underwear, jewelry, etc. On September 19, 1911, there 
was issued to Farris, by the Hartford Fire Insurance Company, a 
policy of insurance, covering his stock of merchandise, in the 
sum of $1,000, for a term of one year; the policy containing the 
usual provisions found in this class of fire insurance policies, in- 
cluding what is generally spoken of and known as the “iron-safe 
clause,” which, so far as material in this controversy, is as 
follows :— 

“The following covenant and warranty is hereby made a part 
of this policy :— 

“(1) The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar year, and unless such 
inventory has been taken within twelve calendar months prior to 
the date of this policy one shall be taken in detail within thirty 
days of issuance of this policy, or this policy shall be null and 
void from such date, etc. 

“(2) The assured will keep a set of books which shall clearly 
and plainly present a complete record of the business transacted, 
including all purchases, sales and shipments, both for cash and 
credit, from the date of inventory, as provided for in the first 
section of this clause, and during the continuance of this policy.” 

Farris continued his business as a merchant until January 20, 
1912, when the building wherein his stock of goods was situate 
was destroyed by fire, and none of the goods of Farris therein 
were saved. The insured, Farris, it appears, was away at the 
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time of the fire, but returned the next morning to Graham, and 
immediately notified the agent of the insurance company of his 
loss. After an investigation and attempt to adjust the insured’s 
loss, the insurance company notified him that there was no liability 
upon the company under the policy he held, and offered to return 
the premium of $37 paid thereon when the policy was issued, 
which Farris refused to accept, whereupon this suit was insti- 
tuted by Farris on the policy, and at the trial thereof the defend- 
ant insurance company stated its grounds of defense; among them 
being the following :— 

“(3) The plaintiff did not take, preserve or produce an inven- 
tory of the stock of goods, nor did he keep and preserve a set of 
books as provided for in the policy.” 

This is the only ground of defense that is necessary to be con- 
sidered, as we view the case. 

The defendant offered no evidence at the trial, but, after the 
plaintiff had introduced his evidence, demurred thereto, in which 
demurrer the plaintiff joined. Whereupon the jury assessed the 
plaintiff’s damages at $1,000, the full amount of the policy, and 
the court overruled the demurrer to the evidence and entered its 
judgment in favor of the plaintiff for the amount of damages as- 
certained by the jury’s verdict, to which judgment this writ of 
error was awarded the defendant. 

Following the provisions in the policy sued on, quoted above, 
are further provisions which required the insured to produce the 
books, inventory, etc., stipulated for in his contract with the in- 
surer, evidenced by his policy, but at the trial of this cause in 
the court below the plaintiff made no pretense that he had com- 
plied with the “iron-safe clause” of the policy, or made any effort 
to do so, or offered any excuse for not complying with it. On 
cross-examination as a witness in his own behalf he was asked :— 

“You spoke in your examination in chief of having kept books 
showing your cash and credit sales. You had an inventory, did 
you? <A. No, sir; I had no inventory at all.” 

His counsel in the argument before this court, while not taking 
issue with the contention of counsel for the defendant as to what 
an inventory is or should be, urges the view that :— 


“Under the clauses of the policy, the plaintiff had one year’s 
time from the date of the issue of the policy in which to take his 
inventory.” 

In other words, this contention is that, as one year’s time from 
the date of issuance of the policy had not expired when the loss 
occurred, plaintiff was in no default in not having taken an in- 
ventory of his stock of goods, as required by the terms of his 
policy. 

[1] The requirement of the contract between the parties was 
that the insured— 

“shall take a complete inventory of stock on hand at least once 
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in each calendar year, and unless such inventory has been taken 
within twelve calendar months prior to the date of this policy one 
shall be taken in detail within thirty days of issuance of this 
policy, or this policy shall be null and void from such date,” etc. 

‘In order to expedite the proof of loss and to verify the honesty 
of the claim of loss, provisions are customarily inserted in policies 
upon stocks in trade requiring the insured to take an inventory 
at frequent intervals, to keep regular books, and to preserve all 
papers in an iron or fireproof safe. These provisions are uni- 
formly upheld as promissory warranties to be strictly performed 
to entitle the insured to recover for a loss.” 19 Cyc. 761. 

[2.3] The same authority, at page 762, states the rule of con- 
struction to be that where the policy fixes the period of time 
within which the insured is to take an inventory, he has the period 
mentioned in which to perform this condition contained in the 
policy. 

‘The inventory intended by the policy is a ‘detailed and itemized 
enumeration of the articles composing the stock with the value of 
each.’ Consequently an invoice of goods purchased is not a 
compliance with the condition requiring an inventory, nor is a 
mere summary of the condition of the goods sufficient.” 


The policy sued on here provides that, if an inventory has not 
been taken within twelve months prior to the date of the policy, 
one must be taken within thirty days of the issuance of the 
policy, and this court, in considering this same provision in an in- 
surance policy in Homestead Ins. Co, vs. Ison, 110 Va. 18, 65 
S. E. 463, made it plain that the inventory must be made within 
thirty days of the policy; there having been no inventory of the 
stock of goods taken by the insured within twelve months prior 
to the date of the policy. 

It has been repeatedly said by this court, and by the courts in 
other jurisdictions, that the inventory is fair to both the insurer 
and the insured, and that the insurance company has the right to 
insist on a compliance with this provision of the policy, or at 
least a substantial compliance therewith. The inventory is the 
foundation of the system of bookkeeping required by the policy 
contract. 

“The bookkeeping had to begin only from the date of the in- 
ventory which was required to be taken. * *° *” Homestead 
Ins. Co. vs. Ison, supra. 


It is seriously contended for the plaintiff in this case that by 
reason of the fact that he started business on August 11, 1911, 
taking out the policy of insurance he sues on September 19, 1911, 
and the fire, totally destroying his stock of goods which were thus 
insured, occurred on the morning of January 20, 1912, just four 
months after his policy was issued, and he had furnished the in- 
surance company certain books kept by him, also duplicate bills 
of purchases he had made, which had been examined by the in- 
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surance company’s agents, who had three times personally ex- 
amined him (the insured), he had substantially complied with the 
provisions of the “iron-safe clause” in his policy. 

This contention is without merit. It is perhaps true that, in 
the case of a store opening with an entire new stock of goods on 
or about the date of the issuance of the policy, the invoices of 
the first lot of goods put into it, giving quantities thereof by 
items, with the cost price, if preserved and kept for production 
upon the demand of the insurer as and for an inventory, would 
constitute such a list, and the insured would be considered as 
having substantially complied with so much of the policy as re- 
quired the taking of an inventory; but that, as is readily to be 
observed from the facts above stated, is not this case. The -plain- 
tiff was not only under contract obligation to the defendant to 
take, preserve and produce a complete inventory, but such a set 
of books as would clearly and plainly present a complete record 
of the business he transacted, and was also to produce, when re- 
quired, all of the invoices and other vouchers showing the articles 
he purchased and the prices paid or to be paid for same. He did 
not pretend to keep a set of books, such as are contemplated and 
stipulated for in his policy contract, but, after the fire that de- 
stroyed his stock of goods, he produced certain statements which 
he claimed were invoices and served as an explanation and veri- 
fication of the books he had, in view of the fact that he had just 
opened up and begun his business within less than forty-five days 
prior to the issuing and delivery of his policy; and furthermore 
that these invoices of his purchases were entitled to the force and 
effect of an inventory. 

Not only are the authorities uniform in holding that “invoices” 
cannot be substituted for “inventories,” but the statements which 
the plaintiff in this case called invoices and filed as evidence over 
the objection of the defendant are in fact mere statements show- 
ing but dates and figures, and were put into the case, as it would 
seem, without any sort of order, some of them in Hebrew or 
Syrian language, besides being in such a confused state that 
neither the jury nor any one else could have understood their 
meaning. Most of them do not show to whom the goods were 
billed, but merely the name of the consignor and the amount of 
the bill, and in a number of others the goods do not even appear 
to have been sold to the plaintiff, Joseph Farris, but to H. Farris 
& Bro., Gus Farris, or to Graham Bargain House. The invoices 
which show, with reasonable clearness, that the sale of the goods 
was to the plaintiff in several instances, and the amount of the 
purchases, do not tell the kind or character or quantity of the 
goods—-in fact, give no idea as to what was the character of 
the goods. 

[4] The set of books required to be kept and produced by the 
“jron-safe clause” of a fire insurance policy must show “all pur- 
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chases, sales and shipments, both for cash and credit.” It is a 
set of books that must be kept while the events they propose to 
cover are transpiring; the policy not providing for a set of books 
made from memory after the fire. Phoenix Ins. Co. vs. Sherman, 
110 Va. 435, 66 S. E. 81 

In that case the opinion cites with approval Pelican Ins. Co. vs. 
Wilkerson, 53 Ark. 353, 13 S. W. 1103, for the proposition that :— 

“Tf the books * * * do not furnish the data necessary to 
enable the insurers to test the accuracy of the accounts delivered 
to them, or afford any satisfactory idea of the amount of goods 
on hand and destroyed by the fire, the insured cannot recover.” 

The opinion of this court in Vaughan vs. Va. F. & M. Ins. Co., 
102 Va. 541, 46 S. E. 692, says :-— 

“For nothing is better settled than that the assured must ob- 
serve, in dealing with the insurer, the utmost good faith, without 
which there can be no recovery.” 


The “iron-safe clause” has been over and over again dealt 
with and approved in the decisions of this court as fair both to 
the insurer and the insured, and it has been held that the former 
has the right to insist on a compliance with this provision of the 
policy, for the reason that the insured contracted to do so, and 
that the conditions are reasonable and, if the assured were not 
required to keep and perform these conditions, it would open wide 
the door “for the perpetration of frauds and the grossest imposi- 
tion upon insurers.” Phoenix Ins. Co. vs. Sherman, supra; 
Houff vs. Ins. Co., 110 Va. 585, 66 S. E. 831. 

While the “iron-safe clause” of an insurance policy, requiring 
the keeping and production by the insured of a set of books pro- 
viding a means for ascertaining with reasonable certainty, in case 
of loss, what goods were lost, requires only a reasonable compli- 
ance with the terms of the contract, the insured must show a sub- 
stantial compliance with the terms of his contract in order to 
entitle him to recover. Scottish U. &. Nat. Ins. Co. vs. Va. Shirt 
Co., 113 Va. 353, 74 S. E. 228. 

[5] The fact that the agent of the insurer had gone into the 
insured’s place of business, seemed well pleased with the situation, 
and agreed to allow additional concurrent insurance is entitled 
to little, if any, probative force as bearing upon the question 
whether or not there had been a substantial compliance on the 
part of the insured with the conditions of the “iron-safe clause” 
of his policy, and, if not, whether the insurer had waived the 
benefit of that clause in the policy. 

We have not undertaken to review the evidence in detail, for 
the reason that to do so would serve no other purpose than use- 
lessly to prolong this opinion. The plaintiff admits that he “had 
no inventory at all,” nor did he comply with the terms of the 

“iron-safe clause” of his policy with respect to the set of books he 
agreed to keep, but relies solely upon certain statements produced 
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by him after the loss, together with attempted explanations 
thereof, from which it was a matter of impossibility to form an 
intelligent conclusion as to what business he had transacted or 
what stock of goods was in the store and destroyed by the fire. 

From an examination of the whole evidence it is clear that the 
jury would not have been warranted in finding that there had 
been even a substantial compliance on the part of the plaintiff 
with the terms of his policy, either with respect to the inventory 
of the stock of goods required or the set of books stipulated for, 
showing a complete record of the business transacted by him; 
therefore we are of the opinion that the judgment of the circuit 
court complained of should be reversed, the demurrer of the 
evidence sustained, and judgment entered here for the de- 
fendant. 

Reversed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


NATIONAL UNION FIRE INS. CO. 
US. 


BURKHOLDER.* 


1. APPEAL AND ERROR—VERDICT—CONCLUSIVENESS. 

Questions fairly submitted to the jury are concluded by the verdict. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3912-3921, 3923, 3924; 
Dec. Dig. § 999.) 


2. TRIAL—OBJECTIONS—TIME. 

Where the insurer claimed that the insurance was excessive, and admitted 
without objection evidence that the house could be rebuilt for $800, 
its objection to the competency of evidence that it would cost $1,200 
or more to rebuild was properly overruled. 

(For other cases, see Trial, Cent. Dig. §§ 171-182, 252; Dec. Dig. § 75.) 


3. INSURANCE—ACTION ON POLICY—EVIDENCE—VALUE. 

In an action on a policy entitling insured to recover three-fourths of the 
actual cash value of the building at the time of the fire, evidence of 
the cost of rebuilding was admissible on the question of its cash value 
at the time of the loss. 


(For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.) 


4. EVIDENCE—RELEVANCY—CHARACTER. 


Where the insurer claimed that the insurance was excessive, evidence as 
to the honesty of the plaintiff's husband, in no way involved in the 
case, was inadmissible, under the general rule that in a civil action 





* Decision rendered, Nov. 12, 1914. 83S. E. Rep. 404. 
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neither the character of the parties nor of any other person can be 
inquired into. 


(For other cases, see Evidence, Cent. Dig. § 441; Dec. Dig. § 152.) 


5. INSURANCE—ACTION ON POLICY—EVIDENCE—VALUE. 

Where the evidence did not show that the property had been fraudulently 
overvalued for insurance, evidence as to the amount of insurance wit- 
ness carried on the property prior to the date of the policy was im- 
material. 


(For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.) 


6. INSURANCE—ACTION ON POLICY—SUFFICIENCY OF EVI- 
DENCE—AGENCY. 

In an action on a fire insurance policy, evidence /ield to show that the 
person negotiating it was the authorized local representative of an in- 
surance agency representing the insurer. 


(For other cases, see Insurance, Cent. Dig. § 101; Dec. Dig. § 76.) 


7. INSURANCE—AGENCY FOR INSURER—AGENT. 

The local representative of the general agent of the insurer, who effected 
the insurance, delivered the policy, and collected the premium, was the 
“agent” of the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec. Dig. § 73.) 


8. INSURANCE—WAIVER—NOTICE TO AGENT. 

Notice of the breach of any condition of a policy given to the local agent 
of the insurer, authorized to contract for risks, deliver policies, and 
collect premiums, was notice to the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 

9. INSURANCE—INTEREST OF INSURED. 


Where the husband of the insured, before the insurance was effected, had 
purchased the property for her benefit, she paying the entire purchase 
money, although the deed was made to him, the policy was not void 
on the ground that the legal title was not in the insured when it was 
effected. 

(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


10. INSURANCE—WAIVER—AGENT’S KNOWLEDGE AS TO IN- 
SURER’S INTEREST. 

Where the fact that the property insured stood in the name of the husband 
of the insured was known to defendant's local and general agents, or 
could have been readily known, such knowledge was imputed to the 
insurer, and amounted to a waiver of the provision that the insured 
must be the sole and unconditional owner when the policy issued. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


11. INSURANCE—PROOF OF LOSS—SUFFICIENCY. 
In an action on a fire policy, all that is required of the insured is a reason- 


able and substantial compliance with its requirements as to proof of 
loss. 


(For other cases, see Insurance, Cent. Dig. § 1320; Dec. Dig. § 533.) 

12, INSURANCE—PROOF OF LOSS—NECESSITY. 

Even though proof of loss was not in substantial compliance with the re- 
quirement of the policy, it would not defeat recovery, where the in- 


surer repudiated any liability on the ground that the interest of insured 
was not truly stated in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


















Insurance Law Journal Vol. 45 





[Jan., 1915. 


Appeal from Circuit Court, Shenandoah County. 
Action by Emma C. Burkholder against the National Union Fire In- 


surance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Walton & Walton, of Woodstock, for Plaintiff in Error. 
Tavenner & Bauserman, of Woodstock, for Defendant in Error. 


Harrison, J. 

It appears that the policy here involved was issued by the de- 
fendant company on the 20th day of November, 1912, upon a 
certain building, payable to Emma C. Burkholder, for $800, upon 
which, in the event of destruction by fire, she was entitled to re- 
cover three-fourths of the actual cash value of the building at the 
time of the fire. The building was destroyed by fire on the 29th 
day of November, 1912, and after some months of futile effort 
to secure payment of the amount due under the policy this suit 
was brought by the beneficiary, and a verdict and judgment ob- 
tained for $600; that being the amount claimed by the plaintiff. 
This judgment we are asked to review. 

There was no sufficient ground for sustaining the demurrer to 
the plaintiff’s declaration, and it was, therefore, properly over- 
ruled. 

[1] We are of opinion that the charge of arson, asserted 
by the company as one of its grounds of defense, is not supported 
by the evidence. ‘The question of whether or not the building was 
willfully burned was fairly submitted to the jury, and their ver- 
dict in favor of the plaintiff sets at rest further controversy on the 
subject. 

We are further of opinion that the charge of the defendant 
that excessive insurance was obtained on the building is not sus- 
tained by the evidence. This question was also fairly submitted 
to the jury, and their finding, upon the evidence, closes that con- 
troversy. 

[2, 3] We are further of opinion that there was no valid ob- 
jection to the evidence tending to show the cost of a new building 
of the size and description of that destroyed. The defendant had 
made the point that the insurance was excessive, and had admitted 
without objection evidence tending to show that the house could 
be_ rebuilt for $800; but when the evidence under consideration, 
showing that it would cost to rebuild it $1,200 or more, was 
adduced, objection was made to its competency. If the objection 
had been entitled to any force, it should have been made in the 
beginning, and not after the company had obtained by such de- 
layed objection evidence on the subject favorable to it. The evi- 
dence tended to show the cash value of the building destroyed at 
the time of the fire, and was only introduced for that purpose ; 
the court expressly advising the jury that it could only be con- 
sidered as aid in the ascertainment of such value. Evidence of 
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the cost at the time of the trial of such a building as that destroyed 
is admissible as bearing on its value at the time of the loss. Am. 
& Eng. Ency. Law, vol. 16, p. 964. 

[4] We are further of opinion that there was no error in 
the court’s refusal to permit Dr. Miller to testify as to the honesty 
of J. C. Burkholder, the husband of the plaintiff. His honesty 
was not an issue, and was in no way involved in the case. The 
general rule is that in a civil action the character of neither party 
thereto, nor of any other person, is involved, and cannot be made 
the subject of inquiry. Am. & Eng. Enc. Law, vol. 5, p. 861. 
The record furnishes no suggestion why this case should be taken 
from under the operation of the general rule mentioned. 


[5] We are further of opinion that there was no error in re- 
fusing to permit the witness Hoover to testify as to the amount 
of insurance he carried on this property some time prior to the 
date of the present contract. The witness was permitted to give 
his estimate of the fair cash value of the property at the time of 
the fire, but it was a matter of no consequence what amount of 
insurance had been carried,on the property for other persons at 
other times and under other conditions. The evidence wholly 
failed to support the charge that the property had been fraudu- 
lently overvalued for insurance, and the jury, under correct in- 
structions, properly so found. 

[6] We are further of opinion that the contention that C. W. 
Wickes was not a representative of the office of Newman, Jobe & 
Geary is not supported by the evidence. It appears that Newman, 
Jobe & Geary were insurance agents at Woodstock, Va., repre- 
senting as such agents the defendant and other fire insurance 
companies. It abundantly appears from the evidence that C. W. 
Wickes was their associate in the insurance business and their 
local representative at New Market, Va. This is shown by the 
advertisements of the Woodstock firm and their repeated appeals 
to the public to insure their property, in which the people are told 
to call on C. W. Wickes, their local agent at New Market. That 
Wickes was the authorized agent and representative of Newman, 
Jobe & Geary to secure insurance for the companies represented 
by them is further shown by the conduct and correspondence of 
the parties, and is admitted by Newman, one of the Woodstock 
firm of agents, who says :— 

“Mr. Wickes was our local agent at New Market, and our 
agreement with him was that he should have two-thirds and we 
one-third upon the policies issued.” 

Not only was Mr. Wickes held out as the representative of the 
Woodstock agency, but he and Newman, of the Woodstock firm, 
worked together to secure the policy involved in this suit. They 
visited the property together to ascertain its value, and were 
personally engaged in ascertaining whether there was other in- 
surance on the property, and whether the title was in such con- 
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dition that the policy could be issued. The latter was the subject 
of considerable correspondence between Wickes and the Wood- 
stock agents, and Newman, of that firm, was personally engaged 
in ascertaining when the insurance could be issued. In the light 
of these facts, it cannot be seriously questioned that C. W. Wickes 
was the duly authorized local representative or associate in busi- 
ness in New Market of Newman, Jobe & Geary, the general 
agents of the defendant company at Woodstock. 

[7] The jury so found under the following proper instruc- 
tion :-— 

“If the jury believe from the evidence that Newman, Jobe & 
Geary were the general agents of the defendant, and that C. W. 
Wickes was their local representative or associate in the insurance 
business in New Market, and was the person who delivered the 
policy to the plaintiff, and collected the premium, and effected 
the insurance upon her property, then he was the agent of the 
defendant, within the meaning of these instructions.” 


[8] This instruction is made the subject of attack by the de- 
fendant, but it is sufficient to say that the objection is not well 
taken. It being established that Wickes was the local agent and 
representative of the defendant at New Market, and as such 
authorized to contract for risks, receive and collect premiums, 
and deliver policies, it follows that notice to him of the breach 
of any condition of the policy was notice to the company. Goode 
vs. Georgia Home Ins. Co., 92 Va. 392, 23 S. E. 744, 30 L. R. A. 
842, 53 Am. St. Rep. 817. 

[9, 10] We are further of opinion that the policy in this 
case, under the circumstances shown of record, was not void, as 
contended, because the legal title to the property was not in the 
plaintiff at the time the insurance was taken out, or at the time of 
the fire. ‘The evidence tends to show that about the time the 
insurance was effected the property was sold at a commissioner’s 
sale, and bought in by J. C. Burkholder, the husband of the plain- 
tiff, for his wife’s benefit; she paying the entire purchase money 
with her own means. ‘The deed, however, was made to the hus- 
band, and this was the state of the title when the defendant issued 
its policy payable to Mrs. J. C. Burkholder, the plaintiff, she being 
the real owner. The evidence tends further to show that this 
condition of the title was well known to C. W. Wickes, the local 
agent at New Market, and was also known to Newman, of the 
firm of general agents at Woodstock, or at least could have been 
readily known, as he was engaged in looking after the title to 
ascertain when the policy could be issued. ‘The insurance was 
solicited by the agents of the defendant company, and their efforts 
to secure it were actively pressed until the contract was con- 
cluded by the policy sued on. The knowledge of the agents of 
the defendant of the condition of the title at the time the policy 
was issued is imputed to the company, and amounts to a waiver 
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on its part of the provision of the policy that the insured must 
be the sole unconditional owner of the property at the time the 
policy is issued. ‘The question of the agents’ knowledge of the 
title at the time of the issuance of the policy was submitted to the 
jury under clear and liberal instructions on behalf of the defend- 
ant, by which they were repeatedly told that, in order to find for 
the plaintiff, they must believe from the evidence that the de- 
fendant’s agent or agents knew that the title was in J. C. 
Burkholder at the time the policy was issued. The finding of the 
jury that the defendant’s agents did know of the state of the title 
when the policy was issued is well sustained by the evidence, and 
such finding is the end of controversy on that subject. 

[11] We are further of opinion that the objection made that 
the proof of loss was not sufficiently complete is without merit. 

“The general rule in this state is that, in an action on a policy 
of insurance against fire, all that can be required of the plaintiff 
is a reasonable and substantial compliance with the conditions of 
the policy.” N. British Ins. Co. vs. Nidiffer, 112 Va. 591, 72 
S. E. 130. 

[12] The proof of loss furnished by the plaintiff was a sub- 
stantial compliance with the requirements. In this case, however, 
no proof of loss, no matter how complete, would have availed the 
plaintiff—she having been promptly informed that her policy 
was null and void, and would not be paid, because her interest in 
the property was not truly stated in the policy; that she was not 
the unconditional and sole owner, by reason of the legal title 
being at the time of the contract in her husband. 

Upon the whole case, we are of opinion that there is no 
error to the prejudice of the defendant company in the judgment 
complained of, and it must be affirmed. 

Affirmed. 


NATIONAL FIRE INS. CO vs. CRU’TCHFIELD.—SAME 
vs. ALEXANDER.* 
(Court of Appeals of Kentucky.) 


INSURANCE — TORNADO INSURANCE — “DIRECT LOSS OR 
DAMAGE BY WINDSTORM.” 

A river overflowed and surrounded certain buildings covered by policies 
insuring against all direct loss or damage by tornado, windstorm, or 
cyclone, but which provided that the company should not be liable for 
loss or damage occasioned directly or indirectly by high water or 
overflow. The water was from two to four feet deep in each of the 
buildings, and was rising slowly, when a high wind arose, which pro- 


* Decision rendered, Nov. 11, 1914. 170 S. W. Rep. 187. 
Vol, XLV.—5 
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duced heavy waves, that were driven against the buildings, loosening 
the foundations, and when the wind became more violent, and the 
waves higher, the buildings were lifted from their foundations and 
thrown over. It appeared that neither the overflow nor the wind- 
storm would have caused the damage alone, had not the other cause 
concurred with it. Held, that there could be no recovery on the policy, 
as the damage was not directly caused by the windstorm, since, if the 
water had not surrounded the buildings, it could not have been blown 
against them, while the flood was at least indirectly, if not directly, 
the cause of the damage. 


(For other cases, see Insurance, Cent. Dig. § 1127; Dec. Dig. § 423.) 


Appeal from Circuit Court, Henderson County. 

Actions by A. G. Crutchfield and by Andrew Alexander against the 
National Fire Insurance Company. [‘rom a judgment for plaintiff in each 
action, defendant appeals. Reversed for new trial. 


Yeaman & Yeaman, of Henderson, for Appellant. 
N. P. Taylor, of Henderson, for Appellees. 


MICHEL, SEcrerary oF State, vs. SOUTHERN INS. CO. 
(No. 20545.)* 


(Supreme Court of Louisiana.) 


INSURANCE—ASSIGNMENT—EFFECT—JUDGMENT CREDITOR 
—RIGHTS OF ASSIGNEE OF INSURANCE POLICY. 

Where one of several judgment debtors, in solido, assigns his claim under 
a policy of fire insurance within the life and terms of which a loss 
has occurred, to a third person, subject to the rights of the judgment 
creditor, to whom the policy is thereafter assigned and delivered, to 
be paid therefrom, and another of the judgment debtors pays the 
judgment, for reasons of his own, and without reference to such 
policy, the judgment creditor, being thus satisfied, has no title to the 
policy that he can convey to the debtor paying the judgment, and the 
third person to whom it had been assigned is entitled to recover the 
proceeds. 

(For other cases, see Insurance, Cent. Dig. §§ 1452, 1470-1478, 1481, 1482, 
1485; Dec. Dig. § 593.) 


Appeal from Civil District Court, Parish of Orleans; Porter Parker, 
Judge. 

Action by John T. Michel, as Secretary of State, against the Southern 
Insurance Company. From a judgment awarding the proceeds of a fire 
insurance policy to James E. Alexander and another, B. M. McMahan ap- 
peals. Reversed and amended in part, and affirmed in part. 


William A. Dixon, of New Orleans, for Appellant. 
Dart, Kernan & Dart, of New Orleans, for Appellees Alexander. 
Foster, Milling, Brian & Saal, of New Orleans, for Appellee Receiver. 


* Decision rendered, Oct. 190, 1914. 66 South. Rep. 302. Syllabus by 
the Court. 
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MINNESOTA FARMERS’ MUT. INS. CO. vs. DJONNE. 
(No. 18808 [72].)* 


(Supreme Court of Minnesota.) 


INSURANCE—ACTION FOR ASSESSMENT—DEFENSE—SUFFI- 
CIENCY OF EVIDENCE. 

In this action to recover an assessment against a member of a farmers’ 
mutual insurance company, it is held that the evidence sustains the 
verdict of the jury to the effect that defendant was induced to make 
application for the insurance by fraudulent representations on the 
part of the agent of plaintiff who solicited the application. Held, 
further, that plaintiff was bound by such représentations, and that de- 
fendant was not guilty of negligence. 


(For other cases, see Insurance, Cent. Dig. §§ 436-456; Dec. Dig. § 197.) 


Appeal from District Court, Lac qui Parle County; G. E. Qvale, 
Judge. 

Action by the Minnesota Farmers’ Mutual Insurance Company against 
John Djonne. Verdict for defendant, and from an order denying its 
motion for judgment notwithstanding the verdict, or for new trial, plain- 
tiff appeals. Affirmed. 


Wm. N. M. Crawford, of Minneapolis, for Appellant. 
J. H. Driscoll, of Madison, for Respondent. 


* Decision rendered, Nov. 6, 1914. 149 N. W. Rep. 371. Syllabus by 
the Court. 


——_—_¢oeo——_—- 


IMPERIAL ELEVATOR CO. vs. BENNETT—SAME vs. 
BENNETT (FIDELITY PHENIX FIRE INS. CO. 
oF New York, GARNISHEE, AND THOMPSON, 
INTERVENER). Nos. 18524, 18525 [24, 25].)* 


(Supreme Court of Minnesota.) 


1. FRAUDULENT CONVEYANCES — INTENT TO DEFRAUD 
CREDITORS—SUFFICIENCY OF EVIDENCE. 

A debtor assigned to a creditor as security for his debt the proceeds of 
an insurance policy on property that had been destroyed by fire. It is 
held that a finding of the trial court that there was no intent to de- 
fraud creditors is sustained by the evidence. 

(For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 892-895; Dec. 
Dig. § 208.) 


2. FRAUDULENT CONVEYANCES — WHAT CONSTITUTES — 
PREFERENCES. 

In the absence of an actual intent to defraud creditors, a transfer by a 
debtor to a creditor of property to pay or secure a valid debt, though 


* Decision rendered, Nov. 6, 1914. 149 N. W. Rep. 372. Syllabus by 
the Court. 
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duced heavy waves, that were driven against the buildings, loosening 
the foundations, and when the wind became more violent, and the 
waves higher, the buildings were lifted from their foundations and 
thrown over. It appeared that neither the overflow nor the wind- 
storm would have caused the damage alone, had not the other cause 
concurred with it. Held, that there could be no recovery on the policy, 
as the damage was not directly caused by the windstorm, since, if the 
water had not surrounded the buildings, it could not have been blown 
against them, while the flood was at least indirectly, if not directly, 
the cause of the damage. 
(For other cases, see Insurance, Cent. Dig. § 1127; Dec. Dig. § 423.) 


Appeal from Circuit Court, Henderson County. 

Actions by A. G. Crutchfield and by Andrew Alexander against the 
National Fire Insurance Company. Irom a judgment for plaintiff in each 
action, defendant appeals. Reversed for new trial. 


Yeaman & Yeaman, of Henderson, for Appellant. 
N. P. Taylor, of Henderson, for Appellees. 


MICHEL, Secretary oF State, vs. SOUTHERN INS. CO. 
(No. 20545.)* 


(Supreme Court of Louisiana.) 


INSURANCE—ASSIGNMENT—EFFECT—JUDGMENT CREDITOR 
—RIGHTS OF ASSIGNEE OF INSURANCE POLICY. 

Where one of several judgment debtors, in solido, assigns his claim under 
a policy of fire insurance within the life and terms of which a loss 
has occurred, to a third person, subject to the rights of the judgment 
creditor, to whom the policy is thereafter assigned and delivered, to 
be paid therefrom, and another of the judgment debtors pays the 
judgment, for reasons of his own, and without reference to such 
policy, the judgment creditor, being thus satisfied, has no title to the 
policy that he can convey to the debtor paying the judgment, and the 
third person to whom it had been assigned is entitled to recover the 
proceeds. 

(For other cases, see Insurance, Cent. Dig. §§ 1452, 1476-1478, 1481, 1482, 
1485; Dec. Dig. § 5093.) 


Appeal from Civil District Court, Parish of Orleans; Porter Parker, 
Judge. 

Action by John T. Michel, as Secretary of State, against the Southern 
Insurance Company. From a judgment awarding the proceeds of a fire 
insurance policy to James E. Alexander and another, B. M. McMahan ap- 
peals. Reversed and amended in part, and affirmed in part. 


William A. Dixon, of New Orleans, for Appellant. 
Dart, Kernan & Dart, of New Orleans, for Appellees Alexander. 
Foster, Milling, Brian & Saal, of New Orleans, for Appellee Receiver. 


* Decision rendered, Oct. 19, 1914. 66 South. Rep. 302. Syllabus by 
the Court. 
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MINNESOTA FARMERS’ MUT. INS. CO. vs. DJONNE. 
(No. 18808 [72].)* 


(Supreme Court of Minnesota.) 


INSURANCE—ACTION FOR ASSESSMENT—DEFENSE—SUFFI- 
CIENCY OF EVIDENCE. 

In this action to recover an assessment against a member of a farmers’ 
mutual insurance company, it is held that the evidence sustains the 
verdict of the jury to the effect that defendant was induced to make 
application for the insurance by fraudulent representations on the 
part of the agent of plaintiff who solicited the application. Held, 
further, that plaintiff was bound by such représentations, and that de- 
fendant was not guilty of negligence. 


(For other cases, see Insurance, Cent. Dig. §§ 436-456; Dec. Dig. § 197.) 


Appeal from District Court, Lac qui Parle County; G. E. Qvale, 
Judge. 

Action by the Minnesota Farmers’ Mutual Insurance Company against 
John Djonne. Verdict for defendant, and from an order denying its 
motion for judgment notwithstanding the verdict, or for new trial, plain- 
tiff appeals. Affirmed. 


Wm. N. M. Crawford, of Minneapolis, for Appellant. 
J. H. Driscoll, of Madison, for Respondent. 


* Decision rendered, Nov. 6, 1914. 149 N. W. Rep. 371. Syllabus by 
the Court. 


—_——+@-___ 


IMPERIAL ELEVATOR CO. vs. BENNETT—SAME, vs. 

BENNETT (FIDELITY PHENIX FIRE INS. CO. 
or NEw York, GARNISHEE, AND THOMPSON, 
INTERVENER). Nos. 18524, 18525 [24, 25].)* 
(Supreme Court of Minnesota.) 

1. FRAUDULENT CONVEYANCES — INTENT TO DEFRAUD 
CREDITORS—SUFFICIENCY OF EVIDENCE. 

A debtor assigned to a creditor as security for his debt the proceeds of 
an insurance policy on property that had been destroyed by fire. It is 


held that a finding of the trial court that there was no intent to de- 
fraud creditors is sustained by the evidence. 


(For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 892-895; Dec. 
Dig. § 208.) 


2. FRAUDULENT CONVEYANCES — WHAT CONSTITUTES — 
PREFERENCES. 

In the absence of an actual intent to defraud creditors, a transfer by a 
debtor to a creditor of property to pay or secure a valid debt, though 


* Decision rendered, Nov. 6, 1914. 149 N. W. Rep. 372. Syllabus by 
the Court. 
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it may be a preference, is not deemed fraudulent in law, unless some 
insolvent or bankrupt law makes it so, and then only in aid of an 
insolvent or bankruptcy proceeding. The assignment in this case was 
not fraudulent in law. 


(For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 159-161, 164, 
165; Dec. Dig. § 64.) 


3. INSURANCE — PROCEEDS OF INSURANCE — MECHANICS’ 
LIENS. 

Where the owner of real estate insures his interest therein against loss 
by fire, in the absence of contract obligation, the holder of a mechanics’ 
lien on the property has, after a loss by fire, no claim upon the pro- 
ceeds of the insurance money. 


(For other cases, see Insurance, Cent. Dig. §§ 1439-1443; Dec. Dig. § 580.) 


Appeal from District Court, Hennepin County; Wilbur F. Booth, 
Judge. 

Two actions, both by the Imperial Elevator Company, a corporation, 
one against W. M. Bennett, the other against W. M. Bennett and the 
Fidelity Phenix Fire Insurance Company of New York, garnishee, and 
Jennie M. Thompson, intervener. From an order denying motion for 
amended findings and conclusions, and for new trial, plaintiff appeals. 
Affirmed. 


Mercer, Swan & Stinchfield, of Minneapolis, for Appellant. 
Arthur M. Higgins, of Minneapolis, for Respondent Intervener. 


_—— —-— ©e@ — —_- — 


FEIL vs. NORTHWEST GERMAN FARMERS’ MUTUAL 
INSURANCE CO.* 
(Supreme Court of North Dakota.) 


1. APPEAL AND ERROR — INSUFFICIENCY OF EVIDENCE — 
SPECIFICATIONS. 

Section 4, c. 131, Laws 1913, known as the New Practice Act, requires 
that a specification of insufficiency of the evidence to sustain the 
verdict or decision of the court shall point out wherein the evidence 
is insufficient. Such statutory rule is a reasonable one, designed 
to inform the court and respondent’s counsel of the particulars relied 
on as to the alleged insufficiency, and a substantial compliance there- 
with will be exacted. Appellant’s specifications in this case examined 
and held not a substantial compliance with such statute. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3017-3021, 4450-4453; 
Dec. Dig. §§ 731, 1133.) 


2. APPEAL AND ERROR—FINDINGS—EVIDENCE. 

On an appeal from a judgment, in an action on contract for the recovery 
of money only, which was tried to the court, a jury having been 
waived, the findings are entitled to the weight of a special verdict, and 


* Decision rendered, Oct. 8, 1914. 149 N. W. Rep. 358. Syllabus by the 
Court. 
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will not be disturbed, where, as in this case, they have substantial 
support in the testimony. 


(For other cases, see Appeal and Error, Dec. Dig. § 1010.) 


Appeal from District Court, McIntosh County; Allen, Judge. 

Action by Freidrich Feil against the Northwest German Farmers’ 
Mutual Insurance Company, a corporation. From judgment for plain- 
tiff, defendant appeals. Affirmed. 


Curtis & Curtis, of Lisbon, for Appellant. 
Geo. M. Gannon, of Ashley, and W. S. Lauder, of Wahpeton, for 
Respondent. 


WAKELY ws. SUN INS. OFFICE or Lonpon, ENc. 


(Supreme Court of Pennsylvania.) 


1. INSURANCE—ACTION ON POLICY—AFFIDAVIT OF DE- 
FENSE—SUFFICIENCY. 

In an action on a fire insurance policy, an affidavit of defense alleging that 
plaintiff misrepresented and concealed the true value of the building, 
and thereby procured excessive insurance, was insufficient as to such 
point where it stated no facts disclosing such concealment and mis- 
representation, other than the mere statement that the building was 
not of the insured value, and plaintiff knew thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


2. INSURANCE—ACTION ON POLICY—AFFIDAVIT OF DE- 
FENSE—SUFFICIENCY. 

In an action on a fire insurance policy, an affidavit of defense alleging 
merely that the proofs of loss furnished by plaintiff were not satis- 
factory was insufficient on this point, where it did not specify wherein 
the proofs were not satisfactory or aver that defendant had pointed 
out to plaintiff wherein they were unsatisfactory. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


3. INSURANCE—FIRE INSURANCE—DEFECTIVE PROOFS OF 
LOSS—WAIVER. 

Where defective proofs of loss are delivered to the insurer, within the 
time stipulated, in good faith as a compliance with the policy, and the 
insurer fails to give immediate notice to the assured of its objections 
to the proofs, pointing out the defects, it waives such defects. 


(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 

4. INSURANCE — ACTION ON POLICY — AFFIDAVIT OF DE- 
FENSE—FAILURE TO PRODUCE PAPERS. 

An affidavit of defense, alleging merely that the insured had refused to 
produce for examination “all books of account, bills, invoices, and 
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other vouchers or certified copies thereof, if the originals be lost,” 
whereby the policy became void, was insufficient as to this point, where 
it failed to allege that such books and papers were necessary to 
enable the insurer to defend the action. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


5. INSURANCE — ACTION ON POLICY — AFFIDAVIT OF DE- 
FENSE. 


In an action on a fire insurance policy to recover the value of personal 
property damaged as well as that destroyed, an affidavit of defense, 
alleging that the personal property destroyed was worth less than the 
amount claimed, was insufficient as to such point, though the property 
which was merely damaged had been destroyed by a subsequent fire. 

(For cther cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


6. CORPORATIONS — ACTIONS — PLEADING — AFFIDAVIT OF 
DEFENSE—REQUISITES. 

An affidavit of defense, made by an agent of a defendant corporation, 
should aver why it is not made by an officer of the corporation, and, 
if made from personal knowledge, should show that the agent has 
special knowledge of the facts. 

(For other cases, see Corporations, Cent. Dig. §§ 2017-2027, 2031-2034, 
2036-2045; Dec. Dig. § 513.) 


Appeal from Court of Common Pleas, Tioga County. 

Assumpsit on insurance policy by W. O. Wakely, now for the use of 
W. O. Wakely and another, against the Sun Insurance Office of London, 
England. From judgment for plaintiff for want of sufficient affidavit of 
defense, defendant appeals. Affirmed. 


Argued before Fell, C. J., and Brown, Mestrezat, Elkin, and Mosch- 
zisker, JJ. 


Andrew B. Dunsmore and Paul J. Edwards, both of Wellsboro, for 
Appellant. 

Edward H. Owlett, Charles H. Ashton, and Walter Sherwood, of 
Wellsboro, for Appellee. 





A.& H.] Lenarick vs. National Casualty Co. 


ACCIDENT AND HEALTH. 


(From certified transcript.) 


DISTRICT COURT OF MINNESOTA. 


St. Louris County. EL Leventu J. D. 


JOHN LENARICK, Plaintiff and Respondent, 
US. 


NATIONAL CASUALTY COMPANY, A Corporation, Defendant and 
Appellant.* 


1, ACCIDENT INSURANCE—FREEZING AS AN ACCIDENT. 


Unless there was something accidental in the nature, extent or duration 
of his exposure to the cold, assured can not recover for freezing, un- 
der an accident policy. 


2. ACCIDENT {NSURANCE—WAIVER—RECOVERY. 

Under a claim of having fully complied with all the terms of an accident 
policy, especially those requiring notice of accident, the insured can 
not recover by proving a waiver of such notice. 


The above entitled action duly came on before the above named 
court upon appeal of defendant, National Casualty Company, from an 
order of the municipal court of the city of Duluth, made upon the 14th 
day of June, 1911, denying said defendant’s motion for a new trial of 
said action. 


Charles V. McCoy and Thorwald Hanson, for Defendant and Ap- 
pellant. 
J. Louis Ervin, for Plaintiff and Respondent. 


The court having considered the arguments of counsel, said order 
appealed from is hereby reversed and a new trial ordered. 

J. D. Ensign, William A. Cant, Homer B. Dibell, and H. A. Dancer, 
judges of said district court. 


MEMORANDUM. 

By its policy of insurance the defendant insured the plaintiff 
against loss of time resulting from bodily injury effected directly 
and independently of all other causes through external, violent 
and accidental means. During the life of this policy, the plain- 
tiff, while working in the woods at his usual occupation, froze 
his foot so badly that he was unable to work for a certain period 
of time thereafter, and he brings this action to recover for such 
loss of time. 

[1] The first and most vital question presented for determina- 
tion upon this appeal is whether the freezing of plaintiff’s foot 


* Decision rendered, J Jan. 31, 1912. 
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was a bodily inivry, effected through accidental means, within the 
terms of the policy. 

The authorities fully sustain the proposition that in order for 
plaintiff to recover he must establish the fact that his injury was 
sustained by accidental means. The great difficulty is in de- 
termining what constitutes accidental means, within the meaning 
of the policy. 

The respondent contends that this case is governed by the deci- 
sions in cases arising where death has been caused by inhaling 
gas in the atmosphere. With this contention we cannot agree. 
Gas is an external, violent agency not existing in the atmosphere 
in its normal condition. ‘The decisions very properly hold that 
where one involuntarily inhales gas and dies as a result thereof, 
it is death by accidental means; but we apprehend that if one 
voluntarily goes into an atmosphere which he knows to be laden 
with poisonous gas, and, without being unexpectedly or acciden- 
tally detained therein, is overcome and suffocated thereby, that 
he would be unable to recover upon an ordinary accident insur- 
ance policy. See Pickett vs. Pacific Mutual Life Insurance Co., 
144 Pa, 79. 

Our attention has been called to only one decision upon freez- 
ing as related to accident insurance, and in our research we have 
found no others. That case, as will be pointed out hereafter, 
is not decisive of the case at bar. 

Many courts and text writers have endeavored to define the 


word “accident” or “accidental,” as used in these policies. In 
most respects, so far as applicable to this case at least, these 
definitions are practically the same in effect. We adopt the lan- 
guage of the United States Supreme Court in Mutual Accident 
Association vs. Barry, 131 U. S$. 100, a leading case, generally 
recognized as authority and very often cited. In that case the 


“ee 


court says that the term “accidental” as used in the policy under 
consideration, was used in its ordinary, popular sense, as mean- 
ing happening by chance, unexpectedly taking place, not accord- 
ing to the usual course of things, or not expected; that if a re- 
sult is such as follows from ordinary means, voluntarily em- 
ployed, in a not unusual or unexpected way, it cannot be called a 
result effected by accidental means; but that if, in the act which 
precedes the injury, something unforeseen, unexpected, unusual 
occurs which produces the injury, then the injury has resulted 
through accidental means. 

In that case, three men jumped from a low platform to the 
ground. Two of them escaped entirely unharmed. ‘The third 
sustained internal injury which caused his death. The Supreme 
Court held that the means by which, or as a result of which, the 
injury was sustained, was the jumping off the platform, and it 
approved the action of the trial court in permitting the jury to 
say whether in the act of jumping, or in alighting upon the 
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ground, there was anything accidental such as an involuntary 
turning of the body, loss of self-control, or miscalculation of the 
distance which caused a different result from that anticipated 
and expected. 

Applying the doctrine of that case to the case at bar, the freez- 
ing of plaintiff’s foot was the injury; the means by which the 
injury was sustained were the extreme cold, the extent of time 
for which plaintiff was exposed to that cold, the amount of 
clothing worn by him, possibly an anemic condition of his body 
and other things not mentioned in or suggested by the evidence ; 
and the question upon which this case must ultimately be deter- 
mined is, Was there anything accidental in those means, or was 
the result something which followed in a natural way from ordi- 
nary means, voluntarily employed ? 


Upon the evidence introduced in the case, as shown by the 
record, it would seem apparent that no accidental means were 
shown to have contributed to plaintiff’s injury. This conclusion 
is fairly sustained by the decisions upon sunstroke, which deci- 
sions are more nearly parallel to, and have more bearing upon, 
the question as to freezing than do those upon any other subject. 
Sunstroke and freezing are alike in that they are brought about 
by the same natural agency, to wit, the weather. Sunstroke it- 
self is recognized as a disease by the great weight of legal and 
medical authority and is treated as such. Dozier vs. Fidelity & 
Casualty Company, 46 Fed. Rep. 446; Sinclair vs. Maritime 
Passengers’ Assurance Co., 3 Ellis & Ellis, 478; Headic vs. 
Maryland Casualty Company, 146 Fed. Rep. 396; Western Com- 
mercial Travelers’ Association vs. Smith, 85 Fed. Rep. 401; 
Continental Casualty Company vs. Johnson, 10 Am. & Eng. An- 
notated Cases, 851. 

We do not believe that it can be seriously urged that freezing 
is a disease. ‘The controlling fact is that both sunstroke and 
freezing are produced by the forces of nature, sunstroke by ex- 
treme heat and freezing by extreme cold. If sunstroke is not 
due to accidental means, then neither is freezing. 


Possibly the earliest and most important case upon this point 
is that of Sinclair vs. Maritime Passengers’ Assurance Com- 
pany, 3 Ellis & Ellis, 478. In that case it appeared that one 
Sinclair had taken out a policy of insurance against personal in- 
jury by reason of any accident which might happen to him upon 
any ocean, sea, river or lake. While that policy was in force and 
while the insured was engaged at his ordinary occupation, doing 
ship duty, on one of the rivers in India, he suffered a sunstroke 
from the effects of which he died on the same day. The question 
then arose whether sunstroke was an accident, within the terms 
of the policy, or a disease. The policy did not contain the words 
“accidental means,” as does the policy in the case at bar, but the 
court said: “We may safely assume that in the term accident, 
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some violence, casualty or viz major” is necessarily involved. 
The court assumes that sunstroke is a disease, and proceed as 
follows :— 

“We cannot think disease produced by the action of a known 
cause can be considered as accidental. Thus disease or death 
engendered by exposure to heat, cold, damp, the vicissitudes of 
climate, or atmospheric influences, cannot, we think, properly be 
said to be accidental; unless, at all events, the exposure is itself 
brought about by circumstances which may give it the character 
of accident. Thus (by way of illustration) if, from the effects 
of ordinary exposure to the elements, such as is common in the 
course of navigation, a mariner should catch cold and die, such 
death would not be accidental; although if, being obliged by 
shipwreck or other disasters to quit the ship and take to the sea 
in an open boat, he remained exposed to wet and cold for some 
time, and death ensued therefrom, the death might properly be 
held to be the result of accident. It is true that, in one sense, 
disease or death through the direct-effort of a known natural 
cause, such as we have referred to, may be said to be accidental, 
inasmuch as it is uncertain beforehand whether the effect will 
ensue in any particular case. Exposed to the same malaria or 
infection, one man escapes, another succumbs. Yet diseases 
thus arising have always been considered, not as accidental, but 
as proceeding from natural causes. 


“In the present instance, the disease called sunstroke, al- 
though the name would at first seem to imply something of ex- 
ternal violence, is, so far as we are informed, an inflammatory 
disease of the brain, brought on by exposure to the too intense 
heat of the sun’s rays. It is a disease to which persons exposing 
themselves to the sun in a tropical climate are more or less lia- 
ble, just as persons exposed to the other natural causes to which 
we have referred are liable to disastrous consequences therefrom. 
The deceased in the discharge of his ordinary duties about his 
ship became thus affected and so died. 


“We think, for the reasons we have given, that his death must 
be considered as having arisen from a ‘natural cause,’ and not 
from ‘accident,’ within the meaning of this policy.” 


This case illustrates the difference contended for by counsel 
for appellant between a case where some previous accident gives 
rise to, or is the occasion of, the injury, and one where the injury 
itself is the only accident complained of. That is the distinguish- 
ing feature in the case of Northwestern Commercial Travelers’ 
Association vs. London Guarantee & Accident Company, 10 Man. 
Law Reports, 537. In that case the cause of the injury was the 
breaking down of the sleigh in which the insured was driving. 
As a result thereof, he was frozen, and the freezing was clearly 
by accidental means, the same as a sunstroke would have been 
in the Sinclair Case, if Sinclair had been shipwrecked and ex- 
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posed to hunger and the torrid heat in an open boat and suffered 
sunstroke in that manner. 

In 2 May on Insurance, Section 519, Note 1, the author criti- 
cises the Sinclair Case in that he claims there is a total miscon- 
ception of the nature of accident. He claims that it is upon the 
element of foresight that the distinction really rests. ‘“Acci- 
dental is opposed to foreseen or foreseeable by one of ordinary 
prudence and understanding under the circumstances.” Ac- 
cepting Mr. May’s criticism for the moment, it does not help the 
plaintiff in this case. It would hardly be seriously contended 
that any one of ordinary prudence and understanding would not 
know that if he remained too long in cold weather with insuffi- 
cient clothing, or with insufficient exercise, he would be liable 
to freeze some portion of his anatomy; and, while it may be 
true that an accident is an event which takes place without one’s 
foresight or expectation, it is not true that every unforeseen, un- 
designed and unexpected event is an accident within the ordinary 
and popular meaning of that term. Feder vs. Iowa S. T. M. A,, 
107 Iowa 538. 

The Sinclair Case is recognized as authority in England and 
followed as such in one of the earliest American cases on this 
subject. Dozier vs. Fidelity & Casualty Co., 46 Fed. Rep. 446. 

In that case the insurance was against injuries sustained 
through accidental means, the language used being identical with 
that used in the policy involved in this case. ‘The insured was 
killed by a sunstroke while engaged in his ordinary occupation 
as an architect. The court first discusses the question as to 
whether sunstroke is an accident or a disease and arrives at the 
conclusion that it is a disease. ‘the court then says :— 

“It may be an accident that a person is exposed to it (mean- 
ing heat), but the conditions under which the human system 
may be affected by it certainly belong to natural causes which 
may reasonably be anticipated, as they come not by chance. The 
term ‘accident’ as used in the policy is presumed to be employed 
in its ordinary popular sense, which means happening by chance, 
unexpectedly taking place, not according to the usual course of 
things.” 

The insured having suffered sunstroke while in the ordinary 
course of his employment, and the evidence not showing any- 
thing accidental in his exposure to the heat, he was not per- 
mitted to recover. 

The Sinclair and Dozier Cases are generally recognized as 
authority upon this subject by the text writers upon insurance. 
2 Bacon on Benefit Societies and Life Insurance, Section 487; 
Kerr on Insurance, page 384; 2 May on Insurance, Section 519; 
Biddle on Insurance, Section 807. 


In Western Commercial Travelers’ Assurance Company vs. 
Smith, 85 Fed. Rep. 401, a case in the Circuit Court of Appeals 
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in this circuit, Judge Sanborn, citing the Sinclair and Dozier 
cases, says: “If the death was caused by a disease without any 
bodily injury inflicted by external, violent and accidental means, 
as in the case of the malignant pustule, and as in the case of 
sunstroke, the association was free from liability by the express 
terms of the certificate.” 

In Continental Casualty Company vs. Johnson, 10 Am. & Eng. 
Annotated Cases, page 851 (74 Kan. 129), it appeared that the 
insured under an ordinary accident policy was overcome by heat 
and brought an action upon the theory that a sunstroke was an 
accident within the terms of the policy. The court held other- 
wise, and, in the course of the opinion, used this significant lan- 
guage: “A prostration resulting from heat emanating from a 
furnace may be as swift in its development and as startling in 
its effect as though it were occasioned by hot and humid 
weather. In stich case, there would be present some of the fea- 
tures of an accidental injury, but neither would justify a re- 
covery upon an ordinary accident policy.” 

In Feder vs. Iowa State Traveling Men’s Association, 107 
Towa 538, the court used this language: ‘While it may be true 
that an accident is an event which takes place without one’s 
foresight or expectation, and is undesigned, it is not true that 
every unforeseen, undesigned and unexpected event is an acci- 
dent, within the ordinary and popular meaning of that term. 
Thus a person might voluntarily and knowingly expose himself 
to a contagious disease or to excessive heat or cold, or to a sud- 
den change of temperature, or might adopt a strange diet or 
mode of living; and if death resulted, it would not be due to an 
accidental cause although wholly undesigned, unforeseen and un- 
expected.” 

There are doubtless cases holding sunstroke to be an accident 
within the terms of ordinary accident insurance policies, but un- 
less it is suffered as the result of exposure, caused by some prior 
accident, the weight of authority and reasoning is to the con- 
trary 

The plaintiff cannot recover in this case unless, as suggested 
above, there was something accidental in the nature, extent or 
duration of his exposure to the cold. 

[2] As a new trial must be ordered, it is unnecessary to dis- 
cuss the other assignments of error made by the appellant, yet, 
in view of that new trial, it may not be amiss to call attention to 
the fact that under a claim of having fully complied with all the 
terms of the policy, especially those requiring notice of accident, 
the insured cannot recover by proving a waiver of such notice. 
Hand vs. National Live Stock Insurance Company, 57 Minn. 519; 
2 Dunnell’s Digest, Section 4735. 
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SUPREME COURT OF CALIFORNIA. 


WILMARTH 


Us. 


PACIFIC MUT. LIFE INS. CO. or Catirornia. (Sac. 2070.)* 


1. INSURANCE—RISKS INSURED AGAINST—DEATH WHILE IN 
“PASSENGER ELEVATOR.” 

Under an accident insurance policy providing for double indemnity for 
any bodily injury sustained by insured while in a passenger elevator, 
the term “passenger elevator” did not refer to a definite type of ele- 
vator, but included any elevator ordinarily or customarily used for 
conveying passengers, though also used for conveying freight, and 
though not of any particular form, made in any particular way or 
with any particular kind of gates or safety contrivances. 

(For other cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. 
Dig. § 452.) 


2. CARRIERS—LIABILITY FOR INJURIES—OWNER OF ELE- 
VATORS. 

The liability of the owner of an elevator for injury to a passenger is 
analogous to that of a common carrier. 

(For other cases, see Carriers, Cent. Dig. §§ 1085-1092, 1098-1103, 1105, 
1106, 1109, 1117; Dec. Dig. § 280.) 


3. EVIDENCE—PAROL EVIDENCE—CONSTRUCTION OF CON- 
TRACE, 

In an action on an insurance policy providing for a double indemnity for 
injuries sustained while in a passenger elevator, evidence as to a 
conversation between insured and the person who secured the in- 
surance and delivered the policy relative to the meaning of the double 
indemnity clause was properly excluded, the words of the policy not 
being ambiguous, and it not appearing that such person had authority 
to amplify or extend the meaning of the language of the contract. 

(For other cases, see Evidence, Cent. Dig. § 2104; Dec. Dig. § 455.) 


4. EVIDENCE—PAROL EVIDENCE—CONSTRUCTION OF CON- 
TRACT. 

In an action on an insurance policy providing for double indemnity for 
injuries sustained while in a passenger elevator, evidence that among 
those engaged in the manufacture of elevators, the term “passenger 
elevator” had a definite meaning, and that the elevator in question, 
though used for the carriage of both passengers and freight, was not . 
a passenger elevator, was properly excluded, as those words used in 
a policy of insurance are to be construed in their ordinary and 
popular sense. 


(For other cases, see Evidence, Cent. Dig. § 2104; Dec. Dig. § 455.) 


5. APPEAL AND ERROR—HARMLESS ERROR—ADMISSION OF 
EVIDENCE. 


In an action on an insurance policy providing for double indemnity for 
* Decision rendered, Oct. 5, 1914. Rehearing denied, Nov. 4, 1914. 143 
Pac. Rep. 780. 
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injuries sustained in a passenger elevator, the admission of evidence 
that after the accident the elevator in question was used for carrying 
passengers was harmless, where it showed no different use subsequent 
to the accident than the use prior to the accident which had been 
established without contradiction. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 1060, 4153- 
4157, 4166; Dec. Dig. § 1050.) 


6. EVIDENCE — OPINION EVIDENCE — NONEXPERT WIT- 
NESSES. 

In an action on an insurance policy providing for double indemnity. for 
injuries sustained in a passenger elevator, witnesses who had oppor- 
tunities for observing the elevator in question and the frequency of 
its use were properly admitted to testify that it. was used for pas- 
sengers during a certain percentage of the trips, this being a sort of 
opinion evidence that nonexperts may give when they have oppor- 
tunity of observation, ordinary attention, and intelligence and veracity, 
and the fact that they took no accurate or systematic data with 
reference to the trips of the elevator going to the weight rather than 
to the admissibility of the testimony. 


(For other cases, see Evidence, Cent. Dig. §§ 2196-2219; Dec. Dig. § 474.) 


7, INSURANCE—RISKS INSURED AGAINST—DEATH WHILE 
IN PASSENGER ELEVATOR. 

Under an insurance policy providing for double indemnity for injuries 
sustained while “in” a passenger elevator, the insurer was liable for 
the double indemnity, where insured sustained injuries from which he 
died while alighting from a moving elevator. 


(For other cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. 
Dig. § 452.) 


8. INSURANCE—RISKS INSURED AGAINST—DEATH WHILE 
IN PASSENGER ELEVATOR. 

Under an insurance policy providing for double indemnity for injuries 
sustained while in a passenger elevator, where insured stepped or fell 
from a moving elevator and then fell down the elevator shaft, if the 
moving cause of the killing originated in the elevator, the insurer 
was liable even though de th was produced by the fall down the 
shaft, and hence an instruction that the double indemnity could not 
be recovered unless the injury was sustained while in a passenger 
elevator was properly modified by inserting after the word “injury” the 
phrase “or the proximate cause thereof.” 


(For other cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. Dig. 
§ 452.) 


9. TRIAL—INSTRUCTIONS—REFERENCE TO AUTHORSHIP OF 
INSTRUCTIONS. 


It was not error for the court to preface the instructions requested by each 
party with a statement as to the party that had requested such in- 
structions, as the jurors must have known that when adopted the 
instructions became those of the court without 1egard to authorship. 


(For other cases, see Trial, Cent. Dig. §§ 664-667; Dec. Dig. § 266.) 


Department 2. Appeal from Superior Court, Sacramento County; 
C. N. Post, Judge. 

Action by Glenna Wilmarth against the Pacific Mutual Life Insurance 
Company of California. From a judgment for plaintiff and an order 
denying a new trial, defendant appeals. Affirmed. 
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W. H. Davis, of Los Angeles, and A. M. Seymour and Archibald 
Yell, both of Sacramento, for. Appellant. 
Devlin & Devlin, of Sacramento, for Respondent. 


MELVIN, J. 

Defendant appeals from the judgment and from an order de- 
nying its motion for a new trial. 

The suit was upon a policy of accident insurance issued to 
Charles B. Wilmarth, husband of the plaintiff. Mr. Wilmarth 
was killed by a fall from an elevator, and the defendant ac- 
knowledged liability under the policy for the sum of $5,500, 
which was paid into court. The policy provided that the in- 
demnity therein specified should be doubled if the bodily injury 
should be sustained by the insured “while in a passenger elevator 
(excluding elevators in mines).” Judgment was given for the 
amount of double indemnity, and appellant’s principal objections 
thereto are based upon the alleged errors of the court in giving 
instructions relative to the meaning of the expression “passenger 
elevator.” 

The elevator in question was in the Studebaker Building in 
the city of Sacramento. ‘The building was five stories in height 
and was occupied by the Studebaker Company in the conduct of 
its business of selling automobiles, wagons, and other vehicles 
and farming implements. The record contains a photograph of 
the elevator, as well as a description of its dimensions. ‘The floor 
of the elevator was 9 feet 2 inches wide and 19 feet 6 inches 
long. The long sides were protected by substantial wire nettings, 
but the ends were open. At the entrances to the shaft on the 
floors of the building there were gates which moved in grooves 
in upright posts set at the corners of the shaft. These gates 
moved up and down and were balanced by weights attached to 
pulleys, much in the same manner that windows are commonly 
provided with counterweights. 

The accident which resulted in Mr. Wilmarth’s death occurred 
at a time when a salesman of the Studebaker Company, Mr. 
Halsey Smith, was in charge of the elevator. Mr. Shearer, an 
employee of a contractor who was doing some electrical work in 
the building, and Mr. Wilmarth, who was secretary of the asso- 
ciation giving the Citrus Fair, got into the elevator at the ground 
floor. Mr. Wilmarth took a position near the operator and gave 
him a cigar, and in response to an inquiry by the latter said that 
he wanted to get off at the third floor. No attempt was made to 
stop the elevator at the second floor, but Mr. Shearer stepped 
off there, the gate to the elevator shaft being raised. Mr. Wil- 
marth dashed past Smith as the elevator approached the second 
floor. The latter hearing a noise looked around and saw Mr. 
Wilmarth with his feet upon the floor of the building and the 
elevator just scraping his shoulders. Mr Shearer, who had stepped 
off the elevator at the second floor and had advanced 8 or Io feet, 
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heard an unusual noise and turning saw Mr. Wilmarth with his 
shoulders against the edge of the platform and his feet on the 
second floor. No part of his body was in the elevator. “I tried 
to catch him,” said Mr. Shearer in his testimony. “The elevator 
was off the floor about 2% or 3 feet, and he just tipped right 
back and went down the shaft and his feet dragged over. The 
elevator was going up all the time.” The distance from the 
second floor of the building to the bottom of the raised gate was 
6’ feet. 

The evidence shows that the elevator had long been used for 
conveying both freight and passengers. It had a guaranteed 
capacity for 8,000 pounds which had probably been exceeded on 
at least one occasion. The Studebaker Company maintained an 
electric garage on the second floor, and eight or nine electric 
automobiles were daily taken up and down in the elevator. The 
third floor was not occupied by merchandise, but was being re- 
served for a Citrus Fair, which was to be given, and which was 
given, at a time commencing two days after the accident. About 
a week previous to Mr. Wilmarth’s death a ball had been given 
on the floor assigned to the Citrus Fair by the management of that 
enterprise. ‘The elevator was used in conveying the guests who 
attended the ball in large numbers. On that occasion the man- 
ager of the Studebaker Company put an extra man on the ele- 
vator to attend to opening and closing the gates and to prevent 
overcrowding. During the progress of the fair gates were placed 
inside the elevator, and ingress and egress were permitted only 
through one of these gates. The elevator was commonly used 
by the employees of the Studebaker Company in passing between 
the various floors of the building and in conveying customers. 
It was also used in moving all of the automobiles and other mer- 
chandise belonging to the corporation. 

[1] Appellant’s first point of attack is upon the following in- 
structions given by the court :— 

“The court instructs the jury in this case that a passenger ele- 
vator, within the meaning of the terms of the policy of the 
insured, is one in which passengers are ordinarily carried. If 
you find from the evidence that the elevator referred to in the 
evidence was one in which passengers were, on and prior to Feb- 
ruary 11, 1911, carried up and down at various times, it was a 
passenger elevator within the meaning of the policy, at the time 
of the injuries received by Wilmarth, although it may have been 
used for purposes of carrying freight. 


“The court instructs you that a passenger elevator need not be 
of any particular form, or made in any particular way, of with any 
particular contrivance or device. It does not mean that it must be 
used exclusively for the carriage of passengers. If it is custom- 
arily used for the carriage of passengers, this is sufficient to con- 
stitute it a passenger elevator within the meaning of the policy. 
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If the jury believe that a large number of persons have been 
carried at various times in this elevator, as passengers, and has 
be used daily for the carriage of persons, it then is a passenger 
elevator. 

“The court instructs the jury that a passenger elevator need 
not be of any particular form or size or have any particular kind 
of gate or safety contrivance. If an elevator is customarily used 
for the purposes of carrying human beings as passengers from 
one floor of a building to another floor in the same building, it is 
to be considered a passenger elevator.” 

The court refused the following proposed instructions of the 
defendant :— 

“T instruct you that if said elevator was designed and con- 
structed for the carriage of freight and was prior to and up to 
the time of the injury to the insured used for the carriage of 
freight, then said elevator is not a passenger elevator within the 
terms of the policy of insurance issued by the defendant to said 
insured. 

“T instruct you that an elevator designed and constructed for 
the purpose of carrying freight and used in the carriage of freight, 
although the same may at times be used for the carriage of 
passengers, is not a passenger elevator within the meaning of the 
policy of insurance referred to in the pleadings and evidence in 
this case.” 

Appellant contends that the purpose which the insurer had in 
mind was to offer double indemnity for accidents suffered in 
elevators devoted to the carriage of passengers exclusively, be- 
cause such elevators are commonly more carefully safeguarded 
than those used for the moving of freight, and that the chances 
of accidents from their operation are very slight. The answer 
to this position of appellant is that if the insurer had intended 
such a limitation upon the term “passenger elevator” it would 
1ave been very easy to express the exact meaning desired. But, 
counsel for defendant assert there is a complete analogy between 
the terms “freight car” and “passenger car” and the expressions 
“freight elevator” and “passenger elevator,” and the ordinary 
man when he uses the term “freight car” or “passenger car” 
immediately pictures in his mind a type of construction. So also 
(they argue), the terms “freight elevator” and “passenger ele- 
vator” convey definite pictures of types of elevators. ‘There are 
two objections to this argument. One is that types of elevators 
are not crystallized in the mind like types of cars, and the other 
is that the only reason for associating the terms “freight car” and 
“passenger car” with definite forms of construction is that custom- 
arily the types named are devoted to the one or the other purpose 
of carrying merchandise or persons so that after all it is the 
customary use of the car which gives each term definite outline 
in the mind. While there are many elevators devoted exclusively 

Vol. XLV.—6 
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to the carriage of passengers and many to the moving of mer- 
chandise only, there are very many used for both purposes. For 
illustration: In the building in which this opinion is being pre- 
pared there are three elevators. ‘Two of them are used for the 
carrying of people only. The third, which is very large, conveys 
merchandise and heavy articles of various kinds, but it is often 
used to carry passengers and is constructed with all of the same 
sort of safety appliances as those which are in use upon the other 
elevators. The only apparent difference between them is that 
one is larger and stronger than the other. Most of us are familiar 
with the “two-story” type of elevator, formerly much in vogue 
in rural hotels, having a compartment for passengers and be- 
neath it one for carrying trunks. The analogy between elevators 
and cars therefore is not complete. But even if we were to accept 
an analogy between elevators and trains, such an elevator as we 
are here discussing would be quite similar to a “mixed train” 
which is recognized as a “passenger train.” Chicago Great 
Western Ry. Co. vs. St. Paul Union Depot Co., 68 Minn. 224, 71 
N. W. 23. 


[2] In determining the liability of the owner of an elevator for 
injury to a passenger this court has long been committed to the 
doctrine that the responsibility is analogous to that of a common 
carrier. ‘Treadwell vs. Whittier, 80 Cal. 576. At page 585, 22 
Pac. 266, at page 269 (5 L. R. A. 498, 13 Am. St, Rep. 175), 
the report of the opinion in that case contains the following 
language :— 

“The defendants used their elevator in lifting persons vertically 
to the height of 40 feet. That they were carriers of passengers, 
and should be treated as such, we have no doubt. The same re- 
sponsibilities as to care and diligénce rested on them as on the 
carriers of passengers by stagecoach or railway.” 

In that case, as in this, the elevator was used for moving mer- 
chandise and for transporting customers from floor to floor of 
the building. In Berliner vs. Travelers’ Ins. Co., 121 Cal. 459, 
53 Pac. 919, 41 L. R. A. 467, 66 Am. St. Rep. 49, the court was 
discussing a policy of insurance which promised double indemnity 
if the injuries should be received while the person insured should 
be “riding as a passenger in any passenger conveyance using 
steam.” He was killed while riding, by invitation of the super- 
intendent, on the engine of a passenger train. It was contended 
that the engine was not a conveyance provided for the transpor- 
tation of passengers. After citing the well recognized rule that 
policies of insurance are to be liberally construed in favor of the 
assured, the court held that the locomotive was a part of the 
“conveyance” provided for the transportation of passengers. The 
court said, among other things :— 


“If it had been intended to restrict the insured to any par- 
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ticular part of the conveyance, apt words to express such inten- 
tion could have been readily found and used.” 

Speaking of the meaning of the word “passenger” as em- 
ployed in that policy and applying to Mr. Berliner, the court 
further said :— 

“Though upon the engine, he was a passenger. That he did 
not lose his character as a passenger by going upon the engine at 
the request of an officer of the road, see Lake Shore, etc., R. R. 
Co. vs. Brown, 123 Ill. 186, 14 N. E. 197, 5 Am. St. Rep. 510; 
McGee vs. Missouri Pac. Ry. Co., 92 Mo. 208, 4 S. W. 739, 
1 Am. St. Rep. 706; Nashville, etc., R. R. Co. vs. Erwin, 3 Am. 
& Eng. R. R. Cas. 465. ‘These were cases that involved the lia- 
bility of the railroad company for injury to its passengers while 
rightfully upon the engine, and were not cases of accident in- 
surance; but the word ‘passenger’ as here used is evidently in- 
tended to designate the character or relation the insured sustained 
to the proprietor of the conveyance, and are therefore in point.” 

If the word “passenger” in a policy as applied to the individual 
must be measured by the relation of the carrier to the person 
injured, must not the word when used adjectively and applied to 
the conveyance or vehicle be similarly construed? We see no 
escape from such a conclusion. 

In Travelers’ Ins. Co. vs. Austin, 116 Ga. 264, 42 S. E. 522, 
59 L. R. A. 107, 94 Am. St. Rep. 125, the policy under review 
was one in which the beneficiary was guaranteed double indemnity 
if the insured were injured “while riding as a passenger and being 
actually in or upon a railway passenger car.” Mr. Austin, who 
was a paymaster of the railroad company, was killed while travel- 
ing in his “pay car.” It was held that he was not in contemplation 
of the contract a “passenger” and that his car, although it was 
capable of being used as a vehicle for the transportation of pas- 
sengers and had formerly been so used, was not a “passenger 
car” within the meaning of the words of the policy. Special stress 
was laid in that case upon the fact that the assured was an em- 
ployee, and the court reviewed and carefully differentiated the 
facts from those of the Berliner Case, saying :— 

“That case, however, cannot properly be compared to the one 
now under consideration, because the relationship of the insured 
to the railroad company in the two cases was widely different.” 


The authority is directly in point on the theory of respondent 
that the use to which a vehicle is put is the criterion. 

In AXtna Life Ins. Co. vs. Frierson, 114 Fed. 66, 51 C. C. A. 
434, Mr. Justice Lurton, then a circuit judge, was examining a 
case involving a provision exactly similar to the one in the policy 
in the Berliner Case. Frierson had met his death while on a 
steamer in which he and his companions were being taken up an 
Alaskan river. One man on the boat was a passenger who had 
paid his fare. Others of the party were navigating the steamer, 
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and all except the passenger named above were to pay for their 
food and transportation with one-half of their earnings during 
the first two years in Alaska. It was held that Frierson was a 
passenger on a passenger conveyance and the learned judge 
said :— 

“That the Jessie was not ‘a public conveyance in the usual lines 
of travel as a common carrier of passengers’ may be true. But, 
if the insurance company intended to limit the benefits of its 
contract to passengers who travel ‘in conveyances operated in the 
usual lines of travel as common carriers,’ it should have so stipu- 
lated. This it did not do.” 


Under the authorities above cited we are satisfied that the in- 
structions given by the court were correct, and that those refused 
were properly rejected. 

Appellant has cited numerous cases to the effect that one who 
rides in a freight elevator is not entitled to demand the same 
appliances for safety as are requisite to a passenger elevator, 
and that such a person assumes the greater risk incurred by in- 
trusting himself to the less carefully safeguarded elevator, just 
as one who accepts carriage on a freight train does so at the 
peril of incurring the dangers incident to that mode of travel, but 
absent from transportation on a passenger train. Such is the 
doctrine of Kappes vs. Brown Shoe Co., 116°Mo. App. 154, 90 
S. W. 1158, cited by appellant. That was a case in which the 
elevator had been used for freight and for carrying employees 
of the defendant. ‘The shaft was protected by gates similar to 
the ones in the Studebaker Building. At closing time a number of 
workmen on the sixth floor crowded against the gate and the 
operator of the elevator refused to open it, proceeding on his way 
to the seventh floor. Some of the people in the front of the crowd 
raised the door and were pushed into the shaft by the pressure 
of their fellow workmen behind them. It was held that the gate 
was properly constructed, and that the negligence of the persons 
who raised it contributed to the accident. There was no question 
of injury to a passenger, and the case is only valuable as holding 
that an elevator not used exclusively for passengers, but mainly 
for freight, need not have the same safety devices as one dedicated 
exclusively to the carrying of passengers. So in Hall vs. Mur- 
dock, 114 Mich. 233, 72 N. W. 150, the rule announced was that 
when a man is invited to ride upon a freight elevator—that is 

“one designed for freight alone’—he must be held to know that 
it is not equipped with the same regard to safety as a passenger 
elevator. Sievers vs. Peters Box & Lumber Co., 151 Ind. 642, 
50 N. E. 877, 52 N. E. 399, dealt with an accident in which the 
person injured, who was in the employ of the defendant, rode 
on a freight elevator on the first day of its operation by invitation 
of a fellow servant, but without the knowledge or consent of the 
employer. The case involved no determination with reference 
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to an elevator held out by its owner to the use of passengers. 
Hoehmann vs. Moss Engraving Co., 4 Misc. Rep. 160, 23 N. Y. 
Supp. 787, also involved the ‘riding of a servant in a freight ele- 
vator without consent of his employer. Steele vs. Southern 
Railway, 55 S. C. 389, 33 S. E. 509, 74 Am. St. Rep. 756; Chicago 
& Alton R. R. Co. vs. Arnol, 144 Ill. 261, 33 N. E. 204, 19 L. R. 
A. 313; Louisville & Nashville R. R. Co. vs. Bisch, 120 Ind. 
549, 22 N. E. 662; McGee vs. Missouri Pacific Ry. Co., 92 
Mo. 209, 4 5. W. 739, 1 Am. St. Rep. 706, cited by appellant, are 
all “freight train” cases announcing the well known doctrine 
that where a passenger is received by a company on its freight 
train the same degree of care is due him that the road owes to 
its passengers on its regular trains, except that in going on a 
freight train he acquiesces in the usual incidents and conduct of 
a freight train managed by competent and prudent men. Not 
one of these cited cases detracts from the doctrine that a pas- 
senger elevator is one in which passengers are ordinarily carried. 

13] Mr. Peck, who secured the insurance for Mr. Wilmarth 
and delivered the policy to him, was interrogated with reference 
to a conversation held with the assured in which the meaning of 
the double indemnity clause was discussed. Objections to these 
questions were sustained upon the ground that defendant was 
seeking to vary the terms of a written contract by parol. ‘These 
rulings are attacked upon the ground that it was permissible to 
show the peculiar and special sense in which the parties to the 
contract understood its terms of doubtful meaning. In this be- 
half Wigmore on Evidence is cited (sections 2465 and 2461). 
We have no dissent to offer to the doctrines there laid down, but 
they do not apply to the rulings which we are now considering for 
the reascns (1) that the words of the agreement are not am- 
biguous, and (2) it was not shown that the witness had authority 
to amplify or explain the meaning of any words in the contract 
to which he was not a party. 

[4] Mr. Van Emon, a veteran manufacturer of elevators, was 
asked a number of questions for the purpose of establishing the 
facts that the term “passenger elevator” had attained a definite 
meaning generally, and that the elevator used by the Studebaker 
Company was not a “passenger elevator.” ‘The objections to such 
questions were properly sustained. ‘The contract was not one 
requiring expert testimony for its interpretation. Whatever the 
terms “passenger elevator” and “freight elevator” may mean 
technically to those engaged in the manufacture of lifts, these 
expressions in a policy of insurance are to be construed in their 
ordinary and popular sense. 

[5] Over the objection of defendant plaintiff was permitted to 
introduce evidence to the effect that after the accident the elevator 
was used for carrying passengers. In any view of the evidence 
defendant was not harmed by the rulings as the evidence es- 
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tablished, without contradiction, the manner in which and the 
purposes for which the elevator had been used prior to the acci- 
dent, and the subsequent use was not different. 


[6] Witnesses Richards and Smith were allowed to testify 
that the elevator was used for passengers during a certain per- 
centage of their trips. Both were employees of the Studebaker 
Company who had opportunities for observing the elevator and 
the frequency of its use. This was the sort of opinion evidence 
that persons not experts may give, when they have “opportunity 
of observation, ordinary attention, and intelligence and veracity.” 
Lewis, Authority on Matter of Opinion, c. 2, § 5. The objection 
that they had taken no accurate or systematic data with reference 
to the trips of the elevator went rather to the weight than to the 
admissibility of their testimony. 


[7] Defendant moved for a nonsuit for alleged insufficiency of 
the evidence. The first ground of the motion was that the ele- 
vator was not a passenger elevator. ‘This ground has been suffi- 
ciently discussed and determined adversely to appellant’s con- 
tention. ‘The second ground is that the injury sustained by de- 
cedent was not received while he was in an elevator. It is the 
theory of defendant that riding in an elevator is accompanied by 
very slight risk, while jumping on or from a moving elevator is 
decidedly dangerous, and that in promising double indemnity for 
injuries received in passenger elevators the insurer was purposely 
limiting the locus of the accident. 

Three cases are cited in support of appellant’s position. These 
are Anable vs. Fidelity & Casualty Co., 73 N. J. Law, 320, 63 Atl. 
g2, A‘tna Life Ins. Co. vs. Vandecar, 86 Fed. 283, 30 C. C. A. 48, 
and Van Bokkelen vs. ‘Travelers’ Ins. Co., 34 App. Div. 399, 54 
N. Y. Supp. 307. 

In the first case cited the facts were in brief these: The con- 
tract of insurance provided double indemnity for injury received 
while riding as a passenger “in or on a public conveyance pro- 
pelled by steam.” ‘The assured left a train on which he was a 
passenger and went to a news stand while the train was stationary. 
The train started on time and the assured ran across the plat- 
form and attempted to get on board the moving train, with the 
result that he was thrown under the wheels and killed. It was 
held that he was not in or on the car at the time of the accident, 
and that the insurance company was not required to pay double 
indemnity. 

The clause of indemnity considered in A*tna Life Ins. Co. vs. 
Vandecar, supra, was the same as that before the court in the 
Anable Case. The assured testified that while standing on the 
platform as the train approached a station he had his valise in 
one hand and his other hand was in his overcoat pocket. A 
sudden lurch of the train threw a fellow passenger against him 
and he was precipitated to the ground. It was held that while 
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riding on the platform the assured was not a passenger in a 
passenger conveyance using steam. It will be seen at once that 
this case is in absolute conflict with Californian authority. 
Berliner vs. Travelers’ Ins. Co., supra. Judge Thayer wrote a 
powerful dissenting opinion, in which he said among other 
things :— 

“The defendant company intended to offer travelers special 
inducements to become insured against the risk of injury incurred 
while traveling, by promising them a double indemnity for that 
class of injuries, and a technical construction ought not to be 
placed on the policy to shield it from liability for a loss that is 
fairly within the terms of its contract. It must be borne in mind 
that the rule is to construe an insurance policy most strongly 
against the company, because such contracts are invariably drawn 
by the insurer, and reasonable doubts arising from the language 
which it has employed should be resolved against it. It cannot be 
said that the use of the word ‘in’ in the policy in suit so clearly 
evidences an intention to pay a double indemnity only in those 
cases where the insured is injured while traveling on the inside 
of a railway or street car as to put the case at bar beyond the 
reach of that rule of construction. In my judgment, the rule 
in question should, in itself, have led to a different interpretation 
of the clause relating to double indemnity than the one which 
has been adopted by the majority of the court.” 

‘This is quite in accord with the decisions in California, and we 
cannot consider the majority opinion as expressing the rule for 
us to follow. 

The identical clause which was before the court in the other 
two cases came up for interpretation in the Van Bokkelen Case 
and the court gave strict interpretation to the language, holding 
that one injured by falling from an open platform of a car was 
not within the terms of the agreement for double indemnity. We 
are of the opinion, however, that even conceding the injuries to 
have followed Mr. Wilmarth’s act of leaving the elevator, the 
language of the policy is broad enough to cover such a case. It 
has been held by the Supreme Court of Georgia that the assured 
is entitled to recover the augmented indemnity, although he was 
injured in attempting to alight from a moving car. King vs. 
Travelers’ Ins. Co., 1o1 Ga. 64, 28 S. E. 661, 65 Am. St. Rep. 288. 

“Actually traveling in a public conveyance” were the words 
construed in ‘Tooley vs. Assurance Co., Fed. Cas. No. 14,008. The 
assured was hurt while trying to get on board of the moving train 
which he had left temporarily at the station while it wa> at a 
standstill. 

A man is “traveling by public conveyance” who attem,'t 
board a moving omnibus. Champlin vs. Railway P. | 
6 Lans. (N. Y.) 71. The same language was held to - 
person who was making a journey by connecting stea 
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railway lines and fell upon a slippery sidewalk while walking from 
the steamboat landing to the railway station. Northrup vs. Rail- 
way, etc., Assurance Co., 43 N. Y. 516, 3 Am. Rep. 724. 

Theobold vs. Assurance Co., 10 Exch. 45, was a case in which 
the policy referred to a “railway accident” which might be suf- 
fered by the assured while traveling “in any class of carriage.” 
The ‘assured was injured after the train reached its destination. 
He slipped on the step while descending from the carriage to the 
platform. He recovered damages. “A person may be said to be 
traveling in a public conveyance until he has alighted therefrom 
and completely disconnected himself therefrom and landed.” May 
on Insurance, § 524. 

In Depue vs. ‘l'ravelers’ Ins. Co. (C. C.) 166 Fed. 183, the de- 
cisions were reviewed and the court expressed the opinion that 
they could not be fully reconciled. 

“The disposition of the courts to construe accident policies 
against the companies remains, even where the clause under con- 
sideration provides for double indemnity. But in that event it 
is ordinarily presumed that the parties had a special risk in view, 
and the construction will endeavor to carry out their intention. 
If the language, however, is fairly capable of a construction favor- 
able to the insured, this will be given, although the clause pro- 
vides for double indemnity. Thus, in Preferred Accident Ins. 
Co. vs. Muir, 126 Fed. 926, 61 C. C. A. 456, a case decided in 
this circuit, the insured was fatally injured by being thrown from 
the platform of a rapidly moving car, but it was held by the Court 
of Appeals that double indemnity could be recovered under a 
clause providing therefor if the insured should be injured while 
riding as a passenger in ‘or on’ a public conveyance, the ground 
for the decision being that the court was not at liberty to say 
that, when the stipulation reads in-‘or on’ a public conveyance, 
this means inside a railroad car. On the whole, therefore, it 
seems to me that, since the question of double indemnity is not 
presented by the present controversy, I am at liberty to adopt 
what appears to be a reasonable construction of the language used 
by the policy in suit, and to hold that a flexible and not a rigid 
meaning should be attached to the words, ‘while in a passenger 
elevator.’ ”’ 

We fully agree with this interpretation which is in accord with 
the weight of authority. 

[8] Appellant complains of the court’s modifications of cer- 
tain instructions. ‘The purport of these instructions was that the 
plaintiff could not recover a double amount of insurance unless 
the bodily injury which resulted in Mr. Wilmarth’s death “was 
sustained by him while in a passenger elevator.” ‘The court in 
each instance inserted the words “or the proximate cause thereof” 
after the word “injury.” ‘This was proper. If the moving cause 
of the killing of Mr. Wilmarth originated in the elevator, that 
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was sufficient even though death was produced by the fall to the 
basement. In such cases the courts look to the proximate cause 
of the injury. Travelers’ Ins. Co. vs. Murray, 16 Colo. 296, 26 
Pac. 774, 25 Am. St. Rep. 267. 


The court prefaced each group oil instructions by saying: 
“The following are the plaintiff's requested instructions,” or, 
“The following * * * are given you as instructions requested 
by the defendant.” The revealing of the sources of the instruc- 
tions is assigned as error. We see no reason (and no authority 
is given) why the court may not thus indicate the authorship of 
any given instructions. The jurors must have known that when 
adopted the instructions became those of the court without re- 
gard to authorship. Therefore there was no error committed. 


Judgment and order affirmed. 
We concur: Henshaw, J.; Lorigan, J. 


COURT OF APPEALS OF KENTUCKY. 


INTERSTATE BUSINESS MEN’S ACCIDENT ASS’N 
vs. 
FORD.* 


1 INSURANCE—ACCIDENT INSURANCE—S UICIDE—EVI- 
DENCE. 

In an action on an accident policy insuring against death by external, 
violent, and accidental means, in which it was shown that insured 
was found dead in the river with bruises on his person, the evidence 
held sufficient, as against a contention that insured committed suicide, 
to support a verdict for plaintiff. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


2. INSURANCE—ACCIDENT INSURANCE —S UICIDE— PRE- 
SUMPTIONS. 

In an action on an accident policy, in which there is no direct evidence 
of how insured, found dead in a river, met his death, the law will 
not presume suicide. 

(For other cases, see Insurance, Cent. Dig. §$ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


3. INSURANCE—ACCIDENT INSURANCE—“EXTERNAL, VIO- 
LENT, AND ACCIDENTAL MEANS.” 


An insured who is killed by robbers meets death by “external, violent, 


* Decision rendered Novy. 19, 1914. 170 S. W. ime Sed. 
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and accidental means,” within the meaning of that phrase, as used 
in an accident policy. 
(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 
(For other definitions, see Words and Phrases, First and Second Series, 
External, Violent and Accidental Means.) 


4. ACTION—APPEAL AND ERROR—FORM OF ACTION—PER- 
SONAL JUDGMENT AT LAW—ERROR AFFECTING SUB- 
STANTIAL RIGHTS OF PARTY. 


Under an insurance policy giving the beneficiary one assessment on each 
member in good standing, not to exceed the sum stated in the policy, 
a contention that no action at law could be had on the policy, and 
that the motion to transfer the case to equity was improperly de- 
nied, was of no avail, where insurer denied all liability, and neither 
pleaded nor proved that it was willing to make an assessment, since 
its denial of liability was a refusal to make an assessment justifying 
a personal judgment against it, and, even if an equitable action, the 
substantial rights of the party were not affected, under Civ. Code 
Prac. § 134. 


(For other cases, see Action, Cent. Dig. §§ 311-319; Dec. Dig. § 37; Ap- 
peal and Error, Cent. Dig. §§ 4032, 4066, 4075, 4098, 4101, 4454, 4540- 
4545; Dec. Dig. § 1170.) 


Appeal from Circuit Court, Franklin County. 

Action by Edith M. Ford against the Interstate Business Men’s Ac- 
cident Association, on an accident policy. From a judgment for plaintiff, 
defendant appeals. Affirmed. 


J. C. W. Beckham, of Frankfort. Dallam, Farnsley & Means, of 
Louisville, and R. M. Haines, of Des Moines, Iowa, for Appellant. 
Scott & Hamilton, of Frankfort, for Appellee. 


Hopgson, C. J. 


The Interstate Business Men’s Accident Association issued to 
Gale Ford a policy insuring him in the sum of $5,000 against 
death resulting from bodily injufies effected solely by external, 
violent, and accidental means. This action was brought by his 
widow, Edith M. Ford, the beneficiary in the policy, to recover 
upon it. The defendant denied that Gale Ford came to his death 
by reason of bodily injuries effected solely by external, violent, 
and accidental means. On the trial of the case before a jury, 
these facts appeared :— 

[1] Gale Ford resided at Dixon Springs, Tenn. He was the 
cashier of a bank there. He owed the bank $6,000, and had 
permitted one Beasley to overdraw his account $3,900. The bank 
was in straitened condition, and Ford wanted $7,500 to pay into 
the bank to keep it going, and was planning to go to Louisville 
to get the money. He told a lady who lived there what he wanted, 
and she offered to lend him the money, but he said he would 
rather get it from his friends in Louisville. He left Dixon 
Springs for Louisville, saying he was going there to get the 
money. He reached the Old Inn Louisville about two o’clock in 
the morning of August 28th. He knew the hotel people well, and 
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when he got there gave his watch to the night clerk, telling him 
he had broken it, and asked him to have it repaired for him. He 
was assigned to a room, and came down the next day, and, after 
some talking with the day clerk of the hotel, telephoned to the 
residence of R. H. Alexander, who was one of the friends from 
whom he expected to get the money. Mrs. Alexander told him 
that her husband was not at home, but was up the Kentucky river, 
and would be back on the boat that afternoon. He told Mrs. 
Alexander that he would meet the boat and see Mr. Alexander. 
He was apparently in perfect health and in good spirits, laughing 
and talking as he usually did. He left the hotel about two o’clock, 
leaving his baggage in his room, and, so far as the evidence shows, 
was never afterwards seen alive. 

Mr. Alexander did not come home on the boat, but took the 
train at Worthville, and came in on it. On August 31st Ford’s 
body was found in the Ohio river in about two inches of water, 
near Goose Island, by two fishermen. A lot of papers, a scarf 
pin, some cuff buttons, and shirt buttons were found on his per- 
son. About two feet of water had been over that part of the river 
two or three days before. ‘The fishermen had been within 50 
feet of where the body was found, the day before, and saw noth- 
ing of it. There was a cut about two inches long on the top of 
his head, extending down over the right eye. One cuff of his 
shirt was partly torn off; there were several bruises on the head 
which were such as could not have been received in striking the 
rocks while in the river; the shirt collar was open; the remaining 
cuff was open, with the button hanging on one side; and his 
clothing was badly mussed. 

The Kentucky river boat was late in getting in on the evening of 
August 28th. It landed at the wharf at the foot of Third street. 
The entrance of the canal is at Sixth street. The dam extends 
across the river from the mouth of the canal. The bridge is at 
Fourteenth street. The body was found below the bridge, and 
near the Indiana shore. ‘The circumstances indicated that he 
could not have fallen in the river above the dam, and, if he had 
fallen off the bridge, he would have been carried further down 
the river. 

On these facts the jury found for the plaintiff; the court en- 
tered judgment on the verdict; and, the defendant’s motion for 
new trial having been overruled, it appeals. 


[2, 3] The defendant insists that the proof points as strongly 
to a death by suicide as to bodily injuries effected solely by ex- 
ternal, violent, and accidental means, and that it is not liable, 
under the policy, for death by suicide; but we cannot concur in 
this. Ford, when last seen, was in perfect health, was in good 
spirits, laughing and talking as usual. While he was financially 
embarrassed, he owned, among other things, a farm worth 
$15,000, and had declined the offer of his friend at Dixon Springs 
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to lend him the money he needed, saying that he would prefer to 
get it from his friends in Louisville. All his actions in Louisville 
were consistent with this declaration, indicating no doubt on his 
part of getting the money there. He left the hotel to meet Alex- 
ander at the boat, and expected to get the money from Alexander, 
Alexander did not come on the boat. ‘The boat was late, and 
what happened to Ford no one can tell; but the law does not 
presume suicide, and neither the circumstances nor the condition 
of his body, when found, indicate that he intentionally killed him- 
self. He may have received a fall in some way, and thus received 
the injuries shown upon his person, or it may be that he was 
knocked down and robbed and his body put into the water near 
Goose Island by his murderers. No pocketbook seems to have 
been found on his person, but only a few papers which a thief 
would not care to take. His watch was at the jeweler’s, and had 
not been returned to him. 

In Hutcheraft’s Executor vs. Insurance Co., 87 Ky. 300, 8 S. 
W. 570, 10 Ky. Law Rep. 260, 12 Am. St. Rep. 484, Hutchcraft 
was assassinated, and it was there held, as the assassination was 
as to him an unforeseen event, his death was through external, 
violent, and accidental means. ‘The same ruling was made in 
Campbell vs. Fidelity & Casualty Co., 109 Ky. 661, 60 S. W. 492, 
22 Ky. Law Rep. 1295, where Campbell was shot by another. ‘To 
same effect is Attna Life Insurance Co. vs. Rustin, 151 Ky. 103, 
151 S. W. 366. 

[4] By the terms of the contract the beneficiary was to receive 
the proceeds of one assessment of $2 on each member in good 
standing, not to exceed the sum of $5,000. It is insisted that an 
action at law cannot be maintained on the contract, and that the 
plaintiff's remedy was in equity to compel the making of an assess- 
ment. ‘The defendant moved the court to transfer the action to 
equity. ‘This the court refused to do, and of this the defendant 
complains. The defendant is an Iowa corporation. It denied all 
liability, and it neither pleaded nor proved that it was willing to 
make an assessment or that the proceeds of an assessment would 
not be as much as $5,000. It was its duty to make an assessment 
to pay the claim, if just. Its denial of all liability was a refusal 
to make an assessment. ‘The refusal of the corporation to make 
an assessment, nothing more appearing, warranted the personal 
judgment against it. ‘The real issue between the partigs has been 
fairly tried. ‘This objection is without merit. By section 134 of 
the Code no judgment may be reversed for any error not affecting 
the substantial rights of the party complaining. 

Judgment affirmed. 





A.& H.} Matthews vs. Travelers’ Ins. Co. 


SUPREME COURT OF OREGON. 


MATTHEWS 
US. 


TRAVELERS’ INS. CO.* 


1. INSURANCE—WAIVER OF FORFEITURE—ACCEPTANCE OF 
PREMIUM. 

In an action on an accident policy, the acceptance by the agent of the in- 
surer of an overdue premium after an accident to insured, but without 
knowledge of the accident, cannot be considered. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


2. INSURANCE—WAIVER OF FORFEITURE—ACCEPTANCE OF 
PREMIUM. 

The holder of an accident policy is chargeable with notice of a provision 
therein that the payment of a past-due premium only creates a liability 
for accidents occurring after the payment. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 

3. INSURANCE—FORFEITURE—NONPAYMENT OF PREMIUM. 

That an insurance agent, after insured had stated that he would not drop 
it if he could help it, said, “We will carry it for you for awhile,” 
without surrendering the renewal receipt to the insured, does not 
constitute a renewal of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 915, 1034; Dec. Dig. § 358.) 


4. INSURANCE—WAIVER OF FORFEITURE—RETENTION OF 
PREMIUM. 

Where an accident policy provides that the pz 1yment of a past-due premium 
reinstates the policy as to injuries occurring after the payment, and 
insured, after making a payment after receiving an injury, informs 
the agent that he wishes to keep up the insurance, the insurer is not 
bound to return the premium, though it refuses to indemnify insured 
for the accident already sustained. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


Department 2. Appeal from Circuit Court, Multnomah County; Henry 
E. McGinn, Judge. 

Action by Edward L. Matthews against the Travelers’ Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Reversed, and 
nonsuit granted. 


This is an action by Matthews upon an aceident policy of insurance. 
The question involved is whether or not the policy was renewed. Plain- 
tiff suffered an accident by the loss of an eye between December 22d and 
March 22d. He had obtained an accident policy on June 22d for three 
months, and renewed it on September 22d for an additional three months. 


* Decision rendered, Oct. 20, 1914. 144 Pac. Rep. 85. 
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About December 22d the policy was not renewed, but he contends that the 
agent, Kavanaugh, agreed that the company would carry the risk and keep 
the policy alive for thirty days until he could renew it. The case was 
tried before a jury, and from a judgment rendered upon the verdict found 
therein, the defendant appeals. 


C. A. Hart, of Portland (Carey & Kerr, of Portland, on the brief), 
for Appellant. 

N. R. Jacobson, of Portland (W. A. Carter, of Portland, on the brief), 
for Kespondent. 


EAKIN, J. (after stating the facts as above). 


[1] There was proof offered tending to show the payment of 
the premium on the policy the same day, but subsequent to the 
happening of the accident by which plaintiff suffered his injury. 
There is an insuperable obstacle to the court’s giving any effect 
to the fact that the premium was paid after the accident. At the 
time of the payment of the premium—namely, February 13, 1913 
—the agent, Kavanaugh, delivered the renewal receipt to the 
plaintiff, but plaintiff did not communicate to the agent the fact 
of the injury. He simply phoned the agent to know whether or 
not the policy was still in force and, being informed that it was, 
he sent the money down and obtained the renewal receipt. In 
the first place we consider this was obtained through fraud and 
deceit; that the plaintiff deliberately kept from the knowledge of 
defendant’s agent the fact of the accident; and that the money 
was received by defendant’s agent on the assumption that no 
accident had happened. Common honesty and fair dealing 
would have dictated to plaintiff that he should have notified the 
defendant of the accident when the money was sent to the agent, 
or when he called him up on the phone; and the fact that the 
payment of the premium was received by the agent after the ac- 
cident and without knowledge thereof cannot be given any con- 
sideration on this issue. ‘The merits of this case must be de- 
termined by the contract of renewal made on December 22, 1912, 
without reference to the payment made afterward. 


[2] Subdivision 9 of the policy states that the acceptance by 
the company or an agent thereof of a past-duc premium shall re- 
instate the policy in force as to a disability resulting from an 
accident occurring after the payment shall have been made. Es- 
pecially would this be true if an injury had been previously re- 
ceived of which the company had no notice. For the company 
to receive a past-due premium after an accident with the under- 
standing that it would cover a liability for a previous accident 
which occurred while the premium was unpaid would have been 
to receive $15 as a consideration for a promise to forthwith pay 
plaintiff $2,500, by creating a definite liability for that amount, 
and not as a contingency or risk. At the time of the accident 
the plaintiff’s testimony shows that he did not consider the policy 
would be in force until the payment would be made, and he 
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phoned to the agent to know if his policy was still in force, and 
immediately sent the money. Plaintiff was chargeable with notice 
of the terms of the policy provision that the payment of a past- 
due premium creates a liability for accidents occurring after the 
payment. Plaintiff seems to rely upon the payment made on 
the 13th of February, and the argument is based upon that fact; 
but the payment is entitled to no consideration as it was received, 
so far as the defendant is concerned, on a misconception of 
the facts. 

[3] The conversation claimed to be the renewal of the policy 
on December 20th is given by the plaintiff as follows :— 

“About the 20th of December, 1912, Mr. Kavanaugh came up 
* * * where I was working, and he asked me if I was ready 
to pay the premium on my insurance policy. I told him then 
that I didn’t have the money to pay it at that time, and he then 
asked me when I would pay it, when I could pay it, and I told 
him that I wasn’t sure just when I could pay it. Mr. Kavanaugh 
then said, ‘You are not going to drop it, are you?’ and I said, 
‘No; not if I could help it.’ Mr. Kavanaugh then says to me, 
‘Well, we will carry it for you for awhile.’ I thanked him and 
told him that I would pay it as soon as I could, and he then 
went away.” 

If the agent was going to carry the policy for plaintiff, the 
renewal receipt must have been surrendered. In another case, 
when asked if his policy was still in force, he answered: “Well, 
I understood that it was renewed.” This was not a statement of 
a fact. It tends to show that he had no reason to think that he 
had renewed his policy, but was just making an attempt to con- 
tinue an option thereon. ‘There was nothing said in the con- 
versation by him and Kavanaugh that would be understood as 
creating a liability to pay, and would not bind the company. It 
could not have enforced any remedy for the premium. The fact 
that Kavanaugh did not deliver the renewal receipt would have 
been a complete defense to an attempt by the company to collect 
on that conversation. ‘The payment made on the 13th of Febru- 
ary was plainly an after consideration, and would not have been 
made but for the accident. 

[4] There has been a great deal said about the company re- 
turning the $15, but paragraph 9 of the policy is to the effect that 
payment of a past-due premium reinstates the policy as to in- 
juries occurring after the payment. ‘The plaintiff testifies that 
Mr. Kavanaugh asked him after the payment of the premium if 
he wished to keep up the policy, and he says he told him that he 
did. Therefore he was not entitled to the return of the money 
paid, as that was the only thing that could keep it alive. 

Plaintiff urges that if there is any evidence in plaintiff’s favor 
the verdict should not be disturbed. The payment is not evi- 
dence that should be submitted to the jury; and the only other 
question that might in any circumstance be submitted to the jury 
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would be evidence of a contract of renewal; but, as we have 

seen, that is insufficient to sustain a verdict. 

There is no evidence that Kavanaugh’s authority was sufficient 
to authorize him to waive the stipulations in the policy, nor was 
there any evidence that the company, either by word or act, 
waived its terms. No issue of that kind was set up or proved. 

The judgment of the lower court is reversed, and the motion 
for nonsuit allowed. 

McBride, C. J., and Bean and McNary, JJ., concur. 





Misc. | Ross vs. Southern Surety Co. 


CASUALTY, SURETY AND MISCELLANEOUS. 


COURT OF CIVIL APPEALS OF TEXAS. 


AUSTIN, 


ROSS 


vs. 
SOUTHERN SURETY:CO. (No. 5321.)* 


1. INSURANCE—FOREIGN COMPANIES—BOND. 

A bond given by a foreign insurance company in strict compliance with 
Act March 20, 1909 (Acts 31st Leg. c. 102), § 1, which requires that 
such companies give bond to pay all their lawful obligations and is 
limited by § 3 to obligations arising out of contracts of insurance, was 
a valid statutory bond, though it did not contain such limitation in 
express terms. 

(For other cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.) 


2. INSURANCE — FOREIGN COMPANIES — BONDS — RIGHT OF 
ACTION. 

A judgment against a foreign insurance company on a contract of agency, 
and not on a contract of insurance, gives no right of action on a bond 
given pursuant to Act March 20, 1909 (Acts 31st Leg. c. 102), §§ 1, 3. 
requiring that foreign fire insurance companies give bonds to the state 
conditioned for the payment of all lawful obligations arising out of 
contracts of insurance. 


(For other cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.) 


Appeal from District Court, McLennan County; Tom L. McCullough, 


Judge. 
Action by Harvey B. Ross against the Southern Surety Company. 


From judgment for defendant, plaintiff appeals. Affirmed. 


E. J. Clark, W. R. Saunders, Geo. W. Cole, and Scott & Ross, all of 


Waco, for Appellant. 
Sleeper, Boynton & Kendall, of Waco, and Burwell, Crockett & John- 
son, of Oklahoma City, Okla., for Appellee. 


Key, C. J. 

On the 16th day of May, 1910, the Okl homa Fire Insurance 
Company, as principal, executed a bond with the Southern Surety 
Company as surety, in the sum of $10,000, payable to, and ap- 
proved by, the commissioner of insurance and banking of the 
state of Texas. ‘The bond recited upon its face that it was exe- 
cuted pursuant to the requirement of the laws of Texas, and con- 
tained the following stipulation : — 


* Decision rendered, June 24, 1914. Rehearing denied, Oct. 14, 1914. 169 
. W. Rep. 1056. 
Vol. XLV.—7 
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“However, the condition of the above and foregoing is such 
that if the above designated and bounden principal shall well and 
truly pay all its lawful obligations to any and all citizens of the 
state of Texas, and also any and all sums of money for rein- 
surance for which said principal may be or become liable under 
the foregoing terms and provisions of this instrument, said obli- 
gation shall thereupon become and be null and void; otherwise 
to be and remain in full force and effect.” 

On the 12th day of May, 1913, Harvey B. Ross brought this 
suit against the Southern Surety Company, and sought to re- 
cover a judgment against that company, basing his cause of ac- 
tion upon the fact that on the 28th day of November, 1912, he 
had recovered a judgment against the Oklahoma Fire Insurance 
Company for $9,177, for a breach of a contract of agency, from 
which he alleged no appeal had been taken. 

The answer of the surety company, among other things, con- 
tained a general demurrer and two special exceptions. ‘The trial 
court sustained the general demurrer and special exceptions to 
the plaintiff’s petition and, the latter declining to amend, the suit 
was dismissed, and the plaintiff has appealed, and assigns error 
upon the rulings referred to. 

[1] In their brief counsel for appellant seem to assume that 
the bond sued on does not comply with the statute, and is insuf- 
ficient as a statutory bond, but they contend that it may be en- 
forced as a common-law obligation. ‘They have not pointed out 
in what respect it fails to comply with the act of March 20, 
1909 (Laws 1909, c. 102), requiring nonresident insurance com- 
panies to give bond in order to obtain authority to transact 
business in this state. That statute was construed by the Su- 
preme Court in A‘tna Insurance Co. vs. Hawkins, 103 Tex. 195, 
125 S. W. 313, in which it was, in effect, held that such a bond 
as the one now under consideration would be a substantial com- 
pliance with the statute, and that the provision of the first section 
requiring the bond to be conditioned for the payment of all 
lawful obligations to citizens of this state is limited, by section 3, 
to obligations to citizens of this state arising out of policies or con- 
tracts of insurance. In other words, the court held that section 3 
was a limitation upon section 1, and that, when a bond was exe- 
cuted as provided by section 1, the legal effect of such bond was 
limited by section 3 to obligations arising out of policies or con- 
tracts of insurance issued by fire insurance companies. The bond 
in question is in strict compliance with section 1; and therefore 
we hold that it is a valid, statutory bond. 

[2] We might stop here as appellant’s brief seems to concede, 
inferentially at least, that, if the bond sued on is a statutory ob- 
ligation, he is not entitled to recover; but we deem it proper to 
say that he is not entitled to maintain an action upon this statu- 
tory bond, because he is not one of that class of persons for 
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whose benefit and protection the statute requiring the bond was 
enacted. In other words, his petition shows that his judgment 
against the Oklahoma Fire Insurance Company was based upon 
a contract of agency, and not upon a policy or contract of in- 
surance; and it is the latter class of contracts, and not any 
other, that comes within the purview and protection of the 
statute, as was held in A%tna Insurance Co. vs. Hawkins, supra. 

Hence we hold that the trial court ruled correctly when it sus- 
tained the general demurrer to the plaintiff’s petition, and there- 
fore the judgment appealed from is affirmed. 

Affirmed. 


SUPREME COURT OF WASHINGTON. 


MAY CREEK LOGGING CO. 
US. 
PACIFIC COAST CASUALTY CO. (No. 11854.)* 


1. INSURANCE—RISK—EMPLOYERS’ LIABILITY INSURANCE. 

A policy insuring a logging company, which in accordance with the usual 
custom deducted a hospital fee from the pay of its employees and 
furnished them with surgical and hospital facilities, against damages 
for injuries accidentally suffered by an employee does not insure 
against damages recovered by an employee from the malpractice of a 
company surgeon, especially where the liability of the company for 
such damages was based upon the contract of employment. 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


Department 2. Appeal from Superior Court, King County; Mitchell 
Gilliam, Judge. 

Action by the May Creek Logging Company against the Pacific Coast 
Casualty Company. Judgment for the defendant, and plaintiff appeals. 
Affirmed. 


Geo. D. Emery, of Seattle, for Appellant. 
Peters & Powell, of Seattle, for Respondent. 


FULLERTON, J. 
The appellant, a logging company engaged in the general log- 
ging business, brought this action against the respondent, a surety 
company, to recover upon a policy of insurance issued to it by 
the respondent, indemnifying it against certain defined losses. 
A demurrer to the appellant’s complaint was interposed by the 
surety company which the trial court sustained. The appellant 


* Decision rendered, Nov. 17, 1914. 144 Pac. Rep. 67. 
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elected to stand on the complaint, and a judgment of dismissal 
with prejudice was entered against it. This appeal followed. 

In the complaint it is alleged that the respondent, for value 
received, executed its certain policy of insurance to the appellant, 
wherein and whereby it insured the appellant against loss and 
expense arising from claims or damages on account of bodily 
injury accidentally suffered, or alleged to have been suffered, 
during the period of such policy by any employee of the insured, 
by reason of the prosecution of the work described in the policy, 
to wit, the general logging operations of the appellant, ‘and the 
various departments thereof, and dependent and connected op- 
erations and parts thereof”; that it was generally customary and 
usual for all logging companies and persons engaged in the log- 
ging business to collect from each of their employees a fee of 
$1 per month, and in consideration thereof to furnish and pro- 
vide medicines and suitable medical and surgical treatment, hos- 
pital attendance and care, for a period not exceeding six months 
to any such employee who should become sick or injured while 
in the course of his employment, all of which the respondent 
well knew when it issued its policy of insurance to the appellant: 
that the appellant had in its employ one Klodek, from whom it 
collected such fee; that Klodek was injured while in the course 
of his employment, and by reason thereof required medical and 
surgical treatment and hospital attention and care; that the ap- 
pellant at once furnished him with surgical attention and hos- 
pital attention, as was its duty, employing a certain named 
physician and surgeon for that purpose, and that such surgeon 
undertook the treatment of the injury, but treated it so unskill- 
fully and negligently that Klodek was permanently crippled and 
injured to his damage; that Klodek commenced an action against 
the appellant for damages arising out of such unskillful treat- 
ment; that the appellant tendered the defense of the action to 
the respondent in accordance with the provisions of the policy; 
that the respondent refused to undertake the defense of the 
action; that the appellant thereupon defended the action itself, 
but unsuccessfully, and judgment went against it therein for the 
sum of $4,500, with costs; that it appealed from the judgment 
to the Supreme Court of the state of Washington, where the 
judgment was affirmed; that it afterwards satisfied the judg- 
ment, paying thereon the sum of $4,856.85; that it expended in 
attorneys’ fees, witness fees, and other necessary expense in de- 
fending the action the sum of $1,000. The prayer of the com- 
plaint is for the sums so paid with interest. Attached to the com- 
plaint is a copy of the complaint in the action brought by Klodek 
against the appellant. In that complaint Klodek alleged a spe- 
cific agreement, entered into between himself and the appellant 
at the time he was employed by the appellant, by which the ap- 
pellant agreed, in consideration of the fee deducted, and without 
further expense to him, to furnish him, in case he should be in- 
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jured, “with the services of a suitable surgeon and _ skilled 
physician and surgeon to attend and treat him until his recovery 
therefrom, and likewise provide for him, without further or 
other cost to him, a suitable and proper hospital, wherein he 
should be kept and cared for until his recovery from such in- 
juries. * * *” A reference to the opinion of this court on 
the appeal shows also that the recovery was had on special con- 
tract to furnish medical and surgical services. 

The trial court sustained the demurrer on the ground that the 
loss suffered by the appellant was not a loss covered by the con- 
ditions of the policy. ‘This conclusion we think is the only con- 
clusion that can be properly drawn from the facts shown by the 
record. . The respondent’s ‘liability of course depends upon the 
conditions of its policy. If it has thereby undertaken to answer 
for losses arising from claims of damages on account of the neg- 
ligent failure of the appellant to perform a special contract where- 
in it undertook to furnish an employee with hospital, medical and 
surgical services, then it is liable to answer to the suit of the ap- 
pellant, otherwise not. We cannot think the policy bears this 
interpretation. It purports to cover only losses arising from 
claims of damages by the appellant’s employees on account of 
accidental injuries suffered by the employees while in the prose- 
cution of the appellant’s logging business, and the departments 
dependent upon and the operations connected therewith. Hos- 
pital, medical and surgical services are no part of the logging 
operations, and the injured employee while in the hospital was 
performing no service connected with the appellant’s logging 
business. And while the appellant alleges that it is the custom 
of logging companies to deduct a hospital fee from the wages of 
each of its several employees, and use the fee in the payment of 
services to be rendered such employees as become sick or in- 
jured and that the respondent knew of this custom, we cannot 
think the facts in any way alter or modify the terms of the 
insurance. Aside from the fact that the recovery was had upon 
a specific contract, and not upon the custom, the insurance is 
only against losses arising from negligence in the logging opera- 
tions, not from losses arising from negligence in the maintenance 
of the hospital. 

But argument can hardly make the point more plain. We are 
clear that the judgment is right and should be affirmed. It is 
so ordered. 

Crow, C. J., and Parker, Mount and Morris, JJ., concur. 
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UNITED STATES DISTRICT COURT. 


M. D. PENNSYLVANIA, 


EDWARD F. GERBER CO. 
vs. 


TITLE GUARANTY & SURETY CO. (No. 610.)* 


“MER 
1. INSURANCE—ACTION ON FIDELITY BOND—AFFIDAVIT OF 
DEFENSE—NECESSITY. 


Practice Act Pa., May 25, 1887, § 1 (P. L.*’271), provides that all demands 
previously recoverable in debt, assumpsit, or covenant shall be sued 
for and recovered in an action of assumpsit, and that it shall be the 
duty of the defendant in assumpsit to file an affidavit of defense. Held 
that, where plaintiff brought suit on a fidelity bond for misappro- 
priations by one of its employees, the bond containing a definite 
promise to pay plaintiff a sum of money to be measured by the amount 
of loss sustained through the conduct of the employee up to the maxi- 
mum provided in the bond, which amount was set forth in plaintiff’s 
statement and was easy of liquidation, the action was not in tort to 
recover a penalty, but was within the statute, and defendant was bound 
to file a proper affidavit of defense. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


2. JUDGMENT—ENTRY—AFFIDAVIT OF DEFENSE—FAILURE 
TO FILE—VACATION. 

Plaintiff having sued defendant surety company on a fidelity bond for an 
employee’s defalcation, defendant, erroneously believing that the 
action was not one in which an affidavit of defense should be filed, 
replied in proper time, filing an affidavit that the cause of action was 
founded on alleged malfeasance or misfeasance of the employee 
amounting to a misdemeanor, and that defendant was not required 
by law to file an affidavit of defense to the action, with submission to 
the court, reserving the right to file an affidavit of defense if the court 
should decide that the action was one in which such an affidavit was 
required. Held, that such affidavit was sufficient to preserve defend- 
ant’s right to a determination of such question, and, the clerk having 
entered judgment at plaintiff's instance for want of an affidavit of de- 
fense, the court, on holding that an affidavit was required, would set 


aside the judgment and permit defendant to file a proper affidavit to 
the merits. 


(For other cases, see Judgment, Cent. Dig. §§ 269, 270, 272-279; Dec. 
Dig. § 143.) 


At Law. Action by the Edward F. Gerber Company against the Title 
Guaranty & Surety Company. On rule to show cause why a judgment 
in favor of plaintiff, entered for want of an affidavit of defense, should 
not be stricken off. Rule absolute. Judgment set aside, and permission 
accorded defendant to answer. 


Geo. E. Reynolds, of Pittsburgh, Pa., for Plaintiff. « 
Warren, Knapp, O’Malley & Hill, of Scranton, Pa., for Defendant. 


* Decision rendered, Oct. 1, 1914. 216 Fed. Rep. 980. 
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Wirme_r, D. J. 

Suit is brought in assumpsit to recover several sums of money, 
aggregating $4,998.81, with interest, alleged to be due upon a 
bond given by the defendant, Title Guaranty & Surety Company, 
to the plaintiff, guaranteeing and insuring the plaintiff against 
loss as the result of dishonesty of certain of its employees, 
among whom was one A. F. Jenkins. A copy of the bond is 
attached to the plaintiff’s statement, wherein it is provided :— 


“That for the consideration of the premises the company shall, 
during the term above mentioned, or any subsequent renewal: of 
such term, * * * make good and reimburse to the said em- 
ployer such pecuniary loss as may be sustained by the employer 
by reason of the fraud or dishonesty of any or either of the 
employees named upon said schedule, or added thereto as herein- 
after provided, in connection with his duties as specified on said 
schedule amounting to embezzlement or larceny and which shall 
be committed during the continuance of said term. * * *” 


The plaintiff’s statement alleges that the said Jenkins has de- 
frauded the plaintiff of the several itemized sums claimed, by 
embezzling at specified times the money which he had received 
from the sale of certain automobiles, or from the improper sales 
of such. 

After service of the writ and copy of plaintiff’s statement, the 
defendant, within the time for filing an affidavit of defense, 
replied by filing an affidavit setting forth that the cause of action 
was founded upon an alleged malfeasance or misfeasance of the 
said A. F, Jenkins amounting to a misdemeanor, and that the 
defendant ought not to be, and is not, required by law to file any 
affidavit of *defense to the action, with submission to the court, 
reserving the right later to file an affidavit of defense in case the 
court should decide that the cause of action is one in which an 
affidavit is required. 

[1] On June 3, 1914, upon plaintiff’s pracipe to enter judg- 
ment in favor of the plaintiff and against the defendant for want 
of an affidavit of defense, the clerk entered judgment as re- 
quested for the sum of $5,078.79, with interest from June 1, 
1914. The matter is here on petition of defendant requesting 
the court to strike off this judgment as improperly entered, be- 
fore hearing defendant upon the necessity of filing an affidavit 
of defense, and without the opportunity of filing one, if required 
to do so. The important question presented is the necessity of 
an affidavit of defense; and this must be met and determined 
in the light of the Pennsylvania Practice Act of 1887 (P. L. 
271), regulating the procedure in actions of assumpsit. Sec- 
tion 1 says :— - 

“So far as relates to procedure, the distinctions heretofore 
existing between actions ex contractu be abolished, and that all 
demands heretofore recoverable in debt, assumpsit or covenant 





. 
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shall hereafter be sued for and recovered in one form of action, 
to be called an action of assumpsit.” 

Section 4 provides that :— 

“It shall be the duty of the defendant in the action of assumpsit 
to file an affidavit of defense.” 

And section 5 provides that :-- 

“In the action of assumpsit, judgment may be moved for for 
want of an affidavit of defense or, for want of a sufficient affi- 
davit, for the whole or part of the plaintiff's claim, as the case 
may be, in accordance with the present practice in actions of 
debt and assumpsit.” 

But it is contended that, while the action is in form assumpsit, 
it is in reality not ex contractu, because it is said to be based on a 
penal bond for the misfeasance, fraud and dishonesty of the 
agent of the plaintiff, and in its very nature ex delicto, and that 
therefore no affidavit is required. 

That the proper remedy has been invoked by action of assump- 
sit to effect recovery is not doubted, and an affidavit is therefore 
required, unless the case is brought within the suggested excep- 
tion to the general law, as, for instance, in cases where it is 
necessary to determine the amount due by evidence aliunde the 
contract, or where the liability depends upon a collateral condi- 
tion, or where the proof sounds in tort or crime, rather than in 
contract, as appears in cases cited by defendant's counsel: Cal- 
houn vs. Monongahela B. & L. Ass’n, 104 Pa. 392; Corry vs. 
Pa. R. R. Co., 194 Pa. 516, 45 Atl. 341; Commonwealth vs. 
Milnor, 23 Pa. Super. Ct. 1; Commonwealth ex rel. vs. Harvey 
et al., 11 Luz. Leg. Reg. 139; Marcus et al. vs. Mostovitz, 12 Lack. 
Jur. (Pa.) 195; Bartoe vs. Guckert et al., 158 Pa. 124, 27 Atl. 
845; Osborn vs. First National Bank of Athens, 154 Pa. 134, 
26 Atl. 289; Commercial National Bank vs. Kirk, 222 Pa. 567, 
71 Atl. 1085, 128 Am. St. Rep. 823; Union Glass Co., Ltd., vs 
First National Bank of New Castle, 10 Pa. Co. Ct. R. 565; Nay- 
lor & Co. vs. Lehigh Valley R. R. Co. (C. C.) 188 Fed. 860. 

In the case of Kinney vs. Mitchell, 136 Fed. 773, 69 C. C. A. 
493, the court of appeals of this circuit have clearly enunciated 
the principle that judgment may be taken for want of an affidavit 
of defense only in those cases which are founded on contract 
alone, and not in such where the cause of action is ex delicto, 
or of a mixed character of contract and tort, and that the mere 
form of the action has nothing to do with determining the ques- 
tion as to whether an affidavit of defense is required. 

The controlling feature of the case presented, it will be noticed, 
resolves itself down to a question as to whether recovery is de- 
pendent solely upon the contract in suit. ‘That no recovery can 
be maintained without it will be conceded, and upon it alone, it 
is equally certain, rests the plaintiff’s cause of action. It is not 
misappropriation or embezzlement of moneys by the defendant 
that gives rise to the suit, nor is it even hinted that the defendant 
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has been guilty of wrongdoing, but because of the defendant’s 
contract with plaintiff to make good and reimburse the latter for 
all such moneys as may be wrongfully retained by plaintiff’s em- 
ployee. We have here a definite promise to pay a sum of money 
to the employer, to be measured only by the amount of loss sus- 
tained through the conduct of the employee, up to the maximum 
provided in the bond, and this amount is specifically set forth 
in the plaintiff’s statement and is as easy of liquidation as in an 
action for moneys had and received. And so it was held :— 

“That where a surety is sued, and the statement sets forth the 
cause of action, and has attached thereto a copy of the agree- 
ment sued on and a copy of the book entries of the plaintiff, 
showing the indebtedness of the principal, the defendant must 
file a sufficient affidavit of defense to prevent judgment.” Rail- 
road Co. vs. Snowden, 166 Pa. 236, 30 Atl. 1129; Byrne vs. Hay- 
den, 124 Pa. 170, 16 Atl. 750; Barr vs. McGary, 131 Pa. 401, 
19 Atl. 45; Hebb vs. Insurance Co., 138 Pa. 174, 20 Atl. 837; 
Heller vs. Insurance Co., 151 Pa. 101, 25 Atl. 83. 

In the case of Rathfon vs. City Trust Co., 24 Lanc. Law Rev. 
(Pa.) 113, where the principal on the bond was the president of 
a trusf company, in a suit upon the bond, very similar to the one 
in suit here, on motion for judgment for want of a sufficient 
affidavit of defense, it was held that an affidavit of defense was 
required, and what was there said by the court is adopted as the 
law governing in the present case :— 

“The action is on a bond under seal, upon which defendant is 
a surety. The form of action for the breach of said bond, under 
the common law before the act of 1887, would have been cove- 
nant, and is therefore within the class of actions to be called 
actions of assumpsit, in which an affidavit of defense must be 
filed to prevent judgment. ‘That the act of the principal in the 
bond, in not faithfully performing the duties of his office, amounts 
to a tort, does not take the case out of the provisions of the act 
of assembly. In Commonwealth vs. Hershey et al., 20 Lanc. Law 
Rev. 209, and Township of Hazel vs. Markle, 175 Pa. 405, 34 
Atl. 734, where the same conditions existed as here, it was held 
that the defendants would have to file sufficient affidavits of 
defense to prevent judgment under the act of 1887. See, also, 
Barr vs. McGary, 131 Pa. 401, 19 Atl. 45; Mantua Hall vs. 
Brooks, 163 Pa. 40, 29 Atl. 744. The cases relied on by de- 
fendant do not support him in his contention. In Corry vs. P. 
R. R., 194 Pa. 516, 45 Atl. 341, the action would have been an 
action on the case under the common law, and was therefore not 
such as is embraced in an action of assumpsit under the law of 
1887. In Osborn vs. First National Bank of Athens, 154 Pa. 
134, 26 Atl. 289, the action was against the bank to recover a 
penalty under the act of Congress for taking usurious interest. 
It was held, even though the form of action was debt, that it was 
action ex delicto, and not an action ex contractu, as it was for a 
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penalty provided in an act of Congress; that the act of 1887 only 
included actions of debt under the common law, that is, actions ex 
contractu, in the action of assumpsit; and that where the action 
was ex delicto, even though one under the name of debt, an affi- 
davit of defense was not necessary. The action here, however, 
is clearly an action ex contractu, as it is upon the defendant’s 
undertaking to pay to the trust company a certain amount of 
money upon the failure of the principal in the bond to do or not 
to do certain things.” 

Having reached the conclusion that the case is one requiring 
an affidavit of defense, it must be determined whether such may 
yet be filed. 

[2] Judgment was entered by the clerk notwithstanding the 
defendant’s affidavit of the belief that no affidavit of defense was 
required, submitting the matter to the court for determination, 
and reserving the right to file an affidavit of defense in case the 
court should decide that the cause of action is one in which an 
affidavit of defense is required. The question submitted is one 
of law in the nature of a demurrer requiring judicial decision, 
and while not in the usual form of an affidavit of defense going 
to the merits of the case; it was sufficient for the time being to 
prevent the entry of judgment until the same was put aside, on 
motion, by the court. It is not contended that the clerk at- 
tempted to pass upon this question. All he did was to enter 
judgment peremptorily as demanded and, had he attempted to 
do so, he would have been without authority. 

The matters here presented are peculiar to our Pennsylvania 
practice, and governed by the local law as interpreted by the 
highest judicial tribunal, and to it we turn and find authority for 
the practice adopted by counsel for defendant. In Clarion, etc., 
Co. vs. Hamilton, 127 Pa. 1, at page 3, 17 Atl. 752, at page 753, 
the court said :— 

“The judgment in this case is not a void judgment. The court 
below had jurisdiction of the person and the subject-matter. It 
was entered for want of an affidavit of defense, and we must 
assume that the court below regarded the case as coming within 
the rule of court. The defendant thought it did not, and filed 
no affidavit. This is neither a good nor a safe practice. If a 
defendant thinks the statement or copy filed does not come within 
the rule requiring him to file an affidavit, it is the better practice 
to suggest such fact upon the record. He can then have a de- 
cision of the court upon the point. When he decides this ques- 
tion of law for himself, he takes the risk of it being incorrect.” 

In the affidavit filed the defendant reserved the right later to 
file an affidavit of defense, if the court should decide that the 
cause of action was one requiring it, which is paramount to stat- 
ing that a good defense exists. Counsel have also stated in their 
brief submitted that they have a defense upon the merits. This 
is a substantial compliance with the practice pursued in the state 
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courts. Then, again, there is no apparent good reason why this 
judgment should be allowed to stand and the defendant deprived 
of a defense. If the plaintiff has a just cause of action, he will 
not be prejudiced; whereas great wrong might result to defend- 
ant, were it denied the privilege of interposing its defense. 

The judgment is set aside, and the defendant permitted to file 
an affidavit of defense within twenty days. 


———————_ oq ———.- 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


MACDONALD, INsurANcE CoMMISSIONER, 
US. 
JETNA INDEMNITY CO.* 


1. APPEAL AND ERROR—DECISIONS REVIEWABLE--DIREC- 
TIONS TO RECEIVER—FINALITY. 

An order of the court permitting receivers to an indemnity company to 
compromise the claims of the company against another company which 
had reinsured certain risks is an appealable order. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 510-516; Dec. 
Dig. § 72.) 


2. APPEAL AND ERROR—PERSONS ENTITLED TO APPEAL— 
CREDITORS. 

Any creditor of the indemnity company, whose interests would be directly 
involved may appeal from such order. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 947-952; Dec. 
Dig. § 151.) 


3. APPEAL AND ERROR—REVIEW-—DISCRETION OF COURT— 
DIRECTIONS TO RECEIVERS. 

The order was one entered in the exercise of the court’s discretionary 
power and cannot be set aside unless it appears so unreasonable under 
the circumstances before the trial court as to amount to a clear abuse 
of judicial discretion. 


(For other cases, see Appeal and Error, Cent. Dig. § 3822; Dec. 
Dig. § 955.) 


4. RECEIVERS—INSTRUCTIONS OF COURT—COMPROMISE— 
MATTERS CONSIDERED. 

In determining whether to authorize the receiver to compromise, the 
court decides, not an issue of law, but a question of prudence, and 
should consider the probable validity of the receiver’s claim, the diffi- 
culties in enforcing it, the delay and expense likely to be thereby 
occasioned, and the relative amounts of both the assured recovery 
and the surrender. 


(For other cases, see Receivers, Cent. Dig. § 161; Dec. Dig. § 87.) 


* Decision rendered, Nov. 10, 1914. 92 Atl. Rep. 154. 
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5. RECEIVERS—INSTRUCTIONS OF COURT—COMPROMISE— 
MATTERS CONSIDERED. 


In considering the validity of the receiver’s claims which he asks per- 
mission to compromise, the court is not to determine, as a matter of 
law, whether the claims are valid, but only the probability or possi- 
bility of the result of liquidation in an attempt to enforce them. 


(For other cases, see Receivers, Cent. Dig. §§ 201, 202; Dec. Dig. § 114.) 


6. RECEIVERS — DIRECTIONS OF COURT — COMPROMISE — 
VALIDITY OF CLAIMS. 


A contract, by which an insurance company reinsured an indemnity com- 
pany for risks on bonds issued by the indemnity company, which was 
authorized to execute surety bonds as well as indemnity bonds, which 
contract required the reinsuring company to credit the indemnity 
company with its share of all claims or to remit the amount upon 
receipt of a certified copy of the discharge of the indemnity company 
on a policy, and contained a provision for the arbitration of all dis- 
putes, differs so much from the ordinary contract of reinsurance as 
to make it doubtful whether the rule that a reinsurer is liable to an 
insolvent reinsured for the full amount of the reinsurance, regardless 
of the amount paid by the insolvent company, would apply, and there- 
fore to justify the court in authorizing the receivers to compromise 
claims based upon the reinsurance contract. 

(For other cases, see Receivers, Cent. Dig. § 161; Dec. Dig. § 87.) 

Wheeler, J., dissenting. 


Appeal from Superior Court, Hartford County; Gardiner Greene, 
Judge. 

Proceedings by Theodore H. MacDonald, Insurance Commissioner, 
against the A*tna Indemnity Company. From an order authorizing the 
receivers of the indemnity company to compromise claims against the 
Munich Reinsurance Company, certain creditors of the indemnity com- 
pany appeal. Affirmed. 


Application in receivership proceedings pending in the Superior 
Court in Hartford County for advice and, if judged wise, an 
order of court authorizing the receivers of thé A‘tna Indemnity 
Company to compromise and settle certain claims made by them 
against the Munich Reinsurance Company under an alleged re- 
insurance contract pursuant to and in accordance with a proposal 
of settlement made by the latter; the court, Greene, J., after 
hearing the parties in interest, passed its order authorizing the 
proposed settlement, and from this action certain creditors of the 
AKtna Indemnity Company appealed. 

In this court the appellees filed a motion to erase the appeal sub- 
stantially upon the ground that no questions of law or issues of 
fact were determined by the court below, and therefore that the 
cause was not appealable. 

The Aétna Indemnity Company was in 1897 chartered by the 
General Assembly of the state of Connecticut with authority to 
do, and thereafter did, an extensive business throughout the 
United States in executing for a consideration contracts of 
suretyship on the bonds or obligations of other persons and cor- 
porations, in issuing insurance contracts guaranteeing the fidelity 
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of persons holding places of public or private trust, in guarantee- 
ing the performance of contracts and other undertakings, and in 
issuing policies of insurance against loss or damage by burglary, 
robbery or theft, and against loss or damage to plate glass, and 
also issued policies of health and accident insurance. In October, 
1905, it entered into a contract, commonly called a treaty, with 
the Munich Reinsurance Company of Munich. This contract 
was a renewal of a similar one between the two companies which 
had been in force for several years. This contract contains 
twenty-one articles, among which are the following :— 

“TI. The A<tna undertakes to cede to the Munich by way of re- 
insurance the first surplus (i. e., excess amount above its own 
retention) arising under bonds issued by the A*tna through its 
United States branches and agencies for fidelity and surety 
guarantee insurance, and the Munich binds itself to accept such 
cessions and to reinsure accordingly subject to the following 
stipulations of this treaty. 

“II. The amount reinsured with the Munich shall in no case 
and at no time exceed the amount retained by the A%tna at its 
own liability on the same risk provided that the Munich has not 
specially accepted an amount exceeding the retention of the A<tna. 

“VI. The reinsurances ceded to the Munich shall extend pro- 
portionately over all bonds issued by the .A<tna on one and the 
same person for one and the same contract. 

“XIII. All settlements of claims in which the Munich may be 
interested under this treaty, made by or on behalf of the Aétna, 
whether by payment, compromise or otherwise, shall be uncon- 
ditionally binding on the Munich, who shall be bound to pay 
their proportion of all expenses connected with any resistance to, 
negotiations concerning and settlement of claims. 

“The Munich shall, however, be credited with its share of any 
reimbursement which may be made to the A%tna. 

“XIV. Upon receipt by the Munich of certified copies of dis- 
charge given to the A‘tna by its assured the Munich is bound 
to credit the A<tna with its share of any claims in which it may 
be interested. It being understood that all claims not exceeding 
$1,000 due by the Munich to the A‘tna shall be carried to account 
and claims exceeding $1,000 shall be either carried to account 
or remitted by the Munich to the Attna at the option of the 
latter. 

“XVIII. In the event of any difference hereafter arising be- 
tween the contracting parties with reference to any transaction 
under this treaty the same shall be referred to two arbitrators 
who are to be chosen amongst the managers or secretaries of 
insurance companies, one to be chosen by each company and in 
case of their disagreement, to an umpire chosen by the said two 
arbitrators, who shall interpret the present contract rather as an 
honorable engagement than as a merely legal obligation, and 
their award shall be final and binding on both parties.’ 
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In the early part of 1911 receivership proceedings were begun 
against the Indemnity Company and receivers appointed. At this 
time the company had suffered a number of losses under its 
surety and guarantee contracts and policies which came within 
the provisions of the treaty with the Munich Company. Some 
of these losses have already been adjusted by the receivers, 
others are in process of adjustment or remain to be adjusted. 

In December last the receivers made a formal demand upon 
the Munich Company for payment by it to them of its pro rata 
share, to wit, one-half of these losses then adjusted and one-half 
of the expenses incurred in adjustment, claiming that the latter 
company was obligated by the treaty, as a reinsurance contract, 
to pay such pro rata share regardless of whether the losses had 
been paid and settled or whether they should ever be paid either 
in whole or part. ‘The Munich Company took the position that 
the contract was not one of reinsurance, and that it was not 
liable under the contract to do more than indemnify the In- 
demnity Company, . for the amounts that the latter should pay 
under its original contracts. 

In this situation of affairs the Munich Company submitted to 
the receivers a proposal of compromise as follows :— 

“The Munich Reinsurance Company, of Munich, Bavaria, pro- 
poses to the receivers of the A‘tna Indemnity Company to com- 
promise and settle the demands heretofore made upon it by said 
receivers, and the demands that may hereafter be made unon 
it with respect to claims against the A‘tna Indemnity Company 
upon which the Munich Reinsurance Company is liable as a 
reinsurer still pending before the committee in the receivership 
proceedings, upon the terms and conditions set forth in the fore- 
going application and order, and agrees to credit, allow and pay 
over to said receivers its proportion of adjusting expenses al- 
ready incurred and 50 per cent of its proportionate share of lia- 
bility on claims already allowed and determined in the receiver- 
ship proceedings on which the Munich Reinsurance Company is 
liable as reinsurer, and 50 per cent of its proportionate share of 
liability on all claims upon which it is liable as reinsurer which 
are still pending and undetermined in the receivership proceed- 
ings, as and when said claims shall be hereafter allowed and de- 
termined by the court or by the committee to whom they are 
referred in said proceedings.” 

This proposal the receivers referred to the court for instruc- 
tions in the pending application. After due notice to the at- 
torneys of all intervening creditors of the Indemnity Company 
a hearing was had upon this application. Counsel representing 
a considerable number of the larger creditors appeared, and 
urged the acceptance of the proposed compromise. The only 
opposition arose from counsel of the present appellants repre- 
senting three large creditors. The court found that it would be 
for the best interests of creditors and all others interested in the 
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liquidation and winding up of the affairs of the company that 
the proposition be accepted, and passed its order authorizing 
and empowering the receivers to do so. From this order the 
appeal is taken. 

From the affidavits filed in connection with a motion to rectify 
the finding it appears that the following was represented to the 
trial court upon the hearing as the situation touching the claims 
presented to the Indemnity Company coming within the purview 
of the Munich Company’s contract. Those adjusted at the time 
that the order appealed from was passed amounted to nearly 
$100,000, of which sum the Munich Company’s pro rata share 
was about $48,000. In the adjustment of these claims the re- 
ceivers had expended a little over $12,000. The unadjusted 
claims may amount to the further sum of $35,000 or thereabouts. 


Albert H. Barclay, of New Haven, for Appellants. 
John T. Robinson, of Hartford, and J. Birney Tuttle, of New 
Haven, for Appellees. 


Prenticr, C. J. (after stating the facts as above). 

The receivers moved to erase this appeal, which was taken by 
creditors of the corporation whose affairs are in settlement, as- 
signing as reasons: (1) That the order appealed from was not 
the proper subject of appeal; and (2) that the appellants were 
not entitled to take an appeal therefrom. 

[1, 2] In support of the first proposition it is alleged that an 
appeal could not be predicated upon the order because it was 
not in the nature of a judgment, and did not involve the de- 
termination of any question of law or fact in issue, but was 
rather an order made in the exercise of the court’s discretion in 
respect to a purely administrative matter. The opinions of this 
court in Guaranty, etc., Deposit Co. vs. Phila. R. & N. E. R. Co, 
69 Conn. 7UY, 714, 38 Atl. 792, 38 L. R. A. 804, and in Links vs. 
Conn. River Banking Co., 66 Conn. 277, 283, 33 Atl. 1003, fur- 
nish a complete answer to these contentions. The first deter- 
mines that the order was the proper subject of an appeal, and 
the second that creditors whose interests were directly involved 
were proper parties to take such an appeal. See, also, Trustees 
vs. Greenough, 105 U. S. 527, 531, 26 L. Ed. 1157, as to the ap- 
pealable character of the order. 

[3, 4] The order appealed from was one which was entered 
in the exercise of the court’s discretionary power. It cannot be 
set aside by us except it appears that it was so unreasonable, 
under the circumstances before the trial court, that its authoriza- 
tion amounted to a clear abuse of the judicial discretion. Wood 
vs. Holah, 80 Conn. 314, 315, 68 Atl. 323; Cables vs. Bristol 
Water Co., 86 Conn. 223, 225, 84 Atl. 928. The question be- 
fore the trial court for decision was as to the course of business 
conduct which, as a matter of prudential policy, should be pur- 
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sued by the receivers in the administration of the assets of a 
receivership estate. The question before us is the very different 
one of whether or not the decision arrived at was such an un- 
reasonable one that it was without warrant in the exercise of 
the court’s discretion. The question presented to the trial court 
did not involve, nor does that presented to us involve, the de- 
cision of an issue of law. In both cases the decision to be made 
was and is one calling for a careful weighing and balancing of 
a variety of considerations in arriving at a conclusion as to the 
course of prudence under the circumstances. ‘The field of in- 
quiry covers the subject of the probable validity of the claim 
made by the receivers, the apparent difficulties, if any, likely to 
attend an attempt to enforce it in the courts, the collectibility 
of a judgment obtained, the delays likely to be involved, the 
importance of these delays, the expense likely to be incurred, 
and the amounts involved in respect to both assured recovery 
and surrender. 

[5] For the most part these are purely practical considera- 
tions. At points, however, some of them touch legal questions 
quite closely. ‘This is particularly true of the matter of the 
validity of the claim which is the subject of the proposed com- 
promise. That is an important factor in the situation. No in- 
telligent conclusion as to the wisdom or unwisdom of the pro- 
posed compromise can be agrived at which does not take it 
into account. And yet the question of validity, important as it 
is, is not in issue. Its decision is not called for, and none could 
be made which could possess any other importance than express- 
ing a personal view. It would bind nobody and conclude nothing. 
The inquiry which the trial court was called upon to make had, 
and that which we are now to make has, no other purpose, and 
possesses no other importance than the ascertainment, in a gen- 
eral way, of the probable or possible result of litigation of the 
claim. ‘This inquiry, to be intelligent, must be made by one pos- 
sessed of legal knowledge, and in the pursuit of it legal knowl- 
edge must be employed. But legal decision is not called for, 
and would be idle if attempted. 

[6] The contention of the appellant gathers around the propo- 
sition that the claim is, in its entirety, unquestionable and, be- 
yond all save captious dispute, valid. Starting with this propo- 
sition as its fundamental premise, further propositions are added 
that jurisdiction over the reinsuring corporation can be easily 
obtained and the claim readily embodied in a judgment, and: that 
funds for the satisfaction of such judgment are accessible for the 
satisfaction of an execution. These facts established, as the appel- 
lants contend, they continue their argument by the assertion that in 
the presence of such facts showing certainty of enforcement 
and collection, no other facts disclosed or considerations ad- 
vanced, whether touching delay or expense or any other matter, 
could, by possibility, furnish a reasonable justification for the 
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surrender of the large sum involved. ‘This argument would be 
most convincing were the major proposition asserted clearly es- 
tablished. Evidence is lacking to support the propositions touch- 
ing the means of enforcement and satisfaction of the claim by 
litigation, and judicial knowledge can scarcely fully supply this 
lack. But the convenience and sufficiency of the available pro- 
cedure of enforcement and collection may be assumed, and there 
yet remains the underlying question of the validity of the claim 
made by the receivers. 

Reinsurance treaties, as customarily written, have repeatedly 
had judicial construction, and the obligations of the reinsurer 
under such contracts determined. The appellants take their 
position upon this adjudication, and assert that they establish 
incontestably that this reinsurer, the affairs of the reinsured 
being in the hands of the court for settlement, is obligated not 
merely to indemnify the reinsured, but to pay to its receivers 
the full amount of the reinsurer’s pro rata share of all losses 
payable by the reinsured as soon as determined, and whether 
paid by it in full or only in part or not at all. This assertion 
is doubtless well made if the treaty before us does not differ 
materially either in its general character or in some of its per- 
tinent provisions from those under examination in the cases 
relied upon. That of Allemannia Ins. Co. vs. Firemen’s Ins. Co., 
209 U. S. 326, 28 Sup. Ct. 544, 52 L. Ed. 815, 14 Ann. Cas. 948, 
is perhaps the most recent, as well as the most comprehensive, 
in statement .of this quite considerable group. The reinsurance 
treaty there was a typical one. Its provisions were in no sub- 
stantial respect different from those which had entered into the 
adjudications of the prior cases. Upon a review of several of 
these cases the following clear statement of the nature of the 
contract and of the obligations assumed by the reinsurer was 
made :— 

“The contract is one of indemnity to the person or corpora- 
tion reinsured and it binds the reinsurer to pay to the reinsured 
the whole loss sustained in respect to the subject of the insurance 
to the extent to which he is reinsured. It is not necessary that 
the reinsured should first pay the loss to the party first insured 
before proceeding against the reinsurer upon his contract. ‘The 
liability of the latter is not affected by the insolvency of the in- 
sured or by its inability to fulfill its own contract with the original 
insured. The claim of the reinsured rests upon its liability to 
pay its loss to the original insured, and is not based upon the 
greater or less ability to pay by the reinsured.” 

The contract is thus made, not merely one of indemnity, but 
one requiring payment by the reinsurer to the reinsured of the 
former’s pro rata amount of losses as they accrue, altogether 
regardless of payment by the reinsured or his ability to pay. 

With respect to this entire group of cases, culminating in the 
Allemannia Case, it is to be noted that all the contracts in- 
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volved in them were reinsurance contracts, properly speaking. 
The reinsured was enraged in an insurance business solely. The 
original risks were all insurance risks and the provisions of the 
several contracts touching liability were, in all material respects, 
substantially uniform. 

The court in the Allemannia Case began its discussion by ob- 
serving that the term “reinsurance” has a well known meaning, 
and that contracts of that character had been in force in the 
commercial world for a long period of years. It then proceeded 
to interpret the contract by the aid of the adjudicated cases. 

The present record does not disclose under what form of con- 
tract the indemnity company’s outstanding obligations arose. 
It was authorized to execute contracts of suretyship on the bonds 
or obligations of other persons or corporations, and presumably 
some, and perhaps a large proportion of, the claims against it 
arose under such contracts, in which it assumed a suretyship 
rather than indemnity obligation. 12 Spec. Acts, 714. It was 
empowered to become the guarantor of the fidelity of persons 
holding places of public or private trust, and of the performance 
of contracts, and to execute or guarantee bonds or undertakings 
in all actions or proceedings where bonds are required. We are 
not informed as to the extent of this feature of the company’s 
business, or as to the form which the guaranty contracts executed 
assumed; but presumably there were such contracts furnishing 
outstanding losses, and quite likely some or all of them took the 
form of guaranty rather than indemnity contracts. These sure- 
tyship and guaranty contracts lie outside of the ordinary and 
strict field of insurance. Brandt on Suretyship and Guaranty, 
§ 5; 22 Cyc. 80. Insurance against the consequences to the 
company as surety or guarantor is thus not in strictness rein- 
surance, but forms the first insurance stage in those transactions. 

The importance of this distinction, as related to the liabilities 
of the Munich Company, under its contract, remains to be con- 
sidered. In an English case decided only last year a very similar 
situation was presented. In re Law Guaranty Trust & Accident 
Soc., Ltd., L. R. 1913, 2 Ch. Div. 604. The Law Guaranty Trust 
& Accident Society, having in the ordinary course of its business 
guaranteed certain debentures, effected a reinsurance of its risk 
to the extent of two-elevenths with the Liverpool Mortgage In- 
surance Company. Payment of the bonds was defaulted and 
the society went into liquidation. The original contract of the 
society was interpreted to be one of suretyship on special terms, 
the society insuring no risk in the ordinary sense, but undertaking 
with the creditor to pay if the principal debtor did not, and it 
was held that, such being the case, the supplemental contract of 
the company could not be one of reinsurance in the ordinary 
sense of that word. Pages 611, 612. It was, says the court, 
more properly to be described as one of limited indemnity, with 
the result that neither the society nor those representing it in 
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liquidation could recover a greater amount than it had itself paid. 
Page 612. If this conclusion should be accepted as resting upon 
sound principles and applicable to the present contract, an at- 
tempt to enforce the claim of the receivers in its entirety would 
face difficulties. We have no occasion to express our views upon 
the legal question involved. It is apparent that the feature of 
the present contract now under consideration, somewhat new to 
litigation, furnishes the reinsurer an opportunity for the presenta- 
tion of an obstructive defense too substantial to be ignored, and 
one which, if successful-even in part, might be seriously disturb- 
ing to the interests of the creditors of the receivership. 

In this connection it is also worthy of notice that the pro- 
visions of the present contract touching the time and conditions 
of payment, as contained in article XIV, are quite differently ex- 
pressed than in any of the previous cases relied upon. The Alle- 
mannia Case recognizes that the obligations of the reinsurer as 
therein stated might be modified or changed by difference in pro- 
visions. In that case the provision was that the reinsurer should 
pay its pro rata share of losses “in the same manner and upon 
the same terms and conditions as paid by the said reinsured 
company under its contracts.” It was held that there was no 
substantial difference between this language and that of the con- 
tracts in earlier adjudicated cases. noticed, where the provisions 
were “in case of loss the company shall pay pro rata at and in 
the same time and manner as the reinsured” (Cashau vs. N. W. 


Ins. Co., Fed. Cas. No. 2499, 5 Biss. 476); “loss, if any, payable 
at the same time and pro rata with the insured” (Ex parte Nor- 
wood, Fed. Cas. No. 10364, 3 Biss. 504; Blackstone vs. Alle- 
mannia, 56 N. Y. 104); “loss, if any, payable pro rata to them 


* * * at the same time and in the same manner as they pay” 
(Consolidated Real Estate & Fire Ins. Co. vs. Cashow, 41 Md. 
59). In other earlier cases the provisions were either identical 
with those enumerated (Fame Ins. Co.’s Appeal, 83 Pa. 397; 
Re Republic Ins. Co., Fed. Cas. No. 11705), or “loss, if any, 
payable pro rata with the reinsured” (Norwood vs. Resolute Fire 
Ins. Co., 47 How. Prac. [N. Y.] 43), “to be paid as may be paid 
thereon” (Eddystone Marine Co. vs. Western Ins. Co., L. R. 
1892, 2 Ch. Div. 423), or “loss, if any, to be settled and paid 
pro rata with the reinsured, and at the same time and place, and 
upon the same terms and conditions” (Hunt vs. Association, 68 
N. H. 305, 38 Atl. 145, 38 L. R. A. 514, 73 Am. St. Rep. 602). 

In the present treaty the language. points more directly to a 
condition precedent of prepayment, and might be urged to sup- 
port an indemnity construction. Again the present treaty ap- 
parently differs from those which have heretofore been before 
the courts in that it contains Article XVIII. Very possibly it 
would be held that neither of these two distinguishing features 
change the contract in any material respect from those which 
have had judicial interpretation. That was not for the court 
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below, and is not for us, to determine. The point is that the 
court below was not dealing with certainties, since it is apparent 
that the situation is one which furnishes the reinsurer something 
more than idle grounds for defensive litigation. 

In view of these considerations taken in connection with the 
undoubted advantages attending a prompt settlement of the 
existing controversy without litigation, the immediate liquidation 
of the reinsurer’s liability upon adjusted claims and the payment 
unquestioned of the full amount of its share of the very consid- 
erable sum representing upon the receiver’s books expenses in- 
curred in adjustments, it is impossible for us to say that the 
court’s action approved at the hearing by representatives of a 
large amount of claims, and opposed by only one, in authorizing 
acceptance of the offer of compromise, was an abuse of its 
discretion. 

There is no error. 

In this opinion the other judges concurred, except Wheeler, J., 
who dissented. 

WHEELER, J. (dissenting). 

| agree with the majority of the court that the order appealed 
from cannot be set aside, unless it appears upon the record to be 
so unreasonable as to have been a clear abuse of the judicial dis- 
cretion. I am of the opinion that the finding should be so cor- 
rected that the claims of law made by the appellants may appear 
of record. 

The receivers of the A‘tna Company made application to the 
court for advice as to their duty respecting a proposition made 
by the Munich Reinsurance Company to settle and compromise 
certain demands by the receivers. Thereupon the court passed 
the order appealed from, which«authorized the compromise of 
claims aggregating upwards of $80,000 for 50 per cent thereof. 
These claims arose out of losses for which the Aétna is liable. 
The Aétna and Munich had entered into a reinsurance contract, 
as the contract terms it and as its subject-matter makes it, by 
which the Munich reinsured certain stipulated risks of the A®tna, 
the losses under which constitute the claims whose compromise 
the order authorized. 

The question for the trial court was whether or not a com- 
promise of 50 cents on the dollar was one which ought to be 
authorized. The question for us is whether the authorization 
of such compromise was so unreasonable upon the facts of record 
as to have been an abuse of judicial discretion. 

The opinion of the majority suggests that the field of inquiry 
before the trial court covered the question as to the collectibility 
of the judgment which might be obtained by the receivers if 
their claims were pressed to judgment. That question was not 
before the trial court. No interest attacked the financial re- 
sponsibility of the Munich. No such attack could have been 
successfully made, and the court could not have so relied in 
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making its order, for the statutes of the state required. the 
Munich, before it began business here, to deposit with the treas- 
urer of this state, or with the proper officer of some other state, 
$200,000 in securities authorized by law for investments by sav- 
ings banks. So that there was no issue before the trial court 
as to the collectibility of any judgment the receivers might secure 
against the Munich on their claim. 

The ordinary delays and expense attendant upon a litigated 
case of this nature are not, and could not, be claimed to be a suf- 
ficient justification for the compromise of a claim of this magni- 
tude. Thus the only issue of record before the trial court which 
might have justified the order of compromise was the issue con- 
cerning the probable validity of the claim. ‘The court’s order 
did not involve the legal decision of this issue. It did involve 
its consideration of this issue with a view to determining whether 
the claim was clearly valid, or subject to legitimate doubt. 

If the claim were clearly valid, it would not be contended that 
a compromise of an undoubted legal claim of as large magnitude 
as this against a responsible debtor for 50 cents on the dollar 
would be wise, or that an order of a court to that effect would 
be a legal exercise of the judicial discretion. If, on the other 
hand, the legal validity of the claim was seriously the subject of 
doubt, it could not be said that an order for its compromise was 
an abuse of the judicial discretion. ‘Therefore the real question, 
and the sole question before us, is: Does this record show that 
this claim was clearly valid, or does it show that it was an in- 
valid claim, or at least one of doubtful validity ? 

The application whose facts are admitted recites that the A‘tna 
Indemnity Company ceded to the Munich Reinsurance Company 
certain risks arising under bonds for fidelity and guaranty in- 
surance issued by it pursuant to a contract entered into by the 
parties and annexed to the application. Gur statutes required 
that the A‘tna should reinsure a proportion of its risks. The 
Munich denied liability under its contract with the A‘tna, except 
upon its receipt of certified copies of the discharge of such claims 
given to the A‘tna. 

‘The contract itself. over and over again, treats and designates 
its undertaking as reinsurance. The interpretation given to re- 
insurance contracts has been a uniform one for over 200 years. 
It is the settled law of the land :— 

“That a reinsurer of a specific risk is liable in case of loss to 
pay its obligation to the original insurer, irrespective of whether 
the orginal insurer is solvent or able to pay the loss in full or not.” 

The opinion of Mr. Justice Peckham in Allemannia Fire Ins. 
Co. vs. Firemen’s Ins. Co., 209 U. S. 326, 28 Sup. Ct. 544, 52 
I, Fd. 815, 18 Ann. Cas, 948, is an authoritative utterance upon 
this subject by our highest court, and while it stands the law upon 
this point should be regarded as settled. ‘The decisions in this 
country before this opinion held to this doctrine, and those which 
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have followed continue to hold to it. The contract of reinsur- 
ance between these companies must bear this interpretation, 
unless some of its provisions take it out of what may be termed 
the standard form of reinsurance contract. 

In the trial court two articles of the contract, XIV and XVIII, 
were presented as those features which differentiated this from 
the usual reinsurance contract. The claim made under Article 
XIV was the same claim made in the Allemannia Case. There, 
as here, the original insurer was insolvent and the reinsurer had 
there pleaded: First, that it was not liable because the insurer 
had not paid its loss and secured its discharge. Second, that the 
reinsurer could only be held liable for the ratable proportion of 
the sums actually paid by the insurer. ‘These defenses were held 
invalid. 

Article XVIII does not bear a doubtful construction. Its ef- 
fect is to oust the court of jurisdiction. Such an agreement is 
illegal. Chamberlain vs. Conn. R. R. Co., 54 Conn. 487, 9 Atl. 
244. This provision is collateral to the main agreement, and is 
not a condition precedent to the payment of the loss. Hamilton 
vs. Home Ins. Co., 137 U. S. 385, 11 Sup. Ct. 133, 34 L. Ed. 708. 

The application shows that all claims against the A‘tna have 
either been determined or referred to a committee to report its 
findings thereon to the court for its decision. The liability of 
the Munich will be concluded by the determination of these 
claims. ‘The arbitration article cannot now be permitted to open 
the decree of the court. 

The main ground of the majority opinion is that some of the 
risks of the contract were suretyship contracts, and these have 
been and quite likely may be differentiated by the courts from 
the reinsurance contract, and hence afford basis for the conclu- 
sion that the recovery is doubtful. Assuming that this legal 
claim might create a doubt concerning the recovery, the claim 
itself has no relevancy to this case. 

1. It rests upon the assumption of the fact that some of these 
losses in controversy arose out of suretyship risks. There is 
nothing in the record which points to this as a fact. It hardly 
seems permissible to resolve a fact of such high significance 
against the appellants, nor to found upon it an argument tending 
to show the uncertainty of the law upon this assumed position. 

2. The application recites, and its facts are admitted, that the 
Aftna ceded to the Munich “certain stipulated proportions of 
risks arising under bonds for fidelity and guarantee insurance.” 
The losses under these risks, so ceded, constitute the claims whose 
compromise the order authorized. We thus know from the ad- 
mitted facts that the risks so ceded were not suretyship risks. 

3. In the law of insurance, fidelity and guaranty contracts are 
construed by the courts as contracts of insurance rather than as 
those of suretyship. American Surety Co. vs. Pauly, 170 U. S. 
144, 18 Sup. Ct. 552, 42 L. Ed. 977; Richards on Insurance, 





Misc.]| Hirschberg vs. Bacher. 119 


§ 469. Whenever contracts reinsuring fidelity and guaranty con- 
tracts have been before the courts of this country, the general 
doctrine applicable to reinsurance contracts, viz., the doctrine of 
the Allemannia Case, has been upheld. French Mut. Gen. Soc. 
vs. U. S. F. & G. Co. (D. C.) 203 Fed. 558, 566. 

The reinsurance contract between these parties is a contract 
of indemnity, a method of insurance applied in a special way to 
cover particular risks already assumed by the original insurer. 
The claims of the receivers are obligations of the Munich arising 
under its contract with the A<tna against which it has no defense, 
hence the order compromising the claim of upwards of $80,000 
for 50 per cent thereof was, in my judgment, an abuse of the 
judicial discretion, and should not be upheld by this court. 


SUPREME COURT OF WISCONSIN. 


HIRSCHBERG 
Us. 
BACHER-* 


1. PARTNERSHIP — DISSOLUTION ACCOUNTING — GOOD 
WILL. 


One who purchased a one-third interest in the business of an insurance 
solicitor,” which consisted principally in the representation of an in- 
surance agency with which the solicitor had a contract, was not en- 
titled, at the termination of the partnership, to recover from the other 
any amount for the good will of the business. 


(For other cases, see Partnership, Cent. Dig. § 712; Dec. Dig. § 310.) 


2. EVIDENCE — DOCUMENTARY EVIDENCE — CONCLUSIVE- 
NESS. 

Where articles of copartnership of insurance solicitors, whose business 
consisted mainly of that derived from a contract with an insurance 
agency, provided that the senior member should be the manager and 
should decide all disputed points, and the senior partner had the re- 
ceipts and expenditures of the partnership entered on the books of the 
insurance agency, such entries established prima facie the amount 
of the expenditures as against the other partner. 


(For other cases, see Evidence, Cent. Dig. §§ 1660-1677; Dec. Dig. § 383.) 


Appeal from Circuit Court, Milwaukee County; F. C. Eschweiler, 
Judge. 

Action by Joseph G. Hirschberg against Julius Bacher. From a 
judgment for plaintiff for a portion only of the amount claimed, plaintiff 
appeals. Affirmed. 


* Decision rendered, Nov. 17, 1914. 149 N. W. Rep. 383. 
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This is an action to recover moneys the plaintiff claims are due 
him under a contract with the defendant to conduct an insurance 
business in the city of Milwaukee. The cause was tried to the 
court and judgment awarded for the plaintiff in the sum of 
$1,789.60, with interest thereon at 6 per cent per annum from 
June 20, 1911. 

The defendant, Bacher, was an insurance solicitor in the city 
of Milwaukee on and prior to September 1, 1905. His business 
consisted in soliciting insurance and the adjusting of claims. ‘The 
business conducted by him was in the name of Louis Auer & Son, 
which firm was conducting a general insurance business, and at 
the time here involved was the general agent for the Frankfort 
General Insurance Company. ‘he plaintiff and Bacher entered 
into the following agreement on the first of September, 1905 :—- 

“Agreement of copartnership, entered into the first day of 
September, 1905, by and between Julius Bacher of the city of 
Milwaukee, county of Milwaukee and state of Wisconsin, party 
of the first part, and Joseph C. Hirschberg of the same place, 
party of the second part. 

“Whereas, said party of the first part is now engaged in the 
business of soliciting employers’ liability, accident, fire and other 
insurance in the state of Wisconsin and elsewhere, and also in 
adjusting and settling claims under employers’ liability and ac- 
cident insurance policies; and whereas, said party of the first part 
is desirous of obtaining a partner in his said business, which he 
conducts in connection with Louis Auer & Son in said city of 
Milwaukee, and said party of the second part is desirous of be- 
coming such partner: It is agreed that said party of the second 
part shall pay to said party of the first part the sum of three 
thousand and no/100 ($3,000.00) dollars upon the date hereof, 
and the said party of the first part is to receive from and out of 
said second party’s share of the profits of said business, as herein 
fixed, the additional sum of three thousand dollars as follows: 
One thousand and no/too ($1,000.00) dollars upon the first day 
of September, 1906, 1907 and 1908, for and in consideration of 
which said party of the first part agrees to assign, and hereby 
does assign, to said party of the second part, a one-third (1/3) in- 
terest in said business and in the net income thereof; and it is 
further agreed that out of the gross receipts of said business all 
expenses shall first be paid, including all sums due to said Louis 
Auer & Son, pursuant to the agreements made, and to be made 
from time to time, between said Louis Auer & Son and said first 
party hereto, which said sum so paid to Louis Auer & Son shall 
in no event exceed one-quarter (4%) of the net receipts of the 
partnership hereby created after payment of all other expenses. 

“It is further agreed that should the party of the second part 
secure new business so as to increase the income of said partner- 
ship by the sum of five hundred ($500.00) dollars or more per 
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year, in excess of the increase in income secured by said first 
party in the same year, then said party of the second part is to 
receive fifty (50) per cent of said additional income secured by 
said first party, instead of one-third (1/3). 

“It is further agreed that said party of the second part is to 
have the right to draw out his share of the profits of said business 
no more than the sum of one hundred and no/100 ($100.00) dol- 
lars per month until said first party has received full payment of 
all sums agreed by this contract to be paid to him. 

““Tt is further agreed that each party shall devote his entire 
working time, attention, talents and business capacity to said 
business hereby agreed to be carried on by then: as copartners, 
it being understood that any business done by either party outside 
of the state of Wisconsin shall be subject in all respects to the 
terms of this agreement. 

“It is further agreed that the books shall be closed on the first 
day of January in each year, and the profits, if any, at once 
divided between said partners in accordance with the terms of 
this contract. 

“It is further agreed that said partnership shall continue for 
five (5) years from the date hereof, and that said first party shall 
be the head and manager of the business, and all questions con- 
cerning such business shall, in case of disagreement between said 
partners, be settled and determined by said first party. 

“Witness the hands and seals of said parties the day and year 
first above written. 


“Julius Bacher. [ Seal. ] 
| 


“Joseph G. Hirschberg. — [| Seal.] 
“In presence of 

“Ed. Porth. 

“W. Porth, Jr.” 


The plaintiff performed the conditions of the contract. The 
defendant notified the plaintiff that the partnership created there- 
by would not be continued after the expiration of the contract. 
At the expiration of the contract the plaintiff withdrew from any 
participation in the business. 

The circuit court held that under the provisions of the partner- 
ship agreement the plaintiff had no right to recover for any good 
will as an asset of the business, and that he was entitled to re- 
ceive one-third of the joint net earnings of plaintiff and de- 
fendant, realized from the business conducted by them, from 
September 1, 1905, to September 1, 1910. Upon this ruling the 
court awarded judgment to the plaintiff for $1,789.60, the amount 
found due him under the contract, with interest at 6 per cent per 
annum from June 20, 1911. From this judgment the plaintiff 
appeals. 
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Rubin & Zabel, of Milwaukee (Horace B. Walmsle, of Mil- 
waukee, of counsel), for Appellant. 


Doe, Ballhorn & Wilkie, of Milwaukee, for Respondent. 


SIEBECKER, J. (after stating the facts as above). 


{1] The plaintiff contends that the trial court erred in finding 
there was due him under the contract the sum of $1,789.60. It 
is urged that the court below committed error in refusing to 
allow the plaintiff recovery of the value of good will as an asset 
of the partnership business, appropriated by the defendant, and 
that the court erred in allowing charges of expense to be de- 
ducted from the income of the partnership business, which were 
not supported by evidence, and thus deprived the plaintiff from 
recovering his full share of the net income of the partnership 
business. These claims of the plaintiff require interpretation of 
the contract of the parties, designated a copartnership agreement. 
It appears from the context of this agreement that the defendant 
Bacher was, prior to and at the time this agreement was made, 
engaged in the business of soliciting liability insurance, and was 
conducting this business in connection with the firm of Louis 
Auer & Son, who were doing a general insurance business in the 
city of Milwaukee. The contract provides that out of the gross 
receipt of the business transacted, “all expenses shall first be paid, 
including all sums due said Louis Auer & Son, pursuant to the 
agreement made, and to be made from time to time between said 
Louis Auer & Son and said first party hereto, which said sum so 
paid to Louis Auer & Son shall in no event exceed one-quarter 
(%) of the net receipts of the partnership hereby created, after 
payment of all other expenses.” It was also agreed that the 
plaintiff was to pay the defendant $3,000 on the day the con- 
tract was made and an additional $3,000 out of his profits on 
September 1, 1906, 1907, and 1908; in consideration of these 
payments to the defendant he assignetl to the plaintiff “a one- 
third (1/3) interest in said business and in the net income 
thereof.” ‘The partnership was to continue five years from the 
date of the contract, September 1, 1905. ‘The stipulations of the 
contract and the recitals therein clearly contemplate that the 
business to be transacted by the partnership was principally that 
which the defendant, Bacher, secured the right to do by his con- 
nection with the firm of Louis Auer & Son. The business trans- 
acted during the contract period was almost entirely under con- 
tract by defendant with this firm. It appears that the defendant 
had been engaged as soliciting agent for years under like arrange- 
ments with said firm, and that there was a large number of 
policies in force at the time the plaintiff joined him in the business. 
It is urged that the down payment by the plaintiff of the $3,000 
and an additional $3,000 out of his share of the earnings was a 
purchase by him of an interest which included an element of good 
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will in defendant’s business. The nature of the business and the 
terms of the contract tend to negative this claim. Defendant’s 
business cannot be likened to an established commercial plant, its 
advantages to plaintiff in associating himself therewith consisted 
in becoming acquainted with defendant’s patrons, in sharing in 
the profits of the commission that would naturally come to the firm 
through renewals of contracts with such patrons and the pro- 
ceeds of defendant’s success as a soliciting insurance agent in 
connection with Louis Auer & Son. Under the circumstances 
and conditions of this business it is apparent that the terms of the 
contract, assigning to the plaintiff a “one-third (1/3) interest in 
the said business and the net income thereof,” granted to plain- 
tiff an interest in the earnings thereof for the contract period. 
We find nothing in the agreement, when applied to the situation 
of the parties, to indicate that they contemplated that the transfer 
of an interest in the business and the income thereof was to in- 
clude an element of value in the nature of good will. We are of 
the opinion that the trial court properly held that the contract 
gave plaintiff a right to a one-third interest in their joint net earn- 
ings realized from the business during the contract period. 

[2] The question remains, Did the court find the correct 
amount due plaintiff out of the net proceeds of the business under 
the contract? ‘The plaintiff contends that he has not been awarded 
recovery of the full amount due him, and bases this contention 
on the ground that he has shown the gross amount of commissions 
and fees earned by them during the five years covered by the con- 
tract, and that defendant, who had charge of the disbursements, 
has failed to prove an amount thereof, which reduces the gross 
earning to the net amount found by the court. The account of 
the income and disbursements of the business was kept'in the 
books of Louis Auer & Son. ‘This is not disputed. According 
to the entries of these books the court allowed the plaintiff re- 
covery for the correct amount due him. It, however, is urged 
that this basis of settling the partnership affairs is not proper, and 
that the book entries cannot control because the defendant failed 
to show that the disbursements, as itemized in such book accounts, 
are correct and proper deductions. The bookkeeper testified that 
she made the entries of expense therein as they were given to her 
by Mr. Bacher. It also appears that Bacher gave the plaintiff a 
monthly statement of their earnings; that they were not objected 
to by the plaintiff as incorrect. The contract provides that the 
books shall be closed on the 1st day of January in each year, and 
that the profits, if any, be then divided. The contract, further- 
more, provides that Bacher “shall be the head and manager of 
the business, and all questions concerning such business shall in 
case of disagreement between such parties be settled and de- 
termined by said first party [Bacher].” Under these terms of 
the contract Bacher clearly had the management of the business, 
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concerning the charges and disbursements, and it authorized him 
to direct the entry of the charges in the books of account. When 
he submitted monthly statements to plaintiff of the net earning, 
it devolved upon the plaintiff to object thereto if he did not ac- 
cept them as correct. This he never did until the five years of 
the contract had run. It is apparent that the plaintiff accepted the 
defendant’s statement of. the business expenses as correct until 
the contract period was about to expire. Under these circum- 
stances, and under the terms and conditions of the contract for 
conducting the partnership affairs, the evidence of the monthly 
statements, the books of accounts, and the testimony of the book- 
keeper that the items of expenditure deducted from the gross 
earnings were proper and correct as they appeared therein prima 
facie established the items involved in the accounting. The facts 
and circumstances were competent proof on the subject, and war- 
ranted the trial court to conclude that the items Bacher reported 
and directed to be charged as expenses should be deducted from 
the gross earnings. ‘The court properly allowed them, and 
awarded plaintiff a judgment for the balance due him on the 
amounts collected and paid before September 1, 1910, and for the 
amount earned before but collected after that date. 
Judgment affirmed. 
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CIRCUIT COURT OF KENTUCKY. 


FAYETTE CouNTY. 


T. T. FORMAN et AL. 
US. 
THE MUTUAL LIFE INS. CO or New Yorx.* 


INSURANCE—LIFE INSURANCE—ILLUSTRATIONS. 


An “illustration” appended to a deferred dividend policy, he/d, not a part 
of the contract. Held, further, that even if such paper be read in 
connection with the policy itself, it could not be considered as guaran- 
teeing a fixed surplus at the end of twenty years from the date of 
its issuance. 


Mathew Walton, John B. Shannon and M. Don Forman for Plaintiffs. 
Grubbs & Grubbs and Frederick L. Allen, for Defendant. . 


This cause having been submitted and the court being suffi- 
ciently advised, thereupon rendered a written opinion in words 
and figures as follows, to wit :— 

“This action involves the construction of an agreement of in- 
surance entered into between the plaintiff and defendant company. 
Except in so far as controlled by statute, the principles governing 


a contract of insurance are no different from the principles 
governing any other kind of a contract. If the contention of the 
plaintiff be true, or if the contention of the defendant be true, 
the minds of the contracting parties never met. After giving due 
consideration to the contention of each, there is nothing left for 
the court to. do but to dismiss both and give to the contract itself 
such interpretation as seems fairly consistent with the attitude of 
the parties at the time it was made. 

The policy which evidences the terms of the contract between 
the parties, has this provision :— 

“This policy is issued on the Twenty-Year Distribution Plan. 
It will be credited with its distributive share of surplus ap- 
portioned at the expiration of twenty years from the date of 
issue, Only twenty-year distribution policies in force at the end 
of such term, and entitled thereto by year of issue shall share in 
such distribution of the surplus; and no other distribution to 
such policies shall be made at any previous time. All surplus so 
apportioned may be applied at the end of such period to purchase 
an annuity or may then be drawn in cash.” 

No mortal man, unassisted, knows what that means. The 
art of calculating the surplus earnings of an insurance company, 

* Decision rendered, Nov. 28, 1914. From a certified transcript. 

Vol. XLV.—9 
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and applying to each policy its proportionate part of such earn- 
ings, is known only to the accountant itself. The fund which 
determines the apportionment, the arbitrary “compensation” allow- 
ance, and the annual “hypothetical” dividends set apart convey 
nothing to the mind of the average layman. ‘These are all ex- 
plained, however, by Mr. Hutchinson, in his answers to plaintiff’s 
interrogatories, but in a way that means nothing to this court. 

Whatever may be the difference between a ““T'wenty-Year De- 
ferred Payment Policy” and a “Tontine Policy,” it is apparent 
that this policy does not belong to the latter class. 

That the method of calculation adopted by the defendant was 
not in accordance with the provisions of the policy, or was 
different in principle from the method adopted in the “illustration” 
paper attached to the policy, is not apparent from the record. 

The only question for determination then, is, Was the paper 
marked “illustration” a part of the original contract of insurance ? 

The court has reached the conclusion that it was not. It bears 
on its face evidence of the fact that it was not intended to be 
considered as a part of the contract. “What the surplus will be in 
future settlements will necessarily depend upon subsequent ex- 
perience.” This provision not only does not guarantee that the 
surplus for the subsequent twenty years will be the same as the 
surplus for the preceding twenty years, but expressly disclaims 
any purpose of so guaranteeing, so that, even if this paper had 
been made a part of the contract, read in connection with the 
policy itself, it could not be considered as guaranteeing a fixed 
surplus at the end of twenty years from the date of its issuance. 
This being true, judgment will have to be rendered for the 
defendant. 

It is now ordered and adjudged by the court, in accordance 
with said written opinion, that the petition of the plaintiff be and 
same is hereby dismissed and that the defendant, The Mutual 
Life Insurance Company of New York, recover of the plaintiff, 
T. T. Forman, its costs in this action expended. 

The plaintiffs, T. T. Forman and Leila C. Forman, his wife, 
object and except to this judgment and pray an appeal to the 
Court of Appeals of Kentucky, which is granted. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FirtH CIrcult. 


MUTUAL LIFE INS. CO. or New York 
US. 
POWELL. (No. 2549.)* 


INSURANCE — LIFE INSURANCE — WAIVER AFFECTING 
RIGHT TO AVOID POLICY FOR FRAUD—COLLUSION OF 
AGENT. 

The insured in a life policy, in her application, which was made a part 
of the contract, with a provision that in the absence of fraud the 
statements therein should be deemed representations, and not war- 
ranties, in answer to questions by the medical examiner, stated that 
she had been subject to no illness or disease since childhood and 
was in good health; that she had consulted no physician within 
five years, had undergone no surgical operation, nor been treated 
in a hospital. All of such statements were false, and known to be 
so by her and by the medical examiner; but such fact was not com- 
municated or known to the company. She was in fact afflicted at 
the time with a mortal disease, for which she had undergone a 
surgical operation in a hospital, and which caused her death within 
ten months after issuance of the policy. Such facts were undis- 
puted. Held, that the fact that the medical examiner was the 
agent of the company did not charge it with knowledge of the 
facts known to him and that the fraud avoided the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


In Error to the District Court of the United States for the Southern 
District of Georgia; Emory Speer, Judge. 

Action at law by W. C. Powell, administrator of the estate of M. 
Emma Powell, deceased, against the Mutual Life Insurance Company of 
New York. Judgment for plaintiff, and defendant brings error. Re- 
versed. 


3efore Pardee and Shelby, C. JJ., and Foster, D. J. 


James H. Gilbert, of Atlanta, Ga., and. William H. Fleming, of 
Augusta, Ga., for Plaintiffs in Error. 
James N. Talley, of Macon, Ga., and John T. West, of Thomson, Ga., 
for Defendant in Error. 
Foster, D. J. 


This is an action on a policy of life insurance, brought by W. C. 
Powell, as administrator of the estate of his deceased wife, M. 
Emma Powell. The defendant admitted the issuance of the policy 
sued on and the receipt of the premium, return of which it ten- 
dered, but set up that the policy never took effect, as a contract 
binding upon the defendant, because at the time of the payment 
of the first premium and the issuance of the policy the applicant 
was not in good health, but was afflicted with a disease which 


* Decision rendered, “Oct. 5, 1914. 217 Fed. Rep. 565. 
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caused her death within less than seven months thereafter, to wit, 
carcinoma or cancer of the breast, of which fact defendant was 
ignorant at the time of the payment of the premium and the issu- 
ance of the policy, and continued ignorant until after the death 
of the applicant, relying upon statements of the applicant which 
were false. The policy was issued February 9, 1910, and the in- 
sured died on December 6, 1910, of cancer, shortly after an opera- 
tion by which her entire left breast was removed. 

At the close of the evidence defendant moved the court to direct 
a verdict in its favor, which was denied. ‘This action of the 
court is one of the errors assigned. 

The policy contains the following clauses :— 


“This policy and the application herefor, a copy of which is 
indorsed hereon, or attached hereto, constitute the entire contract 
between the parties hereto. All statements made by the insured 
shall, in the absence of fraud, be deemed representations, and not 
warranties, and no such statement of the insured shall avoid, or 
be used in defense to, a claim under this policy, unless contained 
in the written application herefor, copy of which is indorsed 
hereon, or attached hereto.” 

‘Agents are not authorized to modify this policy or to extend 
the time for paying a premium.” 

The application, made part of the policy, contains the follow- 
ing clause :— 

“All the following statements and answers, and all those that 
I make to the company’s medical examiner, in continuation of 
this application, are true, and are offered to the company as an 
inducement to issue the proposed policy, which shall not take 
effect unless and until the first premium shall have been paid dur- 
ing my continuance in good health, and unless also the policy 
shall have been issued during my continuance in good health.” 

The medical examiner’s report, as set out in the policy, con- 
tains, among others, the following questions and answers (the an- 
swers are italicized) :— 

“4. What illnesses, diseases, or accidents have you had since 
childhood? (The examiner should satisfy himself that the appli- 
cant gives full and careful answers to this question. ) 

“Name of disease, etc.: None. Number of attacks: None. 

“5. Have you stated in answer to question 4 all such illnesses, 
diseases or accidents? Yes. 

“6. State every physician who has prescribed for you or whom 
you have consulted in the past five years. 

“Name of physician: None. Address: None. When con- 
sulted. Give nature of complaint. Give full details above under 
Q. 4. (No answer.) 

“7, (a) Are you now in good health? Yes. (b) If not, what 
is the impairment? (No answer.) * * * 

“10. Have you undergone any surgical operation? No, * * * 
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“17, (a) Have you ever been under treatment at any asylum, 
cure, hospital or sanitarium? No. (b) If so, when, how long 
and for what cause?” (Ne answer.) 


As to her said answers the insured signed the following cer- 
tificate : 

“I certify that my answers to the foregoing questions are cor- 
rectly recorded by the medical examiner. 

“(Signature of the person examined.] M. Emma Powell.” 


All the above answers were untrue. It is shown that in 1904 
the insured consulted Dr. Groves, who was her family physician, 
and who also conducted the medical examination for the insur- 
ance company, about a sore on her left breast, and he sent her to 
Dr. Culbertson, a specialist in such matters, who treated her; 
that in 1907 she again consulted Dr. Groves, who this time sent 
her to Dr. Oertel, also a specialist, and he in turn took her to a 
hospital, where she remained two days and underwent an opera- 
tion by Dr. Crane, by which her left nipple and some surrounding 
tissue were excised. Defendant also offered evidence to the 
effect that the said answers were material and, had they been 
answered truthfully, the policy would not have issued. There 
was also some showing that other answers regarding family his- 
tory were materially false. All of the physicians testified in the 
case, except Dr. Groves, who was deceased. Dr. Culbertson 
testified that he diagnosed the sore on her breast as epithelioma, 
or skin cancer, and was under the impression that he had so in- 
formed her and her husband; and Dr. Crane testified that the 
disease for which he excised the nipple was Paget’s disease, 
which he now considers always develops into cancer. 

Had the case ended here, the defendant undoubtedly would 
have been entitled to a directed verdict, regardless of whether the 
statements to the medical examiner be considered as warranties, 
because of the apparent fraud, or merely as representations, since 
they were untrue and material to the risk. 

But plaintiff seeks to avoid the effect of the false answers on 
the theory that the insured was in good faith and made true 
answers to the questions propounded, but that they were incor- 
rectly recorded by the medical examiner; that the insured relied 
upon his advice in permitting the answers as written to stand; 
that the said doctor was the agent of the insurer, and had full 
knowledge of the facts, and the company is charged with his 
knowledge and bound by his acts. 

‘To support this theory the plaintiff was sworn as a witness in 
his own behalf, and testified that he was present when his wife 
was examined by Dr. Groves prior to her visit to Dr. Culbertson, 
and he was also present when she was examined for the insurance 
policy. His testimony in part is as follows :— 


“Q. Mr. Powell, when those questions were asked about the 
treatment, what treatment she had had, surgical operations and 





130 Insurance Law Journal, Vol. 45. [Feb., 1915. 


things of that kind, what answer did she make Dr. Groves? A. 
She says to Dr. Groves, ‘You know my condition;’ she says, 
“You know I have been treated by you and Dr. Culbertson and 
Dr. Oertel; what should my answer be in a case like that?? The 
doctor says, “You are done and well now; you have been well 
for four years; you haven’t felt any effects of this place,’ he 
says; ‘I would answer in the negative; I would answer, “No”— 
that I was not in the hospital, and was not treated, according to 
the questions asked in the application.’ Q. Who wrote those 
answers? A. Dr. Groves.” 

And he testified to similar conversations regarding the other 
auestions, not necessary to set out more in detail. 

Plaintiff cites the case of Fidelity Mutual Life Association vs. 
Jeffords, 107 Fed. 402, 46 C. C. A. 377, 53 L. R. A. 193, decided 
by this court, and Continental Life Insurance Co. vs. Chamber- 
lain, 132 U. S. 304, 10 Sup. Ct. 87, 33 L. Ed. 341, as controlling 
authority, and various other cases along the same line. We do 
not think the two cases above cited are analogous to the one at bar. 

In the Jeffords Case it was contended that, while the insured was 
afflicted with incipient consumption, he did not know it; that he 
mentioned several doctors who had treated him, but had merely 
forgotten to mention others; that under the Georgia Code, if in 
good faith, he could recover. The evidence was conflicting, and 
there was no motion to direct a verdict. ‘The ruling of the court 
was only as to the charges given and refused. Here there is no 
conflict of evidence. ‘The insured knew the facts, had not for- 
gotten them, and actually discussed them at the time of answering 
the questions. 

In the Chamberlain Case the false representation was as to 
other insurance. ‘The insured was a member of certain co- 
operative societies, and informed the agent of that fact, and after 
considerable discussion it was decided to answer the question as 
to other insurance in the negative. ‘There was no question as to 
the good faith of either the insured or the agent, and there was 
some latitude for difference of opinion. 

The conduct of the insured in this case is incompatible with 
good faith. It may be that neither she nor her husband knew 
that she was afflicted with cancer, as all people are prone to de- 
ceive themselves with regard to lingering and fatal maladies; but 
even as to this there is considerable doubt. But it is unbelievable 
that she did not know that the trouble with her breast was seri- 
ous, as otherwise her family physician would not have sent her 
to specialists. She could not help knowing that she had under- 
gone a surgical operation, that she had been treated in a hospital, 
and that she had consulted physicians within five years before the 
application for the policy. As to her knowledge of these facts 
the testimony of her husband removes all doubt. 

It would be fruitless to attempt to analyze and reconcile the 
many apparently conflicting decisions on this subject, though 


‘ 
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doubtless there are special facts in each case to distinguish it from 
the others, as in our opinion this case is controlled by the decisions 
in New York Life Insurance Co. vs. Fletcher, 117 U. S. 519, 6 
Sup. Ct. 837, 29 L. Ed. 934, Attna Life Insurance Co. vs. Moore, 
231 U.S. 543, 34 Sup. Ct. 186, 58 L. Ed: 356, and Prudential In- 
surance Co. vs. Moore, 231 U. S. 560, 34 Sup. Ct. 191, 58 L. Ed. 
367. In this case it is apparent that a gross fraud was perpe- 
trated on the insurer, which would have been impossible without 
the active participation of the insured. ‘The medical examiner 
was not the agent of the company for the purpose of defrauding 
it. It had the right to rely on the statements of the insured that 
her answers were true and had been correctly recorded by the 
doctor, and it is not estopped to set up their falsity. 

In the Fletcher Case, supra, the facts and contentions were 
practically the same as here, and the court, through Mr. Justice 
Field, quoting with approval the language of the Supreme Court 
of Connecticut, said :— 

“But it cannot be supposed that these defendants intended to 
clothe this agent with authority to perpetrate a fraud upon them- 
selves. ‘That he deliberately intended to defraud them is mani- 
fest. He well knew that, if correct answers were given, no policy 
would issue. Prompted by some motive, he sought to obtain a 
policy by means of false answers. His duty required him not 
only to write the answers truly as given by the applicant, but 
also to communicate to his principal any other fact material to 
the risk which might come to his knowledge from any other 
source. His conduct in this case was a gross violation of duty, 
in fraud of his principal, and in the interest of the other party. 
‘Yo hold the principal responsible for his acts, and assist in 
the consummation of the fraud, would be monstrous injustice. 
* * * The fraud could not be perpetrated by the agent alone. 
The aid of the plaintiff or insured, either as an accomplice or as 
an instrument, was essential. If she was an accomplice, then she 
participated in the fraud, and the case falls within the principle 
of Lewis vs. Phcenix Mutual Life Insurance Co., 39 Conn. 100 
If she was an instrument, she was so because of her own negli- 
gence, and that is equally a bar to her right to recover.” 

In the two Moore Cases cited above the provisions of the 
Georgia Code were considered by the Supreme Court, and the 
decisions are clearly to the effect that where the statements in 
the application and answers to the medical examiner were false 
and material, if undisputed, the question of good faith was not 
one for the jury. It is true that the policies in the said two cases 
contained clauses to the effect that no statement or declaration 
made to any agent or examiner or other person not contained in 
the application could be taken or construed as having been made 
to or brought to the notice and knowledge of the company. 
While the language of the policy under consideration as contained 
in the clauses above quoted is somewhat different, its effect is the 
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same. But this is immaterial, as on the undisputed facts the 
fraud was apparent. 

In this case the defendant was entitled to a directed verdict. 
The overruling of the motion to that effect was error, and the 
judgment must be reversed. As the same questions are not likely 
to arise on the next trial of the case, it is unnecessary to consider 
the other assignments of error. 

Reversed and remanded. 


—_——- e@—__ _—__——_- 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


NATIONAL CIRCLE, DAUGHTERS OF ISABELLA, 
vs. 
HINES et AL.* 


1. INSURANCE—BENEFICIAL ASSOCIATIONS—SUBORDINATE 
BODIES—OWNERSHIP OF PROPERTY. 

Where the constitution for subordinate circles prescribed by a fraternal 
association organized to render pecuniary aid to its members and their 
beneficiaries, with power to establish local circles and govern and 
manage them by laws of its making, required local circles to estab- 
lish and maintain funds from which sick, death or funeral benefits 
and general expenses were to be paid, the funds so accumulated by a 
subordinate circle belonged to such body. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


2. INSURANCE—BENEFICIAL ASSOCIATIONS—FUNDS—TRUST 
CHARACTER. 


The funds of a subordinate circle of a fraternal association, which it was, 
by its constitution, required to establish and maintain for the payment 
of sick, death and funeral benefits and general expenses, were im- 
pressed with a trust, and neither the circle nor its members, whether 
a majority or a minority, could divert the funds from the purposes 
of the trust to another organization, and hence a vote of a meeting 
of a subordinate circle to withdraw from the association gave its 
treasurer no authority to divert the funds to another organization, 
especially where no adequate notice of the meeting was given and 
large numbers of the members had no knowledge of the vote and did 
not assent to it. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


3. INSURANCE — BENEFICIAL ASSOCIATIONS — FUNDS —EN- 
FORCEMENT OF TRUST. 

Equity will enforce the trust with which funds of a fraternal association, 
accumulated for the payment of benefits, is impressed, and prevent 
a diversion of such funds to purposes other than those specified in 
the association’s charter and laws. 


(For other cases, see Insurance, Cent. Dig. § 1839; Dec. Dig. § 698.) 





* Decision rendered, Dec. 2, 1914. 92 Atl. Rep. 401. 
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4. INSURANCE — BENEFICIAL ASSOCIATIONS — FUNDS — 
RIGHTS OF WITHDRAWING MEMBERS. 


Members of a fraternal association who withdraw therefrom lose their 
interest in and rights over funds accumulated for the payment of sick, 
death and funeral benefits. 


(For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 694.) 


5. INSURANCE — BENEFICIAL ASSOCIATIONS — ACTIONS — 
PARTIES. 

Where, under the constitution for subordinate circles prescribed by a 
fraternal association, it was the duty of a subordinate circle to main- 
tain funds for the payment of benefits and general expenses, and of 
the association to protect the members of the subordinate circle in 
and to such funds, though a subordinate circle was a proper party to 
enforce the trust in such funds where a minority of the members il- 
legally voted to withdraw from the association and the treasurer 
recognized the withdrawal as legal and transferred the trust funds to 
another organization, the association could sue to restrain the diver- 
sion of such funds and to require an accounting, especially as the 
trust funds might be dissipated before the subordinate circle could 
be reorganized and in a position to protect them. 

(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


6. INSURANCE — BENEFICIAL ASSOCIATIONS — ACTIONS — 
PLEADING—SUFFICIENCY OF ALLEGATIONS—FACTS OR 
CONCLUSIONS. 

In a suit by a fraternal association to enjoin a diversion of the funds of 
a local circle, an allegation that, under its charter and the constitu- 
tion prescribed for subordinate circles, it was the duty of the associa- 
tion to protect the members of the subordinate circle in such funds 
was not, as claimed, a mere allegation of duty, but a summarization 
of a part of the provisions of the association’s charter. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


8. INSURANCE — BENEFICIAL ASSOCIATIONS—LOCAL AND 
SUBORDINATE BODIES—MUTUAL DUTIES AND POWERS. 


Where a fraternal association having power to establish local circles did 
establish such circles and prescribed a constitution for them, requiring 
them to maintain funds for the payment of benefits and general ex- 
penses, it was the duty of the association, for its own interests and 
those of its subordinate circles and its members, to prevent a diversion 
of the funds of a subordinate circle, even though its charter did not 
expressly confer this power upon it. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


9. INSURANCE — BENEFICIAI ASSOCIATIONS — ACTIONS — 
PARTIES. 


Where a subordinate circle was in arrears to the fraternal association by 
which it was established for debts and dues to which the association 
was entitled under its constitution and laws, the association, by reason 
of its position as creditor, if not on other grounds, could maintain a suit 
to enjoin the treasurer of such circle from diverting the funds of the 
circle, and for an accounting by him, and the fact that it did not pray 
for a money judgment did not affect its right to maintain the suit. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


Appeal from Superior Court, New Haven County; Marcus H. Hol- 
comb and Joel H. Reed, Judges. 

Suit by the National Circle, Daughters of Isabella, against Katherine 
Hines and others. Affirmed. 
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Suit to restrain the defendants as treasurer and financial secretary of 
Loyal Circle No. 7, a subordinate branch or division of the plaintiff organ- 
ization, from paying out or issuing in any way moneys alleged to belong 
to said Circle No. 7, and also for an accounting of all moneys in their 
hands as such officers. The court overruled the demurrer, and upon the 
refusal of the defendants to plead further judgment was rendered for the 
plaintiff, from which the defendants appealed. No error. 


Walter J. Walsh, of New Haven, for Appellants. 
Charles I*. Roberts, of New Haven, for Appellee. 


WHEELER, J. 

The plaintiff was incorporated by special charter of the Generai 
Assembly (Special Laws 1907, p. 402); among other purposes, to 
render pecuniary aid to its sick and distressed members and their 
beneficiaries and to defray the funeral expenses of its members. 
It had power to establish local circles and grant them charters 
and to govern and manage them by laws of its making and to 
enforce the same. It established, under this authority, Loyal 
Circle No. 7, which has affiliated with the plaintiff and been sub- 
ject to its charter, constitution and by-laws from its organization 
to October 13, 1913. Under the constitution prescribed by the 
plaintiff for subordinate circles it was the duty of Loyal Circle 
No. 7 to establish and maintain a general fund from which all 
claims for sick benefits and for the general expenses of the circle 
were required to be paid, and a mortuary fund from which all 
claims for death or funeral benefits were required to be paid. 
And it was the duty of the plaintiff, under its charter and consti- 
tution, to protect the members of Loyal Circle No. 7 in and to 
these funds and to the death claims and beneficiary liabilities now 
or hereafter maturing in favor of any such member. Loyal 
Circle No. 7 is in arrears to the plaintiff for debts and dues to 
which it is entitled under its constitution and laws. The circle 
had accumulated on October 13, 1913, a substantial sum in its 
mortuary fund and its general fund, which was deposited either 
in the name of the circle or its treasurer, defendant Hines. On 
this date a small minority of the members of the circle, without 
notice to members specifying the objects of the meeting, and with- 
out the knowledge of a large number of the members, held a 
special meeting of the circle and voted to withdraw as a sub- 
ordinate circle of the plaintiff. The defendant treasurer, acting 
under this vote, withdrew these deposits and deposited the same 
either in the name of an organization not established under the 
plaintiff, and called “The Loyal Ladies,” or in her name as treas- 
urer thereof. These funds are now or may be immediately 
needed to meet the death claims of beneficiary liabilities of Loyal 
Circle No. 7, now or hereafter maturing, and if these funds are 
thus diverted the plaintiff will be unable to fulfill the duty it owes 
to the members of Loyal Circle No. 7, and from collecting the 
debts owed it by this circle. 

[1] The funds accumulated by Loyal Circle No. 7, which was 
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a subordinate body of the plaintiff, a fraternal incorporated or- 
ganization, belong to the subordinate body. 

[2, 3] As soon as paid in by the members these funds became 
impressed with a trust, the terms of which are found in the 
charter of the plaintiff and in the constitutions and laws of the 
plaintiff and of the subordinate body. Grand Lodge of Connecti- 
cut vs. Grand Lodge of Massachusetts, 81 Conn. 189, 208, 70 Atl. 
617; note to Grand Court vs. Hodel, 47 L. R. A. (N. S.) 927, 931. 

Equity will enforce this trust and prevent the diversion of these 
trust funds to purposes other than those specified by the charter 
and laws of the plaintiff. Grand Lodge of Connecticut vs. Grand 
Lodge of Massachusetts, 81 Conn. 189, 203, 70 Atl. 617; Penfield 
vs. Skinner, 11 Vt. 296, 298; High on Injunctions (4th Ed.) 
§ 1192, p. 1193. 

Neither Loyal Circle No. 7, nor its members, whether a ma- 
jority or a minority, could divert these funds from the purposes 
of the trust to another organization. Koerner Lodge vs. Grand 
Lodge, 146 Ind. 639, 655, 45 N. E. 1103; McFadden vs. Murphy, 
149 Mass. 341, 342, 21 N. I. 868. 


[4] The members of Loyal Circle No. 7 who withdrew lost 
their interest in and rights over these funds. Their ownership 
vested with Loyal Circle, and none but Loyal members had any 
interest in or rights over these funds. Grand Jodge of Connecti- 
cut vs. Grand Lodge of Massachusetts, 81 Conn. 189, 70 Atl. 
617; Fawcett vs. Iron Hall, 64 Conn. 170, 29 Atl. 614, 24 L. R. A. 
815; Freundschaft Lodge vs. Alchenburger, 235 Ill. 438, 85 N. E. 
653. Thus the vote of withdrawal did not give the defendant 
treasurer authority to divert these trust funds from the purposes 
of the trust. These funds, whether in her cystody or that of 
the I,oyal Ladies, remain impressed with the trust, which immedi- 
ately attached upon the creation of the funds. ‘Their ownership 
then vested and still vests in Loyal Circle No. 7. The defendant 
treasurer could not rely upon the vote of the meeting, had it been 
duly called; much less had she the right to rely upon this meeting 
whose acts were illegal, since no adequate notice of it was given 
the members, and large numbers of them neither had knowledge 
of the vote taken nor assented to it. 


[5] The defendants do not contest these settled principles of 
the law, but rely upon the claim that the plaintiff cannot maintain 
this action, since upon the facts of record it has no right, title or 
interest in and to the funds diverted. Ordinarily the proper 
party to enforce the trust in these wrongly diverted funds would 
be Loyal Circle No. 7, yet we do not think Loyal Circle is the only 
party which may, by legal action, protect and preserve these funds. 
The situation is unusual. A minority of Loyal Circle has illegally 
voted to withdraw from the plaintiff. The keeper of its funds 
has recognized the withdrawal as legal and, acting in accordance 
with this vote, has transferred the trust funds in her keeping to 
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another organization. It is obvious that until Loyal Circle has 
been reorganized and a legal vote had authorizing a legal action 
to protect and secure these funds, the circle will not and cannot 
act. Meantime the trust funds may have been dissipated, and 
when Loyal Circle No. 7 is in a position to protect its trust funds, 
they may have vanished. ‘The powers of equity are broad enough 
to protect trust funds and enforce the trust under any and all 
circumstances. It will not suffer a wrongdoer to waste trust 
funds. For the protection of the trust funds of Loyal Circle the 
known remedies of the law are ample. If this were not so, equity 
would find the way. Trust funds are its especial care. 

16, 7| The facts of record show that the plaintiff, under its 
charter and laws, is in duty bound to protect the members of 
Loyal Circle in their rights to these funds. ‘The defendants as- 
sert that this is a mere allegation of duty. We do not so regard 
it. It is a summarization of a part of the provisions of the 
plaintiff’s charter, under the special act, of which we take judicial 
notice. General Hospital Soc. vs. New Haven Rendering Co., 
79 Conn. 581, 585, 65 Atl. 1065, 118 Am. St. Rep. 173, 9 Ann. 
Cas. 168. 

[8] The plaintiff owed to the members of Loyal Circle, by the 
express provision of its charter, the duty of protecting in the 
courts of this state the trust funds of the circle against their di- 
version to uses and purposes other than those of its charter and 
law. ‘This specific duty made imperative its appeal to equity to 
help it preserve and place these trust funds in the keeping of 
their owner. If its charter did not expressly confer this power 
upon the plaintiff, we should find authority for its course in the 
fact that Loyal Circle owed its origin to the plaintiff and existed 
under its laws and government and secured and maintained these 
funds for purposes prescribed by the plaintiff. From powers 
such as these the duty was cast upon the plaintiff, for its own 
interests and that of its subordinate body and its members, to see 
that the law of its origin and the laws of its order were carried 
out. If this were done the trust funds of Loyal Circle would be 
available for the execution of the trust. If it were not done the 
laws of the order would be violated, the purposes of its trust 
funds defeated, and the existence of the plaintiff imperiled. For 
its existence is involved in the destruction of its subordinate body 
and in the diversion of the trust funds from the purposes for its 
trust to the uses of a rival organization. Loyal Circle is tem- 
porarily unable to protect the interests of its members in these 
funds by preventing their diversion and securing an accounting. 
The need is urgent. Who is there, under these conditions, who 
can act for the subordinate body and for all of its members, unless 
it be the parent organization without whose sanction there would 
have been no subordinate body and no trust funds to be diverted? 

[9] The action may be sustained on narrower grounds. The 
plaintiff is a creditor of Loyal Circle. As such it might in the 
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same action have sought to secure its debt and asked equitable 
relief by way of an injunction and an accounting. Lewisohn vs. 
Stoddard, 78 Conn. 575, 601, 63 Atl. 621; Bronson vs. Thompson, 
77 Conn. 214, 58 Atl. 692; Vail vs. Hammond, 60 Conn. 383, 22 
Atl. 954, 25 Am. St. Rep. 330. Had the plaintiff joined to its 
prayers for relief one for a money judgment, these authorities 
and others in our jurisdiction would sustain the action. As a 
general rule the prayer for a money judgment supports the 
equitable relief. But situations may occur where a creditor does 
not desire to force his debtor to an immediate payment, but does 
desire to prevent the diversion of the funds of the debtor. When 
the debtor is a charity or a subordinate body of a parent fraternal 
organization, there would seem to be the best of reasons for ap- 
proving the course of a creditor in securing an accounting and 
the preservation of the trust funds of the debtor for the purposes 
of the trust and withholding its right to press for immediate pay- 
ment of its debt. We think the plaintiff was entitled to this 
action as a creditor of Loyal Circle. 

[10] The defendants claim the judgment is defective in that it 
does not follow the claims for relief, and in that the facts of 
record do not show that the defendant Fitzgerald is concerned in 
the diversion of these funds. The form of judgment was sub- 
mitted to the counsel for the defendants and approved of by 
them. If it be broader than the issues or the record warrants, 
the defendants have waived by the approval of it the right to com- 
plain of this. 


There is no error. The other Judges concurred. 


APPELLATE COURT OF INDIANA. 
Division No. 2. 


MAJESTIC LIFE ASSUR. CO. 
US. 


TUTTLE. (No. 8435.)* 


2. INSURANCE—LIFE POLICY—ACTION—COMPLAINT. 


Where a complaint in an action on a life policy proceeded on the theory 
that plaintiff and insured had performed all the conditions required 
by the terms of the contract, except those specifically waived by de- 
fendant, whether contained in the policy or in premium receipts and 
notes, and, by reason of such waivers and defendant’s conduct in re- 
lation to the payment of premiums, plaintiff and insured were honestly 


* ‘Decision rendered, Dec. 10, 1914. 107 N. E. Rep. 22. 
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led to believe, up to insured’s death, that defendant had waived its 
right to forfeit the policy for default in payment of premiums, and 
that the policy was in full force at insured’s death, and that defendant 
would accept payment of extension notes at the expiration of the ex- 
tended time for payment, the complaint was not demurrable as seeking 
to recover on two inconsistent theories. 

(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586; 1592, 
1598; Dec. Dig. § 629.) 


3. INSURANCE— ACTIONS ON POLICIES—SPECIAL INTER- 
ROGATORIES—GENERAL VERDICT. 

Where, in an action on a policy, the jury found in answer to interroga- 
tories that defendant’s agent and bookkeeper in its home office looked 
after the particular policy of insured and the payment of premiums, 
and by defendant’s authority he had many times extended the time 
of payment of premiums and notes and had accepted payment of 
overdue notes and premiums and, having reported his action to 
defendant, they were ratified together with his acceptance of two 
extension notes last given, and an agreement to extend the time of 
payment until the corn on assured’s land was marketed, and that the 
previous conduct of defendant and his representatives constituted a 
representation that such agent had full authority to make such ex- 
tensions, such findings were not in conflict with, but rather in support 
of, a general verdict for plaintiff. 


(For other cases, see Insurance, Cent. Dig. §§ 1785-1787; Dec. Dig. § 670.) 


4. INSURANCE-—LIFE POLICY—FORIFFEITURE—WAIVER. 

Provisions of a life policy for a forfeiture for nonpayment of premiums 
and that an agent has no authority to waive the requirement that 
premiums and premium notes shall be paid when due are for the 
insurer’s benefit and may be waived by it. 

(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


5. INSURANCE—FORFEITURE—WAITVER. 


An insurance company will be estopped to enforce a forfeiture, if by any 
agreement, either express or implied by the course of its conduct, it 
leads the insured to believe that premiums and arrears will be received 
after the appointed day, and the court to avoid a forfeiture will 
seize such circumstances as may have been acted on in good faith, 
and which indicate an agreement on the part of the insurer or an 
election to waive strict compliance with the conditions and stipulation 
in the policy to raise an estoppel to enforce a forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 943-946; Dec. Dig, § 371.) 


6. INSURANCE — FORFEITURE — PREMIUMS — PAYMENTS — 
DEFAULT—ESTOPPEL. 


Where an insurer, knowing that a default has occurred in the payment 
of premiums which would authorize a forfeiture, enters into such 
negotiations with the insured as indicate an intention to treat the 
contract as in force, the insurer’s right to claim a forfeiture for such 
default is lost. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


7. INSURANCE—FORFEITURE—WAIVER—PAYMENT OF PRE- 
MIUMS—EXTENSION OF TIME—CONSIDERATION, 


A waiver of forfeiture of a policy for nonpayment of premiums at ma- 
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turity need not be supported by a valuable consideration, but may 
operate by way of estoppel. 

(For other cases, see Insurance, Cent. Dig. §§ 943-946; Dec. Dig. § 371.) 

8. INSURANCE—FORFEITURE—NONPAYMENT OF PREMIUMS 
—ESTOPPEL—NOTICE. 

Where insurer had uniformly extended time for payment of premiums 
and arrears and had accepted notes granting extension of premiums 
due at the time of insured’s death, it was estopped to insist on a for- 
feiture of the policy in the absence of prior notice to insured of its 
intention.to do so. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 

9. INSURANCE—PREMIUMS—EXTENSION OF TIME. 

Extension of time of payment of premium notes to “corn gathering time” 
was not objectionable for indefiniteness. 

(For other cases, see Insurance, Cent. Dig, §§ 914, 1034; Dec. Dig. § 357.) 

10. INSURANCE — PREMIUMS — PAYMENT — EXTENSION OF 
TIME—CONDITIONS—AUTHORITY—RATIFICATION. 

Where insurer’s agent, who had been given charge of the policy in ques- 
tion, extended certain premium notes until insured had gathered and 
sold his corn, and insurer, with knowledge, ratified such act, it was 
estopped thereafter to deny that the agent had authority to do so. 

(For other cases, see Insurance, Cent. Dig. §§ 915, 1034; Dec. Dig. § 358.) 


Appeal from Superior Court, Marion County; Clarence E. Weir, 


Judge. 
Action by Olive I. Tuttle against the Majestic Life Assurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Frank S. Roby, Ward H. Watson, Elias D. Salsbury, Sol H. Esarey, 
Edgar A. Brown, and J. Olias Vanier, all of Indianapolis, for Appellant. 

Charles T. Hanna and Thomas A. Daily, both of Indianapolis, for 
Appellee. 


Ipacu, J. 

This was an action brought by appellee against appellant to re- 
cover on a life insurance policy issued to her husband and in 
which she was designated the beneficiary. 

The original complaint consisted of four paragraphs. A de- 
murrer to the third was sustained and, after the evidence had all 
been introduced, the court instructed the jury to disregard the 
first and second, for the reason that the evidence did not support 
either of these paragraphs. The only paragraph of the com- 
plaint before us, therefore, is the fourth, wherein it is averred in 
substance that the policy of insurance covering the life of Elmer 
W. Tuttle was issued by the Majestic Life Insurance Company on 
April 16, 1906. On or about October 10, 1907, appellant, Ma- 
jestic Life Assurance Company, by agreement with said Majestic 
Life Insurance Company, reinsured its risks, including the policy 
in suit. Said policy was issued in consideration of the payment of 
$39.90 and an agreement to pay a like sum to the insurance com- 
pany on the 16th days of April and October of each year there- 
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after until twenty full year premiums had been paid. A copy of 
the policy of insurance was attached to the complaint as an ex- 
hibit. This policy provided for a grace of thirty days, after one 
year, in the payment of the semiannual premiums. 

As to the place of payment of such premium the policy pro- 
vided :— 

“Premiums are paid at the home office of the company on or 
before the date when due in exchange for an official receipt 
signed by the president or secretary and countersigned by an 
authorized agent of the company. If any premium be not paid 
when due, the policy shall be void and all premiums forfeited to 
the company except as herein provided. * * * 

“No condition, provision or privilege of this policy can be 
waived or modified in any case except by an indorsement hereon 
signed by the president or secretary. No agent has the power on 
behalf of the company to modify * * * this contract, to ex- 
tend the time for paying premiums, to waive any forfeiture, or to 
bind the company by making any promises. * * *’ 

The defendant employed in its home office collectors to collect 
premiums and otherwise assist in the conduct of its business, and 
they under the direction and with the knowledge and consent of 
defendant accepted payment of overdue premiums or promissory 
notes given in payment of or extending the time of payment of 
premiums, and they granted policyholders extension of time in 
payment of premiums or notes given in payment of extension of 
the time of payment of premiums. Elmer W. Tuttle paid to 
defendant’s predecessor the semiannual premium due on April 
16, 1906, on that date; the semiannual premium due October 16, 
1906, he paid on December 8, 1906; that due on April 16, 1907, 
he paid on April 26, 1907—and all of which payments were ac- 
cepted by the company, that of October 16, 1906, being paid to 
and accepted by the vice-president of the Majestic Life Insurance 
Company long after it was due. 

October 10, 1907, was the date on which the Majestic Life 
Assurance Company reinsured the risks of the Majestic Life In- 
surance Company, including the policy in suit, and the insured 
paid the semiannual premiums to the Assurance Company on 
the following days: The payment due October 16, 1907, on 
November 13, 1907; that due on April 16, 1908, was paid to one 
of defendant’s collectors on that day by the execution of a note 
accepted by defendant in the principal sum of $34.70 payable in 
120 days, and at the same time defendant delivered to insured its 
receipt providing that :— 

“Should this premium be paid by check or note and said check 
be not paid on presentation, or be not paid on maturity, then the 
policy herein becomes lapsed, and all premiums paid on its ac- 
count shall be forfeited to the company as provided in the policy.” 

The note above mentioned was paid to a collector on December 
12, 1908, after it was overdue, and was accepted by the company. 
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The premium due October 16, 1908, was paid to a collector on 
November 16, 1908, which was one day after the time of grace 
allowed had expired, by the execution of a promissory note ac- 
cepted by defendant, in the usual form and containing this pro- 
vision :— 

“T understand and agree with the Majestic Life Assurance 
Company that in consideration of its acceptance hereof, the time 
of payment of said premium is extended until the maturity of 
this note, at which time all rights and benefits secured by said 
policy shall cease and determine without notice and _ said 
policy shall be null and void, subject, however, to the provisions 
in said policy contained, it being understood that failure to pay 
this note at its maturity shall have the same effect as failure to 
pay the premiums as required in said policy. 

“T further agree that this note is not in payment for life insur- 
ance or of any premium, but that it is exclusively an extension of 
the time of payment of the premium above referred to; and the 
nonpayment upon said policy of insurance shall not impair the 
obligations of this note, but the same shall become due and paya- 
ble for the proportion of its face and interest that the period for 
which said premium is hereby extended bears to the whole time 
covered by said premium. KE. W. Tuttle.” 


An official receipt_was then delivered to the insured similar to 
the one given on April 16, 1908. This note was not paid at ma- 
turity, but in lieu thereof Tuttle executed and delivered to one 
of defendant’s collectors another promissory note dated May 17, 
1909, becoming due August 1, 1909, and calling for the sum of 
$35.64, the amount of the premium due and payable on October 
16, 1908, which note contained the same agreement as to exten- 
sion above set out. 

The semiannual premium due April 16, 1909, was likewise paid 
to one of defendant’s collectors by the execution of a promissory . 
note for $33.90, dated May 17, 1908, due August 1, 1909, which 
note defendant accepted. ‘This note also contained a provision 
similar to that set out above as contained in the two before- 
mentioned notes. At the same time defendant delivered its 
official receipt to insured, which likewise contained the same pro- 
visions as to forfeiture as the receipts above mentioned. 

Said last two notes were not paid at maturity, and on August 
12, 1909, plaintiff received from defendant a letter as follows :— 

“Under recent date we advised you that your note in amount 
$35.64 with .45 interest, also your other note in amount $33.90, 
with .43 interest would fall due Aug. Ist, 09. We presume that 
you have overlooked this matter; however, we will thank you to 
let us have remittance to cover and oblige. Yours truly, Majestic 
Life Assurance Co.” 

Subsequent to the receipt of this letter, one of defendant’s 
collectors called on assured, produced the notes, and requested 
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payment from him. It was then agreed that the time of payment 
might be extended until the corn on plaintiff’s farm was gathered 
and marketed. ‘The notes were then returned to the home office, 
where they remained until the filing of this complaint. 

sy the course of defendant’s conduct in accepting overdue pay- 
ments of premiums and overdue payment of notes given in pay- 
ment of premiums, said ‘Tuttle was honestly led to believe from 
the time of said agreements until his death that his policy was in 
force and that defendant would accept payment of the notes at 
the time agreed upon. 

It is also averred that the defendant by its action above set out 
waived the condition as to the extension of time of payment of 
premiums and of forfeiture whether contained in said policy, said 
receipts, or said notes, and at no time was the insured or the bene- 
ficiary informed that the policy had been forfeited until after the 
death of the insured, and that in fact the policy had never been 
forfeited. The assured died on October 25, 1909, while this 
policy, by reason of the said payments and agreements, was in 
force. A request for proper blanks for proof of death was made 
of defendant, but it denied liability, and refused this request. 
The said insured and the beneficiary each performed all the con- 
ditions of the policy required of each to be performed, and a judg- 
ment for $2,000 and interest was demanded. 


A demurrer to this complaint for want of facts sufficient to 
constitute a cause of action was overruled, and this action of the 
court is challenged. ‘The defendant’s answer was in two para- 
graphs, the first a general denial. In the second the execution 
of the policy of insurance and the reinsurance thereof is admitted, 
and that the insured paid the premiums according to the terms of 
the policy up to and including the*premium due April 16, 1908, 
but denied that any other premiums were paid, and sets out the 
clauses in the policy regarding the payment of premiums and for- 
feiture of the same as the one set out in the complaint. It is then 
averred that the insured executed to defendant his promissory 
note dated November 16, 1908, instead of paying the premium 
due October 16, 1908, the substance of which appears also in the 
complaint; that on May 17, 1909, insured was notified that the 
policy had been canceled, and at his request the time for the pay- 
ment of the premium due April 16, 1909, and the time for the pay- 
ment of the note dated November 16, 1908, was extended to 
August 1, 1909; and that the insured executed two notes, one 
for the amount of the November unpaid note, and one for the 
premium falling due April 16, 1909, being the same notes referred 
to in the complaint. The additional averment is that these notes 
were accepted by defendant, not in payment of said premiums, 
but were for an extension of time for the payment of those past- 
due premiums, that neither of the notes were paid when due, 
and that by reason of the terms of the policy it then and thereby 
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became forfeited, and was of no value at the time of the assured’s 
death. 


[1] Plaintiffs’ reply to this answer admits the execution of the 
notes referred to therein and says that the semiannual premium 
falling due October 16, 1908, was partly paid by a cash dividend, 
and that such notes in question were accepted by defendant in 
full payment of the balance of the premium, and further it is 
averred that other premiums were so paid by the application of 
dividends. Also, when the semiannual notes representing the 
premiums due October 16, 1908, and May 17, 1909, were exe- 
cuted, a receipt was given to insured, a copy of which we have 
referred to in the complaint. After the notes fell due, the de- 
fendant elected to continue the policy in force, retainéd possession 
of the notes, demanded payment in full with interest, and thereby 
waived the forfeiture clause contained in the policy, the notes 
and the receipts. This reply does not fully controvert the answer, 
in that it does not aver that the conditions in the policy were 
waived, but neither does the answer controvert the complaint. 
A bad reply is sufficient for a bad answer, and the court did not 
err in overruling the demurrer to the reply. 


Under the issues thus formed, there was a iury trial resulting 
in a verdict for appellee for $2,217. 

With the general verdict answers to a number of interroga- 
tories were returned and, over appellant’s separate motion for 
judgment on these answers and for a new trial, judgment was 
rendered for appellee on the verdict. The errors assigned and 
argued call in question the rulings of the court on demurrer to the 
complaint, the motion for judgment on the answers to the inter- 
rogatories, and on the motion for a new trial, on the grounds that 
the verdict is not sustained by sufficient evidence, that there was 
error in giving instruction 24 on the court’s own motion, and in 
refusing to give a peremptory instruction to find for defendant. 

It is contended that the complaint is insufficient because it ap- 
pears from its averments that appellee was seeking to recover on 
two inconsistent theories, and that the averments concerning 
waiver were in the alternative, that there are no allegations to 
show that the obligations upon the assured were waived either by 
ratification or estoppel, or that the collector had any authority to 
waive any of the conditions of the policy. The portion of the 
complaint alleging an agreement to extend the time of payment of 
the past-due extension notes “until the corn on plaintiff’s farm be 
gathered and marketed” is insufficient to show waiver of the 
time of payment because no consideration for such agreement 
appears and no definite time of payment was fixed in such 
agreement. 

[2] It is quite apparent that the complaint proceeds upon the 
single theory that the assured and appellee had performed all the 
conditions required of them by the terms of the contract, except 
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those which had been specifically waived by appellant, whether 
such provisions were contained in the policy, the receipts or the 
notes, and that by reason of such waivers and the conduct of ap- 
pellant in relation to the payment of premiums insured and ap- 
pellee were honestly led to believe up to the time of assured’s 
death that appellant had waived its right to declare a forfeiture 
of the policy by reason of any default on the part of the insured, 
and that the policy was in full force, and that appellant would 
accept payment of the extension notes at the expiration of the 
extended time for payment. Construing the complaint as an 
entirety, we are satisfied that it is not open to the objections urged. 

Under the second specification of error, appellant urges that 
the answers to the interrogatories returned with the general 
verdict do now show a waiver of the forfeiture clauses contained 
in the several instruments involved here, either by ratification or 
by estoppel, and for that reason the answers are in irreconcilable 
conflict with the general verdict and must control. 


[3] By its special verdict the jury found that the representa- 
tive of appellant who conducted the dealings with insured was its 
agent and bookkeeper in its home office, and that he had looked 
after this particular policy, and the payment of premiums, by the 
authority of appellant, he had many times extended the time of 
payment of premiums and notes and accepted payment of over- 
due notes and premiums, and that such agent reported his actions 
when concluded to the company, and his dealings with the insured 
were approved, including the acceptance of the last two extension 
notes and the agreement to extend the time of payment until the 
corn on assured’s land was gathered and marketed; and it is 
further found that by the previous conduct on the part of ap- 
pellant and its representatives there was a holding out or repre- 
sentation that such agent had full authority to make such exten- 
sion of time for the payment of the notes in suit. 


The general verdict is a finding for appellee in every material 
issue in the case, and all reasonable inferences will be indulged to 
support such verdict. Applying this well known rule to the 
present case, we are satisfied that the special answers are in sup- 
port of, rather than in conflict with, the general verdict. 


The facts found by the jury being substantially the same as 
those averred in the complaint and proven at the trial, we will 
_ proceed to consider the case with relation to its legal aspect. 


[4] ‘The terms of the policy in suit are such that a failure to 
pay the extension notes at maturity would operate to forfeit the 
policy the same as a failure to pay the premiums at the times 
fixed, and the undisputed evidence shows a default by the insured 
in both respects, so that there can be no recovery unless the ap- 
pellant, with full knowledge of all the facts and circumstances, 
further extended the time of payment and waived its right to 
rely upon the forfeiture clauses contained in its policy. It is 





Life] Majestic Life Assur. Co. vs. Tuttle. 8 145 


well settled that the provisions in an insurance policy providing 
for its forfeiture for nonpayment of the premiums is for the in- 
surer’s benefit, and may be waived. May, Insurance, § 360; 
Home Ins. Co. vs. Gilman, 112 Ind. 7, 13 N. E. 118. A condi- 
tion in the policy that an.agent has no authority to waive the 
requirement that premiums and premium notes be paid at ma- 
turity may also be waived. 1 Joyce, Insurance, § 439; Metro- 
politan L. Ins. Co. vs. Johnson, 49 Ind. App. 233, 244, 94 N. E. 
785, and cases cited. 
[5] Another legal principle involved here is that :— 


“An insurance company will be estopped to insist upon a for- 
feiture if, by any agreement, either express or implied by the 
course of its conduct, it leads the insured honestly to believe that 
the premiums [in arrears] will be received after the appointed 
day.” Workingmen’s Mut. Prot. Ass’n vs. Leverton, 178 Ind. 
151, 153, 98 N. EF. 871, 872; May on Insurance (4th Ed.) § 361. 

Again, forfeitures “are not favored in the law; and courts, in 
order to avoid the odious results of a forfeiture, are not slow in 
seizing hold of such circumstances as may have been acted on in 
good faith, and which indicate an agreement on the part of the 
company, or an election, to waive strict compliance with the con- 
ditions and stipulations in the policy.” Michigan Mut. L. Ins. Co. 
vs. Carter, 128 Ind. 25, 29, 27 N. E. 124, 125; Templer vs. Mun- 
cie Lodge, 50 Ind. App. 324, 333, 335, 97 N. E. 546. See, also, 
Moreland vs. Union Cent. L. Ins. Co., 104 Ky. 129, 46 S. W. 516; 
Union Cent. L. Ins. Co. vs. Duvall (Ky.), 46 S. W. 518. 


[6] So the rule applicable to cases like the present may be thus 
stated, if the insurer, knowing that a default has occurred in the 
payment of premiums on its policy which would terminate such 
contract, enters into such negotiations with the assured as indi- 
cate an intention on the insurer’s part to treat the insurance con- 
tract as being in force and binding on the parties, the right to 
claim the forfeiture for such default is lost. We are convinced 
from all the facts shown at the trial that appellant’s conduct was 
such as would naturally lead the insured to believe that payment 
of the notes given for an extension would be accepted after 
August 1, 190—, at the time agreed, namely, when insured’s 
corn should be gathered and marketed, and that the policy was in 
force at the hour of his death. 


[7, 8] But appellant insists that, inasmuch as the agreement 
claimed by appellee as the agreement for extension of the notes 
was made after their maturity, there was no consideration for the 
extension or waiver relied upon here. However, if such conten- 
tion was conceded, a waiver need not necessarily be supported by 
a valuable consideration, but may become operative by way of 
an estoppel, and under the evidence appellant must be held to be 
estopped to insist upon a forfeiture of the policy, for it nowhere 
appears that prior to a declaration of forfeiture it gave thé in- 
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sured a notice of any kind of its intention to do so. See United 
Firemen’s Ins. Co. vs. Thomas, 82 Fed. 406, 27 C. C. A. 42, 47 L. 
R. A. 450. 


After the last extension note became due, and on August 12, 
1909, appellant made an effort to collect the full amount of the 
two extension notes due August 1, 1909; whereas, if appellant 
was relying upon the forfeiture clause, which it had a right to do, 
it would be entitled only to a proportionate part of such notes. 
Later an agreement was entered into between appellant’s repre- 
sentative and the insured, whereby the latter was to pay in full 
these notes when his corn was gathered and marketed, and ap- 
pellant was to accept such payment. These facts, when taken in 
consideration with the previous course of business established 
between the parties, whereby appellant had previously accepted 
past-due premiums from the insured, are sufficient to lead assured 
to believe that the forfeiture had been waived, and that the in- 
surance was carried forward to the next premium payment period, 
October 16, 1909, and, as there were thirty days of grace for the 
payment of the premium then falling due, the insurance was in 
force at the time of his death. We hold that the conduct of 
appellant was such that it was estopped after insured’s death to 
assert a forfeiture of his policy for the nonpayment of the pre- 
miums. Unquestionably, had appellant received and accepted 
payment in full of the extension notes after they were due, it could 
not be heard to assert a forfeiture because these notes were not 
paid before due, and having agreed to accept payment of these 
notes at a future date, and led insured to believe that his policy 
was thereby still in force, it is in the same position as if the notes 
had been actually paid when the agreement for extension to corn 
gathering time was made. 

[9] Neither is the time for extension (to corn gathering time) 
too indefinite; the language used expressing a time of sufficient 
certainty, although a precise date is not fixed. In a case where a 
very similar question was presented, our Supreme Court said :— 

“The arrangement made between Custer and the agents of the 
company was made with reference to the tile season. It was not 
necessary that the contract for extension should be to a precise 
date.” Michigan Mutual L. Ins. vs. Custer, 128 Ind. 25, 27 
N. E. 124. 

[10] The evidence further shows that the jury finds the acts 
performed by appellant’s agent were authorized by appellant, and 
that it authorized him to grant indulgence in the notes last ac- 
cepted. It then ratified all that was done in its behalf. It cannot 
now successfully contend that such agent had no authority to do 
what it has clearly ratified, and what it repeatedly permitted him 
to do, notwithstanding the language of the several written instru- 
ments involved in the various transactions with the insured. 
Union L. Ins. Co. vs. Whetzel, 29 Ind. App. 658, 665, 65 N. E. 
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15, and cases cited. See, also, New York L. Ins. Co. vs. Evans, 
136 Ky. 391, 124 S. W. 376; Williams vs. Empire, etc., L. Ins. 
Co., 8 Ga. App. 303, 68 S. E. 1082. From what we have said it is 
apparent that the court did not err either in refusing to direct a 
verdict for appellant, or to enter judgment in its favor on the 
answers to the interrogatories, or in refusing to grant a new trial 
on account of the insufficiency of the evidence. 

[11] By instruction 24 the jury was told that before plaintiff 
could recover by reason of the course of dealing between de- 
fendant and decedent Elmer W. ‘Tuttle whereby it is alleged that 
decedent was led to believe that his rights under the policy in 
question would not be forfeited by reason of his failure to pay 
the notes given to defendant for the purposes of extending the 
time of payment of premiums due on said policy on October 16, 
1908, and April 16, 1909, she must show by a fair preponderance 
of the evidence: (1) That by reason of this course of dealing 
the insured was justified in believing that the defendant would 
not insist upon a forfeiture for his failure to pay the notes when 
due; (2) that the insured actually believed that he could post- 
pone the payment of his premiums or the notes given extending 
the time of payment of premiums after maturity without risk of 
forfeiture. . 

This instruction was applicable to at least a portion of the 
evidence in the case. It is not a mandatory instruction, and does 
not bear that construction. It is quite apparent that the court did 
not intend therein to instruct the jury upon all matters of law 
necessary for the information of the jury, and as to the particular 
matters referred to the law was correctly stated. ‘The instruction 
might have been fuller, but it is not for that reason erroneous. 
Also, in another instruction given by the court, the jury was told 
that insured must not only have believed that he could postpone 
the payment of his premiums or notes without forfeiture, but 
must also have acted upon such belief. 

Judgment affirmed. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 


ALEXANDER 
US. 
PAGE et AL.* 


INSURANCE—MUTUAL BENEFIT INSURANCE—BY-LAWS. 

Where the by-laws of defendant lodge provided for the payment of a 
death benefit to the widow or beneficiary of member’, such by-laws 
constituted a binding contract between the lodge and its members; and 
the administrator of a member, who died leaving neither widow nor 
beneficiary, cannot recover the benefit. 


(For other cases, see Insurance, Cent. Dig. §§ 1942, 1943; Dec. Dig. § 776.) 


Appeal from Municipal Court, Borough of Manhattan, Seventh Dis- 
trict. 

Action by Samuel Alexander, as administrator, against Joseph Page, 
as president of Hamilton Lodge, and others. From a judgment for 
plaintiff, defendants appeal. Reversed, and judgment entered for de- 
fendants. 


Argued October term, 1914, before Seabury, Bijur and Cohalan, JJ. 


Wilford H. Smith, of New York City, for Appellants. 
Louis A. Leavelle, of New York City, for Respondent. 


CoHALAN, J. 

The action was brought to recover $100 alleged to be due the 
plaintiff by reason of the membership of a decedent in the de- 
fendant lodge. Death benefits are paid under the provisions of 
the following by-law :— 

“One year’s membership and the payments for all dues, taxes, 
and fines having occurred against him, in the event of death, his 
widow or beneficiary may receive as a death benefit the sum of 
$100.” 

The case was heard on the pleadings and the by-laws, as a 
matter of law, and no evidence was introduced except a copy of 
the defendants’ by-laws. The plaintiff sued as an administrator 
of the estate of the decedent. It appears that he was an uncle of 
the deceased member. As a matter of law, on the allegations of 
the pleadings and under the by-laws of the defendant lodge, we 
do not see how he is entitled to recover. The by-laws specifically 
state that no recovery may be had except by the widow or the 
beneficiary of a deceased member. Concededly, the plaintiff’s in- 
testate neither left a widow nor named a beneficiary. The by- 


a Decision rendered, Dec. 4, 1914. 150 N. Y. Supp. 104. 
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laws are a binding contract between the lodge and its members. 
Hellenberg vs. Ind. Order of B’nai Berith, 94 N. Y. 580; Hess 
vs. Johnson, 41 App. Div. 465, 58 N. Y. Supp. 983. 

The judgment appealed from should be reversed, with <osts, 
and judgment entered for the defendant on the pleadings, with 
costs. All concur. 


SUPREME COURT OF NEW YORK. 
APPELLATE TERM. First DEPARTMENT. 


——— 


GILLIS 
US. 


DABNEY.* 


INSURANCE—MUTUAL BENEFIT INSURANCE—BY-LAWS. 


A member of defendant lodge having, when sick, been in arrears more 
than six months, so that under a by-law he could not, while sick, pay 
up and become entitled to benefits, the widow could not, under a by- 
law providing, “Twelve * * * months’ membership and the pay- 
ment of all dues * * * shall in the event of death entitle” the 
widow to be paid $100, pay up the arrears after death of the member. 


(For other cases, see Insurance, Cent. Dig. § 1923; Dec. Dig. § 760.) 


Appeal from Municipal Court, Borough of Manhattan, Seventh Dis- 
trict. 

Action by Marie Gillis against Samuel G. Dabney, as president of 
Golden Fleece Lodge, etc. From a judgment for plaintiff, defendant ap- 
peals. Reversed, and new trial ordered. 


Argued November term, 1914, before Lehman, Delany and Whit- 
aker, JJ. 


Wilford H. Smith, of New York City, for Appellant. 
Louis A. Leavelle, of New York City, for Respondent. 


DELANY, J. 

Action to recover a death benefit of $100, alleged to be due 
under the by-laws of the defendant lodge, of which plaintiff's 
decedent was a member at the time of his death. Pleadings 
written. 

Plaintiff, the widow of the decedent, claims that decedent was 
a member in good standing of the defendant lodge at the time of 
his death, and that by reason thereof, and the by-laws, etc., of 
the lodge, she became entitled to the sum of $100, to be paid her 


* Decision rendered, Dec. 17; 1914. 150 N. Y. Supp. 453. 
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by the lodge as a death benefit, and that she had\made proper 
demand for, and been refused, the same. Defendant, in sub- 
stance, denied the material allegations of liability in the com- 
plaint, and as a separate defense alleged that decedent was in- 
debted at the time of his death to the lodge for dues, taxes, 
assessments, and fines for an amount in excess of more than six 
months’ dues, and, under the laws of the lodge and order, not 
entitled to the death benefit. 
Section 1, article 9, of the by-laws of the lodge reads :— 


“Twelve calendar months’ membership and the payment of all 
dues, taxes, fines, or other legal obligations to the lodge shall, in 
the event of death, entitle to be paid to the widow or legal heir or 
representative or next of kin of the member $100, unless other- 
wise ordered.” 

Section 2 of law 73, general laws of the order, is as follows :— 

“Any member of any subordinate lodge of this order, who is 
indebted to the lodge to which he belongs for dues, fines, taxes, 
and assessments, or other lawful claims or obligations, when 
aggregated in a sum exceeding or greater than the aggregate 
amount or sum of six months’ regular dues of such lodge, is 
declared nonfinancial, and he shall not be allowed to receive the 
passwords, attend any lodge meetings, except to make himself 
financial, or to receive benefits until his indebtedness shall have 
been paid in full, nor shall any nonfinancial member be allowed 
to make himself financial during his sickness or disability.” 

The court held that under section 1, article 9, as above, plaintiff 
could personally pay up any of her deceased husband’s dues, and 
deduct $5 from the amount of the death benefit, and gave plaintiff 
judgment for $95. 

This we think was error. The testimony for plaintiff estab- 
lishes that at decedent’s death he was indebted to his lodge for 
ten months’ dues at forty cents per month, and for two death 
benefits at fifty cents each, a total of $5. Some effort was made 
to prove that a tender of $2 had been made as a payment of dues 
in November prior to the decedent’s death; but it was admitted 
the decedent was sick at that time, and had sent his dues to the 
lodge by a messenger. ‘There was a dispute as to whether the 
tender had been made in November, 1912, or January, 1913, prior 
to decedent’s death. If the tender of $2 had been made in 
November, 1912, decedent was then indebted to the lodge for 
four months’ dues at forty cents, and two death benefits at fifty 
cents, a total of $2.60. If tender was in January, 1913, he owed 
six months’ dues at forty cents, and two death benefits at fifty 
cents, a total of $3.40. 

By section 2, law 73, of the order, it will be seen that any 
member of ‘the subordinate’ lodge who is indebted to his lodge for 
dues, assessments, etc., exceeding six months’ dues, is held in 
etfect not to be in good financial standing, and is deprived of the 
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password and attendance at meetings (except to pay up his in- 
debtedness in full and thus put himself in good financial stand- 
ing), and may not receive any benefits until he is restored to good 
financial standing, and if he is not in good financial standing he 
may not become so while he is sick. 

Here it is evident that, whether the tender of $2 was made in 
November, 1912, or January, 1913, that sum was not sufficient to 
pay his indebtedness in full, for in November he owed $2.60 to 
the lodge, and in January he owed $3.40. Moreover, he was sick 
and “nonfinancial” in November at the time of the tender, and 
under the by-law, being “nonfinancial,” he could not make him- 
self “financial” while he was sick. 

The judgment must be reversed, and a new trial ordered, with 
costs to appellant to abide the event. All concur. 


WRIGHT, Ins. Com’r, vs. STATE MUTT. LIFE INS. CO. 
(No. 69.)* 


(Supreme Court of Georgia.) 


INSURANCE—INSURANCE COMPANY—VIOLATION OF STAT- 
UTE—REMEDIES—DISPOSITION OF ASSETS 

In an act of the Legislature approved August 19, 1912, entitled “An act 
to provide for the establishment of a department of insurance,” etc. 
(Acts 1912, p, 119), it is provided (section 29) that when any domestic 
life insurance company is insolvent, or when such company is in any 
one of certain other named conditions or situations, or has done or 
failed to do certain things enumerated in the act, the Insurance Com- 
missioner of the state may, the Attorney General representing him, 
apply to the Superior Court or any judge thereof for an order direct- 
ing such company to show cause why the commissioner should not 
take possession of its property and conduct its business, and for such 
relief as the nature of the case or the interest of its policyholders, 
creditors, stockholders, or the public may require. It is further pro- 
vided in the act that, where the court grants the application, the com- 
missioner may, in accordance with the provisions of the act, admin- 
ister and conduct the business of the insurance company; and the act 
also contains the provision that the commissioner may deal with the 
property and business of such company in his own name as commis- 
sioner or in the name of the company, as the court may direct; and 
he is vested with title to all contracts and rights of action of such 
company and, when certain conditions provided for in the act exist, 
he may proc eed to liquidation. While authority is thus conferred upon 
the commissioner for taking charge of the business referred to and 
administering the same, or for liquidating in certain cases, in the 
absence of express provision in the statute itself or necessary impli- 
cation, divesting creditors and policyholders of rights and remedies 
heretofore existing under the law, the act should not be construed to 


7 ‘Decision rendered, Nov. 20, 1914. 83 > E. Rep. 666. Syllabus by the 
Court. 
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be exclusive, so as to deprive policyholders or creditors of their right 
to make application to the court for such relief as a court of law or 
equity might have afforded them under the laws existing at the time 
of the passage of the statute in question. That being the case, and 
the judge of the court below having, upon application for injunction 
and receiver, appointed a temporary receiver to take charge of the 
property and assets of the insurance company, it was not error for 
him to refuse to take the property and assets thus turned over to the 
receiver so appointed, and turn the same over to the Insurance Com- 
missioner for the purpose of having him administer it, under the pro- 
visions of the act of 1912. 

(For other cases, see Insurance, Cent. Dig. § 10; Dec. Dig. § 10.) 

Atkinson and Freeman, JJ., dissenting. 


Error from Superior Court, Floyd County; A. W. Fite, Judge. 

Action by W. A. Wright, Insurance Commissioner, against the State 
Mutual Life Insurance Company. Judgment for defendant, and plaintiff 
brings error. Affirmed. 


Warren Grice, Attorney General, for Plaintiff in Error. 
Maddox & Doyal, of Rome, Spencer R. Atkinson, of Atlanta, and 
J. M. Neel, of Cartersville, for Defendant in Error. 


WRIGHT, Ins. Com’r, vs. STATE MUT. LIFE INS. CO. 
ET AL. (No. 68.)* 
(Supreme Court of Georgia.) 


Error from Superior Court, Floyd County; Moses Wright, Judge. 
Action between W. A. W right, Insurance Commissioner, and the State 


Mutual Life Insurance Company and others. From the judgment, Wright 
brings error. Affirmed. 


* Decision rendered Nov. 20, 1914. 83 > E. ‘Rep. 666. 


——-— -—@e@—-—___—__ 


ALMY et au. vs. COMMERCIAL TRAVELERS’ ASS’N or 
INDIANA. (No. 8397.)* 
(Appellate Court of Indiana. Division No. 1.) 


1. INSURANCE—MUTUAL BENEFIT ASSOCIATION—CHANGE 
OF BENEFICIARY—WAIVER OF CONDITION. 


Under Burns’s Ann. St. 1908, § 5042, providing that the beneficiary named 
in a certificate of membership in a mutual benefit association may be 
changed on suche conditions as the parties to the contract may agree 


* Decision rendered, Nov. 24, 1914. 106 N. E. Rep. 893. 
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to, and a provision of the certificate authorizing a change of bene- 
ficiary, a change effected by the acts of the insured and insurer was 
valid as against the original beneficiary, though the insured did not 
comply with a provision of the by-laws that “where the name of the 
beneficiary is to be changed, such applicant shall furnish proof in 
writing that he has notified the beneficiary named in the certificate 
* * * or show good cause why such notice could not be served”; 
the provision quoted being solely for the protection of the association 
and susceptible of being waived by it. 


(For other cases, see Insurance, Cent. Dig. $§ 1950-1954; Dec. Dig. § 784.) 


3. INSURANCE — MUTUAL BENEFIT INSURANCE — CONTRACT 
—BY-LAWS. 


The by-laws of a mutual benefit association are a part of the insurance 
contract between it and a member. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


4. INSURANCE—MUTUAL BENEFIT ASSOCIATION—CHANGE 
OF BENEFICIARY—RIGHT TO OBJECT. 

Where the original beneficiary has acquired no contractual equity in a 
certificate issued by a mutual benefit association and is a volunteer 
only, she has no standing to attack a change in beneficiary on the 
ground that it was not made in compliance with the association’s 
by-laws. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


Appeal from Superior Court, Vigo County; John E. Cox, Judge. 

Bill of interpleader by the Commercial Travelers’ Association of 
Indiana against Iva Belle Almy and others. From judgment on cross- 
complaint against the defendant named, she appeals. Affirmed. 


Davis & Bogart, of Terre Haute, for Appellant. 
Charles E. Barrett and Fred E. Barrett, both of Terre Haute, for 
Appellee. 


BABBIT vs. CENTRAL LIFE INS. CO. (No. 19091.)* 


(Supreme Court of Kansas.) 


INSURANCE— COMPENSATION OF AGENT— EMPLOYMENT 
CONTRACT—NOVATION—WAIVER. 


An oral agreement upon the terms of a new agency contract between an 
insurance company and its solicitor of business under a former con- 
tract was made with the understanding that the contract should 
be written by the officers of the company and sent to the agent 
for his signature. The agent immediately commenced work un- 
der the new agreement, and continued for more than a month, ‘when 
he wrote to the secretary to forward the contract. The request was 
complied with. It contained, among other provisions, the stipulation 
“that this agreement effects the termination of all previous contracts 


* Decision rendered, Dec. 12, 1914. “144 Pac. Rep. 837. Syllabus by the 
Court. 
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* * * except that said Babbit is to retain his renewal interest in 
business written prior to January 1, 1911, so long as he remains in 
the employ of said first party.” After receiving, reading and consid- 
ering the instrument, the plaintiff wrote to the secretary, “I will 
assure you it is all right exactly as agreed on,” and continued to do 
business under the new agreement, receiving its benefits, and making 
no objections for nearly two months longer, when he entered into the 
employment of another company, and thereafter demanded commis- 
sions due under the old contract, but which were terminated by the 
clause of the new contract above quoted, which, however, he had not 
signed. It is held that a conclusion of the referee that the plaintiff 
did not waive any of his rights to commissions under the old agree- 
ment cannot be sustained. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


Appeal from District Court, Mitchell County. 
Action by S. M. Babbit against the Central Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed. 


Kagey & Anderson, of Beloit, for Appellant. 
J. W. Tucker, of Cawker City, for Appellee. 


———— eo —___—_—_- 


EDMISTON vs. THE HOMESTEADERS. (No. 19059.)* 


(Supreme Court of Kansas.) 


INSURANCE — FRATERNAL BENEFIT CERTIFICATE — FOR- 
FEITURE—ESTOPPEL—SUFFICIENCY OF EVIDENCE. 


In an action upon a certificate of insurance issued by a fraternal benefit 
association, the by-laws of which provide that a member who has 
failed to pay an assessment on or“before the last day in the month 
for which assessments are due shall be suspended without notice and 
remain suspended until reinstated by filing a health certificate and the 
payment of delinquent dues and assessments, it is held (following 
Foresters vs. Hollis, 70 Kan. 71, 78 Pac. 160, 3 Ann. Cas. 535, and Fenn 
vs. Life Insurance Co., 90 Kan. 34, 133 Pac. 159) that the facts stated 
in the opinion show the adoption by the association of a custom and 
course of conduct,at variance with the by-laws, which estop the as- 
sociation from claiming a forfeiture, and that, the death of the as- 
sured occurring prior to the time at which the custom permitted her 
to pay the assessment, she was at the time of her death a member 
in good standing. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


Appeal from District Court, Montgomery County. 

Action by Thomas Edmiston against the Homesteaders. From judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Frank H. Dewey, of Des Moines, Iowa, and Gilbert M. Gander, of 
Coffeyville, for Appellant. 

A. R. Lamb, of Coffeyville, for Appellee. 

* Decision rendered, Dec. 12, 1914. 144 Pac. Rep. 826. Syllabus by the 

Court. 
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GRAND LODGE A. O. U. W. or Kansas vs. STATE BANK 
OF WINFIELD. (No. 18941.)* 


(Supreme Court of Kansas.) 


INSURANCE—ORDER ON BENEFICIARY FUND—DELIVERY— 
WRITTEN AND PRINTED DIRECTIONS. 


Specific directions for the delivery of an order upon a beneficiary fund 
were given to an officer of a local lodge in a letter of transmittal. 
Inclosed with this letter was a printed blank form containing instruc- 
tions apparently prepared for use in such cases. It is held that, if the 
specific directions given in the letter conflict with the printed instruc- 
tions, the directions must govern. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


On petition for rehearing. Rehearing denied. 
For former opinion, see 92 Kan. 876, 142 Pac. 974. 


Jackson & Noble, of Winfield, and Edgar Bennett, of Washington, 
Kan., for Appellant. 

Hadley, Cooper & Neel, of Kansas City, Mo., and Buckman & Bloss, 
of Winfield, for Appellee. 


* Decision rendered, Nov. 14, 1914. 144 Pac. Rep. 257. Syllabus by the 
Court. 





FILLEY vs. ILLINOIS LIFE INS. CO. er au. (No. 18497.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—RIGHTS OF BENEFICIARY—TIME OF VESTING. 

The rights of a beneficiary in an ordinary life insurance policy become 
vested upon the issuance of the policy and can thereafter, during the 
life of the beneficiary, be defeated only as provided by the terms of 
the policy. 

(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


2. ee OF COMPANY—COLLECTION OF 
UES. 


The Kansas Mutual Life Association was not strictly a mutual associa- 
tion nor a fraternal benefit association, but was practically an old line 
life insurance company, although it collected money to meet its obli- 
gations by so called annual dues instead of by premiums. 


(For other cases, see Insurance, Cent. Dig. § 1%; Dec. Dig. § 2.) 
On Second Rehearing. 


3. INSURANCE--LIFE INSURANCE—RIGHT OF BENEFICIARY— 
POWER TO DESTROY. 


Whether a policy of life insurance or a benefit policy issued to one for 


* Decision rendered, July 7, 1914. On second rehearing, Nov. 14. 1914. 
144 Pac. Rep. 257. Syllabus by the Court. 
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the benefit of another vests a present interest in the beneficiary de- 
pends, not upon the name or nature of the company, but on the terms 
of the policy, the existing statutes, and the by-laws, if any, by which 
such company and its policyholders are bound; and, when such policy 
is issued to a member for the benefit of a proper beneficiary, then, in 
the absence of some statute, by-law or contract to the contrary, ‘the 
beneficiary thereby becomes vested with an interest which cannot be 
destroyed at the will of the insured. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


4. INSURANCE—MUTUAL INSURANCE COMPANY—RIGHTS OF 
BENEFICIARY. 


Such a policy issued to a member of a mutual company, providing that 
the death benefit should be paid to such member’s wife, naming her, 
entitled her to such benefit, although some years before the death of 
the insured she was divorced from him; it being shown that after 
such divorce and after his remarriage the insured kept the annual dues 
and demands paid and made no attempt to change the beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


5. INSURANCE— CONSTRUCTION OF POLICY — “CONDITION 
SUBSEQUENT.” 


A provision in the policy, that should the insured reach the age of sixty- 
four and so desire he could surrender such policy and receive back 
his payments with interest, is held to be a condition subsequent not 
impairing the vested interest of the beneficiary unless and until the 
insured should reach the designated age and then choose to surrender. 


(For other cases, see Insurance, Cent. Dig. § 1471; Dec. Dig. § 588.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Condition Subsequent.) 


(Additional Syllabus by Editorial Staff.) 


6. INSURANCE—“OLD LINE LIFE INSURANCE COMPANY’— 
“MUTUAL LIFE INSURANCE ASSOCIATION” —“FRATER- 
NAL BENEFIT ASSOCIATION.” 


An “old line life insurance company” ‘is generally a corporation which in- 
sures any applicant who passes the medical examination and otherwise 
can meet the rules of the company, and the insured does not thereby 
become a member of the company, while a strictly “mutual life insur- 
ance association,” or “fraternal benefit association,” is one in which 
the individual member js at once an insurer of his fellow members 
and in turn is insured by them. 


(For other cases, see Insurance, Cent. Dig. § 1%; Dec. Dig. § 2.) 


(For other definitions, see Words and Phrases, First Series, Mutual In- 
surance Companies; also First and Second Series, Life Insurance 
Company ; Fraternal Association. ) 


On petition for rehearing. Rehearing denied. 
For former opinion, see 91 Kan. 220, 137 Pac. 793. 
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BROTHERHOOD OF RAILROAD TRAINMEN vs. 
SWEARINGEN.* 


(Court of Appeals of Kentucky.) 


1. INSURANCE— FRATERNAL BENEFICIARY ASSOCIATION — 
REASONABLENESS OF RULES—RELIEF WITHIN ASSOCIA- 
TION. 


Fraternal beneficiary associations may, by adopting a constitution and 
by-laws, provide reasonable rules and regulations for settling their 
own disputes and for the granting or refusing of benefits, and may 
establish their own tribunals of original, intermediate and appellate 
jurisdiction; and the members must conform to their reasonable rules 
and regulations and exhaust their remedies within the association be- 
fore the civil courts will take cognizance of their grievances. 

(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


2. INSURANCE—FRATERNAL INSURANCE—ACTION ON CER- 
TIFICATE—CONDITIONS PRECEDENT. 

The rules of a fraternal benefit association required a claim for death to 
be passed on first by the general secretary and, if disapproved by him, 
to be referred to the beneficiary board, from whose adverse decision 
the claimant could appeal in writing, within sixty days, to the insur- 
ance board. A claim for death benefits was received by the secretary 
in January, 1912, but his disapproval was not notified to claimant until 
April, nor that of the beneficiary board till May 17th. In that notice 
claimant was advised that the insurance board would not meet till 
January, 1913. Claimant promptly appealed, insisting on an early 
hearing. In January, 1913, the insurance board declined to pass on 
the claim, because not duly taken. Held, that claimant had exhausted 
her remedies within the association, as required by its constitution, 
and could appeal to the courts. 

(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


3. INSURANCE —FRATERNAL BENEFIT ASSOCIATION — AC- 
TION—SUFFICIENCY OF EVIDENCE—EMPLOYMENT. 

In an action on a certificate issued by a fraternal beneficiary association, 
evidence held to sustain a finding that the insured did not make false 
statements in his application for membership in regard to his employ- 


ment as an assistant yardmaster. 
(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


4. INSURANCE—FRATERNAL BENEFICIARY ASSOCIATION— 
ACTION—QUESTION FOR JURY—REPRESENTATIONS AS 
TO HEALTH. 


On the evidence in an action on the certificate of a fraternal beneficiary 
organization, held. that whether insured made false statements in his 
application as to the condition of his health, especially in saying that 
he had not consulted a physician during the last five years, was prop- 
erly left to the jury. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


5. INSURANCE—FRATERNAL BENEFICIARY ASSOCIATIONS— 
QUESTION FOR JURY—QUESTION AND ANSWER AS TO 
HEALTH. 


On the evidence in an action on a fraternal beneficiary certificate, held, 


* Decision rendered, Dec. 18, 1914. 171 S S. W. Rep. 455. 
Vol. XLV.—11 
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that whether the question, “Have you ever had any disease of the 
alimentary, genital or urinary organs?” was understood by deceased 
and, if so, whether his negative answer was false because he had suf- 
fered from and been treated for kidney disease, were for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


6. INSURANCE—APPLICATION—ANSWERS—EFFECTS. 


If an answer in the application is material and untrue, and relates to some 
transaction or act that the applicant then knew of, the fact that he 
might have then forgotten it would not entitle him to recover against 
the defense of material and untrue statements therein; but where he 
was asked if he had had a certain disease, and in good faith answered 
in the negative, and there was no evidence, or only conflicting evidence, 
as to whether he knew that he had had such disease, the literal untruth 
of his answer would not of itself defeat recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 543-547; Dec. Dig. § 254.) 


Appeal from Circuit Court, Kenton County, Common Law and Equity 
Division. 

Action by Henrietta Swearingen against the Brotherhood of Railroad 
Trainmen. Judgment for plaintiff, and defendant appeals. Affirmed. 


Ed. W. Pflueger, of Covington, for Appellant. 
F. J. Hanlon, of Covington, for Appellee. 


+ +94 —____—.. 


HALL vs. INTERNATIONAL LIBERTY UNION OF THE 
WORLD.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—FRATERNAL INSURANCE—AGENTS—EXCLU- 
SIVE AGENCY. 

A written contract by which a fraternal insurance company appointed 
plaintiff its deputy to solicit membership in F. County, authorized 
him to appoint subworkers for himself therein, required him to give 
certain time and effort to the work of the agency, to notify the com- 
pany when subworkers became proficient enough to have territory for 
themselves under the company’s direction, and provided that, if in 
three months any part of the territory was not worked satisfactorily 
to the company it might notify the agent thereof and, if satisfactory 
improvement was not made within one month, might terminate the 
contract as to any and all parts of the territory, created an exclusive 
agency in such territory. 

(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


2. INSURANCE — FRATERNAL INSURANCE — BREACH OF 
AGENCY CONTRACT—ACTION—PLEADING. 


A petition in an action against a fraternal insurance company for breach 
of a contract giving the plaintiff exclusive territory, alleging that the 
company thereafter received applications from such territory from 
other persons whom it allowed to represent it therein after notice 


* Decision rendered, Nov. 27, 1914. 170 S. W. Rep. 631. 
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from plaintiff of the encroachment on his territory, that it gave him 
no credit for such work and did not require such persons to become 
his subworkers, sufficiently showed a breach of the contract, under the 
rule that, while a pleading is taken most strongly against the pleader, 
the utmost strictness is not required; certainty to a common intent 
being sufficient. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


5. INSURANCE — FRATERNAL INSURANCE — BREACH OF 
AGENCY CONTRACT—ACTION-—PETITION—CONDITIONS 
SUBSEQUENT. 


In an action for breach of a contract to give plaintiff the exclusive agency 
for defendant fraternal insurance company in a certain county, re- 
quirihg him to give a certain part of his time and efforts to soliciting 
membership, to forward all applications received and make a satis- 
factory weekly report, reserving to the company the right to terminate 
the contract if he did not do his work satisfactorily, the conditions 
as to plaintiff's work under the contract were conditions subsequent, 
the breach of which need not be negatived, that being matter to be 
set up by the defendant. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


Appeal from Circuit Court, Floyd County. 

Action by Ulysses S. Hall against the International Liberty Union of 
the World. Judgment of dismissal, and plaintiff appeals. Reversed and 
remanded. 


A. R. Crislip, of Prestonsburg, for Appellant. 
B. S. Wilson, of Morehead, for Appellee. 


WHEATLEY’S ADM’R vs. KNIGHTS OF COLUMBUS.* 
(Court of Appeals of Kentucky.) 


INSURANCE— FRATERNAL BENEFIT INSURANCH— FORFEI- 
TURE—WAIVER. 


Where the membership of insured in a fraternal beneficiary society had 
been forfeited by his failure to pay regular monthly assessments as 
required by its constitution, and where he had not applied for re- 
instatement thereunder, the receipt of subsequent assessments for- 
bidden by the society’s constitution, part of the insurance contract, 
did not constitute a waiver of the forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


Appeal from Circuit Court, Marion County. 
Action by Mary L. Wheatley’s administrator against the Knights of 
Columbus. Judgment for defendant, and plaintiff appeals. Affirmed. 


Ben Spalding and S. A. Russell, both of Lebanon, for Appellant. 
H. W. Rives, of Lebanon, for Appellee. 


* Decision rendered, Dec. 1, 1914. 170 S. W. Rep. 937. 
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PRATT vs. HILL. (No. 13.)* 
(Court of Appeals of Maryland.) 


INSURANCE--RIGHT TO PROCEEDS—DEATH OF BENEFICI- 
ARY—STATUTORY PROVISIONS. 


Under Code Pub. Civ. Laws, art. 45, § 8, authorizing any married woman 
to insure the life of her husband for her sole use, and authorizing any 
husband to cause his life to be insured for the sole use of his wife, 
and to assign any policy of insurance upon his life to her for her sole 
use, section 9, providing that all policies taken out for the benefit of, 
or bona fide assigned to, the wife or children, shall be vested in such 
wife or children, free and clear from all claims of creditors, and sec- 
tion 10, providing that, if the wife shall die before her husband, the 
amount of such insurance may be payable after her death to the 
children or descendants for their use, a policy naming insured’s wife 
as beneficiary, or the by-laws of the company, miay make other pro- 
visions for the disposition of the proceeds of the policy in case the 
wife dies before the husband, in which case section 10 would not apply. 


(For other cases, see Insurance, Cent. Dig. §§ 1472-1474; Dec. Dig. § 589.) 


Appeal from Orphans’ Court, Baltimore County. 

“To be officially reported.” 

Petition by Nancy Ann Hill to require Philip H. Pratt, administrator 
of James M. Squirrel, deceased, to furnish an additional bond. From an 
order requiring the administrator to file an additional inventory and an 
additional bond, he appeals. Affirmed in part, and reversed in part. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Urner, Stockbridge and Constable, JJ. 


George W. I. McMechen, of Baltimore (Ashbie Hawkins, of Balti- 
more, on the brief), for Appellant. 

Howard C. Wilcox and W. Harry Holmes, both of Baltimore, for 
Appellee. 


* Decision rendered, Nov. 13, 1914. 92 Atl. Rep. 543. 


O’BRIEN vs. BROTHERHOOD OF AMERICAN YEOMEN. 
(No. 411.)* 
(Supreme Court of Michigan.) 


1. INSURANCE — BENEFIT CERTIFICATE — APPLICATION — 
QUESTIONS — CONSTRUCTION. 

Where a question in the medical examination of an application for a bene- 
fit certificate asked if any member of the applicant’s household was 
affected with consumption, or had been so affected within the last two 
years, such question was not limited to living members of the mem- 


* Decision rendered, Dec. 18, 1914. 150 N. W. Rep. 130. 
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ber’s family, but included as well members who had died within the 
two-year period, and hence a negative answer was falsified by proof 
of the death of a son of the applicant from tuberculosis within two 
years prior to the application. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


2. INSURANCE—ACTION OF CERTIFICATE—INSTRUCTIONS— 
UNDISPUTED EVIDENCE. 

Where it was undisputed that a mutual benefit certificate was delivered 
to insured on April 29, 1911, it was error for the court not to so 
charge, and to instruct the jury that he could not say that the policy 
was delivered on that date, but that the question was one for them to 
determine. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


Error to Circuit Court, ‘Wayne County; Philip T. Van Zile, Judge. 

Action by Thomas C. O’Brien, as guardian, etc., of James O’Brien, a 
minor, against the Brotherhood of American Yeomen. Judgment for 
plaintiff, and defendant brings error. Reversed and rendered. 


Argued before McAlvay, C. J., and Brooke, Kuhn, Moore, Stone, 
Ostrander, Bird and Steere, JJ. 


Jasper C. Gates, of Detroit (Mark T. McKee, of Detroit, and Lewis 
Coumans, Jr., of Bay City, of counsel), for Appellant. 
Harry H. Wait, of Detroit, for Appellee. 


a 


SUPREME COURT I. O. F. vs. FRISE rr ay. (No. 424.)* 
(Supreme Court of Michigan.) 


INSURANCE— MUTUAL BENEFIT CERTIFICATE — BENEFICI- 
ARY—CHANGE. 


Where the holder of a mutual benefit certificate, on the day before his 
death, prepared and executed an application for a change of bene- 
ficiary, and performed all the acts required of him to effectuate such 
change, so that he was absolutely entitled to have the change made, 
by the supreme officers of the order, and the application was placed 
in the mails, directed to the order’s head office for that purpose, the 
fact that the member died while the application was in the mails did 
not prevent the change from taking effect, under the rule that equity 
will decree that to be done which ought to be done. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


j Case-Made from Circuit Court, Wayne County; Henry A. Mandell, 
udge. 

Interpleader by the Supreme Court of the Independent Order of 
Foresters against Olivia Frise and others. From a judgment awarding 
the fund to Olivia Frise and others, in accordance with a change of the 
beneficiary, Paulina V. Frise appeals on a case-made, and Olivia Frise 
prosecutes a cross-appeal. Affirmed. 


* Decision rendered, Dec. 18, 1914. 150 N. W. Rep. 110. 


— 





162 Insurance Law Journal, Vol. 45. [Feb., 1915. 


Argued before McAlvay, C. J., and Brooke, Kuhn, Moore, Stone, 
Ostrander, Bird and Steere, JJ. 


James H. Bayne, of Detroit, for Appellant Paulina V. Frise. 
Fritz L. Radford, of Detroit, for Cross-Appellant, Olivia Frise. 


ee 


RIGLER er. at. vs. NATIONAL COUNCIL KNIGHTS AND 
LADIES OF SECURITY. (No. 18910 [143].)* 


(Supreme Court of Minnesota.) 


1, INSURANCE—MUTUAL BENEFIT INSURANCE—EXPULSION 
OF MEMPER—CONCLUSIVENESS. 


The laws of defendant society, prescribing the grounds upon which mem- 
bers may be expelled and the procedure to be followed in the trial of 
charges against them, are sufficient and valid. Such laws provide for 
a tria! before the National Executive Committee, and for an appeal 
from the decision of that committee to the National Council, and a 
judgment lawfully rendered by such committee is final and conclusive, 
unless an appeal be taken therefrom. 


(For other cases, see Insurance, Cent. Dig. § 1892; Dec. Dig. § 747.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—EXPULSION 
OF MEMBER—CONCLUSIVENESS. 

The committee having rendered a judgment of expulsion, from which no 
appeal was taken, such judgment can be attacked, in this action, only 
upon the ground that it is void for failure to accord the assured such 
a trial as the laws of the society secured to her, and the record in this 
case will not iustify a finding to that effect. 


(For other cases, see Insurance, Cent. Dig. § 1919; Dec. Dig. § 757.) 


Appeal from District Court, Ramsey County; Olin B. Lewis, Judge. 

Action by W. S. Rigler and others against the National Council of 
Knights and Ladies of Security. Verdict for plaintiffs. From an order 
denying the alternative motion for judgment notwithstanding the verdict, 
— appeals. Reversed, with directions to enter judgment for de- 
endant. 


William G. White, of St. Paul, for Appellant. 


A. J. Hertz, of St. Paul (James E. Markham, of St. Paul, of counsel), 
for Respondents. 


* Decision rendered, Dec. 24, 1914. 150 N. W. Rep. 178. Syllabus by 
the Court. 
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INDEPENDENT ORDER OF SONS AND DAUGHTERS 
OF JACOB OF AMERICA vs. ENOCH Er AL. 


(No. 16809.)* 


(Supreme Court of Mississippi.) 


INSURANCE—FRATERNAL INSURANCE—FORFEITURE—NON- 
PAYMENT OF DUES. 


Where the by-laws of a fraternal order forfeited membership for failure 
to pay dues, and authorized the order to provide a sick benefit upon 
vote of the lodge and apply a portion to the payment of the dues,-a 
member who had paid no assessments for five months before her 
death, and who had been allowed only one sick benefit, her other ap- 
plications being refused, forfeited her membership, since under the 
by-laws she was entitled to no sick benefits until after an affirmative 
vote of the lodge. 


(For other cases, see Insurance, Cent. Dig. § 1906; Dec. Dig. § 754.) 


Appeal from Chancery Court, Hinds County; P. Z. Jones, Chancellor. 

Suit by Mollie Enoch and another against the Independent Order of 
Sons and Daughters of Jacob of America. Decree for complainants, and 
defendant appeals. Reversed and remanded. 


Latham & Latham, of Jackson, for Appellant. 
S. E. Garner, of Jackson, for Appellees. 


* Decision rendered, Dec. 14, 1914. 66 South. Rep. 744. 


GILMORE vs. MODERN BROTHERHOOD OF AMERICA. 
(No. 1416.)* 
(Springfield Court of Appeals. Missouri.) 


1, INSURANCE—FRATERNAL SOCIETY—CERTIFIED COPY OF 
LICENSE AS EVIDENCE. 

A prima facie showing by certified copy under Laws 1911, p. 292, provid- 
ing (section 16) that a duly certified copy of its license shall be prima 
facie evidence that the licensee is a fraternal benefit society, is suf- 
ficient, in absence of contrary evidence, to bring it within the pro- 
visions of the law relating thereto. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


2. INSURANCE — BENEFIT ASSOCIATION — REQUISITE OF 
MEMBERSHIP. 

Initiation is a condition precedent to membership in an insurance benefit 
association. 

(For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 694.) 


* Decision rendered, Dec. 12, 1914. 171 S. W. Rep. 629. 
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3. INSURANCE—ACTION ON BENEFIT CERTIFICATE — EVI- 
DENCE. 

In an action on a benefit certificate, defended on the ground that it was 
delivered without the initiation required by defendant’s by-laws as a 
condition precedent to membership, it was not error to refuse, evidence 
of a contrary custom of the local lodge without an offer to show the 
number of certificates thus delivered, or that such a course of dealing 
was carried on so as to have necessarily been known to the supreme 
lodge, and that decedent knew they were thus delivered. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 

4. INSURANCE—ACTION ON BENEFIT CERTIFICATE—EVI- 
DENCE. 

By-laws authorized by Laws 1911, p. 292, § 22, prohibiting a waiver of a 


provision for initiation by subordinate officers, and requiring such a 
condition precedent to membership, were admissible. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 
5. INSURANCE—ACTION ON BENEFIT CERTIFICATE—QUES- 
TION FOR JURY. 


Evidence on the issue of decedent’s initiation as a member held insuf- 
ficient to go to the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 
9. INSURANCE— POSSESSION OF BENEFIT CERTIFICATE — 
PRESUMPTION AS TO REGULARITY. 


In the absence of evidence, it is presumed that a certificate was regularly 
deposited in proper hands, but such presumption cannot be permitted 
to contradict plain, uncontroverted facts as to how it got into the hands 
of the individual. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec, Dig. § 817.) 


Appeal from Circuit Court, Dunklin County; W.S.C. Walker, Judge. 
Action by Cordelia Gilmore against the Modern Brotherhood of 
America. From a judgment for defendant, plaintiff appeals. Affirmed. 


Bradley & McKay, of Kennett, for Appellant. 


Ely, Pankey & Ely, of Kennett, and Sparrow & Page, of Kansas City, 
for Respondent. 


RATCLIFFE vs. MISSOURI BENEFIT ASSOCIATION. 
(No. 11247.)* 
(Kansas City Court of Appeals. Missouri.) 


INSURANCE— COMPENSATION OF AGENTS — SUFFICIENCY 
OF EVIDENCE. 


In an action by an insurance solicitor for the balance claimed to be due 
on commissions earned, where defendant claimed that its written 


* Decision rendered, Nov. 2, 1914. Rehearing denied, Nov. 23, 1914. 
171 S. W. Rep. 32. 








Life] Orthwein vs. Germania Life Ins. Co. et al. 165 


offer of commissions at a specified rate was orally modified before it 
was accepted by plaintiff, evidence held insufficient to support a judg- 
ment for plaintiff. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


Appeal from Circuit Court, Clinton County; A. D. Burnes, Judge. 

Action by William Ratcliffe against the Missouri Benefit Association. 
Judgment for the plaintiff in the circuit court on appeal from a justice of 
the peace, and defendant appeals. Reversed. 


Frost & Frost, of Plattsburg, and Martin E. Lawson, of Liberty, for 
Appellant. 
D. B. Cross and R. H. Musser, both of Plattsburg, for Respondent. 


ORTHWEIN vs. GERMANIA LIFE INS. CO. or Crty or 
New York Et AL. (No. 16685.)* 


(Supreme Court of Missouri.) 


8. INSURANCE— CHANGE OF BENEFICIARIES — STATUTORY 
PROVISIONS. 


Where a husband, seeking to change the beneficiaries under policies of 
insurance for the benefit of his wife, who had obtained a divorce 
from him, procured such policies to be issued and paid the premiums 
thereon, Rev. St. 1909, § 6944, applied, and he was entitled to make 
such change. 


(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


10. INSURANCE—CHANGE OF BENEFICIARY — STATUTORY 
PROVISIONS—“DIVORCEMENT”—“DIVORCE.” 


Rev. St. 1909, § 6944, authorizing a husband, upon the death or divorce- 
ment of his wife, to designate another beneficiary in policies made 
for the wife’s benefit, is not limited to cases where the husband pro- 
cures the divorce, but applies equally where the wife obtains the 
divorce as the innocent and injured party, as the term “divorcement,” 
though its form is unusual, is not used in the biblical sense as involv- 
ing affirmative action by the husband, but is equivalent to “divorce,” 
and means the dissolution of the marriage tie irrespective of the 
party in fault in bringing about the dissolution. 

(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Divorce.) 

Bond, J., dissenting. 


En Banc. Appeal from St. Louis Circuit Court; James E. Withrow, 
Judge. 

Action by Ralph H. Orthwein against the Germania Life Insurance 
Company of the city of New York and another. From a judgment for 
plaintiff on demurrer, defendants appeal. Affirmed. 


““* Decision rendered, Nov. 17, 1914. 170 S. W. Rep. 885. 
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Fidelio C. Sharp and Henry H. Oberschelp, both of St. Louis, for 
Appellant Geneva Leota Orthwein. 


William R. Orthwein and Fred H. Bacon, both of St. Louis, for 
Respondent. 


Oe 


LOUGHRAN vs. PRUDENTIAL INS. CO. OF AMERICA.* 
(Supreme Court of New York, Appellate Term, First Department.) 


INSURANCE—LIFE POLICY—ACTIONS—EVIDENCE. 

In a suit on an industrial policy issued upon the life of plaintiff’s in- 
testate, a verdict for plaintiff held contrary to the weight of the evi- 
dence which showed that the policy was procured by an impostor. 

~_ ons) cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 


Seabury, J., dissenting. 


Appeal from Municipal Court, Borough of Manhattan, Sixth District. 

Action by Mary Loughran, as administratrix of the estate of James 
Loughran, deceased, against the Prudential Insurance Company of 
America. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded. 


Argued October term, 1914, before Seabury, Bijur and Cohalan, JJ. 


Dayton & Bailey, of New York City (Alfred M. Bailey, of New York 
City, of counsel), for Appellant. 
Godnick & Wilson, of New York City, for Respondent. 


* Decision rendered, Dec. 4, 1914. 150 N. Y. Supp. 153. 
ce ee 


RAKOV vs. BANKERS’ LIFE INS. CO. or City or NEw 
York. (No. 270/67.)* 


(Supreme Court of New York, Appellate Division, Third Department.) 


INSURANCE—ACTIONS ON POLICIES—EVIDENCE—LIFE IN- 
SURANCE—MISREPRESENTATIONS. 


In an action upon a life insurance policy, evidence held sufficient to show 
that representations made by the insured that she had never applied 
for life insurance without receiving the policy applied for, and that 
no medical examiner had ever given an unfavorable opinion on her 
physical condition, were false, and that they were fraudulently made. 

~ on) cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 


Howard and Woodward, JJ., dissenting. 
* Decision rendered, Nov. 25, 1914. 150 N. Y. Supp. 55. 
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Appeal from Trial Term, Onondaga County. 

Action by Herman Rakov against the Bankers’ Life Insurance Com- 
pany of the city of New York. Judgment for plaintiff, and defendant 
appeals. Reversed, and new trial ¢ranted. 

Transferred from Fourth Department. See 163 App. Div. 937, 148 
N. Y. Supp. 1140. 

The following findings of fact are disapproved of: That Rachel 
Rakov never had applied to any company for a policy of insurance with- 
out receiving the policy applied for; that a medical examiner had not 
given an unfavorable opinion of her physical condition; and that her rep- 
resentations in those respects were not fraudulently made. 


Argued before Smith, P. J., and Kellogg, Lyon, Howard, and Wood- 
ward, JJ. 


A. D. Jenney, of Syracuse, for Appellant. 
Nash, Britcher & Eckel, of Syracuse (John F. Nash, of Syracuse, of 
counsel), for Respondent. 


SUTHERLAND vs. CONNECTICUT MUTUAL LIFE 
INS. CO. Et AL.* 
(Supreme Court of New York, Trial Term, Erie County.) 


CONTRACTS — VALIDITY — PUBLIC POLICY—AGENCY CON- 
TRACTS. 


The provision of plaintiff’s contract of agency with defendant insurance 
company, that if he, at any time after termination thereof, engage in 
such business for another, all right to renewal commissions under it 
shall terminate, being valid, and not against public policy, he so en- 
gaging, after its termination by defendant as permitted by it, loses all 
right to renewals, even if fraud could be predicated on the termination 
before expiration of two years’ employment, necessary in any event to 
give right to such commissions. 


(For other cases, see Contracts, Cent. Dig. §§ 542-552; Dec. Dig. § 116.) 


Action by Alexander Sutherland against the Connecticut Mutual Life 
Insurance Company and another. Judgment for defendants. 


Clark H. Timmerman, of Buffalo, for Plaintiff. 
Kenefick, Cooke, Mitchell & Bags, of Buffalo (Edward H. Letchworth, 
of Buffalo, of counsel), for Defendants. 


* Decision rendered, Nov. 23, 1914. 149 N. Y. Supp. 1008. 
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SHUFORD vs. LIFE INS. CO. or Vircinta. (No. 564.)* 
(Supreme Court of North Carolina.) 


1. INSURANCE—LIFE INSURANCE—WAIVER OF PROOF OF 
DEATH—PLEADING—NECESSITY. 

Waiver by insurer of proofs of death must, as a general rule, be pleaded. 

(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


3. INSURANCE—LIFE INSURANCE— WAIVER OF PROOF OF 
DEATH—DENIAL OF LIABILITY. 

Refusal of insurer to pay a life policy, except on conditions impossible of 
performance by the beneficiary, was a denial of liability and a waiver 
of proof of death. 

(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 
§ 558.) 

4. INSURANCE—LIFE INSURANCE— DEATH OF INSURED — 
EVIDENCE. 

Insurer left home and was not heard of for more than seven years, though 
numerous inquiries were made in an attempt to ascertain his where- 
abouts and whether living or dead. A lawyer and a detective were 
unsuccessful in learning anything of him. Held to justify a finding 
of insured’s death authorizing a recovery on the policy continued in 
force by insured’s wife paying the premiums. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


Appeal from Superior Court, Buncombe County; Cline, Judge. 

Action by W. E. Shuford, administrator of Melvin Tilson, deceased, 
against the Life Insurance Company of Virginia. From a judgment for 
plaintiff, defendant appeals. Affirmed. 


Merrimon, Adams & Adams, of Asheville, for Appellant. 
R. S. McCall and O. is. Bennett, both of Asheville, for Appellee. 


* Decision rendered, Dec. 23, 1914. 83 S. E. Rep. 821. 


—-————_-—- © +@o—- —---- 


GRAYSON vs. GRAND TEMPLE AND TABERNACLE IN 
STATE OF TEXAS OF KNIGHTS AND DAUGHTERS 
OF TABOR OF THE INTERNATIONAL ORDER 
OF TWELVE. (No. 5359.)* 

(Court of Civil Appeals of Texas. San Antonio.) 


1, INSURANCE—MUTUAL BENEFIT INSURANCE—STATUTES. 
Under Rev. St. 1911, art. 4834, providing that every certificate issued by a 


* Decision rendered, Dec. 5, 1914. 171 S. W. Rep. 489. 
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fraternal benefit association shall constitute the contract between the 
association and the member, no recovery of a death benefit can be had 
where the member was in default in payment of his endowment dues, 
and the benefit certificate recited that unless he was in good standing, 
and all payments and assessments had been made, the beneficiary 
should not be entitled to the benefit. 


(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 
§ 750.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—WAIVER 
OF PROVISIONS. 

Under Rev. St. 1911, art. 4847, declaring that a local branch of a fraternal 
association cannot waive any provisions of the laws and constitution 
of the association, the association cannot be estopped by the conduct 
of a local body. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE — BENE- 
FITS. 

Where the member of a fraternal association had paid burial taxes, al- 
though he was in arrears to the local society for two months’ dues, 
and also in arrears to the general society for endowment dues, his 
beneficiary is entitled to the funeral benefit; the member not having 
been notified of his lapse and being in good standing with the local 
lodge, regardless of his standing with the general society. 

(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 
§ 750.) 


Appeal from Bexar County Court for Civil Cases; John H. Clark, 
Judge. 

Action by L. E. Grayson against the Grand Temple and Tabernacle in 
the State of Texas of the Knights and Daughters of Tabor of the Inter- 
national Order of Twelve. From a judgment for plaintiff, defendant 
appeals. Reversed and rendered. 


T. H. Ridgeway, of San Antonio, for Appellant. 
Carlos Bee and C. C. Todd, both ‘of San Antonio, for Appellee. 


co enennnencneen o°e@ -- --—— 


GRAND TEMPLE AND TABERNACLE IN THE STATE 
OF TEXAS OF THE KNIGHTS AND DAUGHTERS 
OF TABOR OF THE INTERNATIONAL 
ORDER OF TWELVE vs. JOHNSON. 

(No. 5343.)* 

(Court of Civil Appeals of Texas. San Antonio.) 


BENEFICIAL ASSOCIATIONS—TORTS OF MEMBERS —LIA- 
BILITY. 

The officers of a local lodge of a fraternal beneficial insurance association 
are, when in the discharge of their duties in pursuance of the ritual, 





* Decision rendered, Nov. ‘18, 1914. Rehearing denied, Dec. 16, 1914. 
171 S. W. Rep. 490. 
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constitution and by-laws of the order, agents of the order, and where, 
in discharging the duties in initiating a member into a local lodge, 
officers negligently injure the member while using an appliance re- 
quired by the ritual, the order is liable. 

(For other cases, see Beneficial Associations, Cent. Dig. §§ 27-31; Dec. 
Dig. § 14.) 


Appeal from District Court, Bexar County; R. B. Minor, Judge. 

Action by Smith Johnson against the Grand Temple and Tabernacle in 
the State of Texas of the Knights and Daughters of Tabor of the Inter- 
national Order of Twelve. I‘rom a judgment for plaintiff, defendant ap- 
peals. Affirmed. 

See, also, 131 S. W. 1195, 156 S. W. 532. 


Carlos Bee and C. C. Todd, both of San Antonio, for Appellant. 
T. H. Ridgeway and John Sehorn, both of San Antonio, for Appellee. 


NATIONAL LIFE ASS’N vs. PARSONS. (No. 6696.)* 
(Court of Civil Appeals of Texas. Galveston.) 


2. INSURANCE—LIFE INSURANCE POLICIES—FAILURE TO 
PAY—PENALTY—-PROOF OF DEATH. 


In determining whether a life insurance company was liable for the statu- 
tory penalty for failing to make payment within a specified time after 
the filing of proofs of death, only such proofs as were submitted to 
the insurer could be considered. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


3. INSURANCE—DEATH OF INSURED—PROOFS. 


Affidavits that assured, who was employed as a warehouseman in a railroad 
warehouse, went into the building a few minutes before it was de- 
stroyed by explosion and fire, and that thereafter pieces of cloth 
identified as like the clothing he wore were found, and pieces of bone 
also discovered in the debris and shown by scientific examination to 
be parts of a human skull, were sufficient to show assured’s death, 
within the provision of the policies that proof of death or disability 
shall be furnished to insurer, and shall comprise satisfactory state- 
ments and evidence establishing a claim under such policies. 


(For other cases, see Insurance, Cent. Dig. § 1347; Dec. Dig. § 543.) 


4. INSURANCE—LIFE POLICY—LOSS—FAILURE TO PAY—PEN- 
ALTY—ATTORNEY’S FEE. 

Rev. St. 1911, art. 4746, provides that where a loss occurs, and a life in- 
surance company liable therefor fails to pay the same after thirty 
days after demand therefor, such company shall be liable to pay to 
the policyholder, in addition to the amount of the loss, 12 per cent 
damages, together with a reasonable attorney’s fee for the prosecution 
and collection of such loss. Held, that an insurance company is liable 
for the penalty and attorney’s fee so provided, when it fails to pay 


* Decision rendered, Oct. 27, 1914. Rehearing denied, Nov. 19, 1914. 
170 S. W. Rep. 1038. 
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the loss on proper proof within the time specified, though such failure 
is not wilful, but in good faith, pursuant to the insurer’s belief that, 
notwithstanding the proof and demand, the assured was not dead, or 
that it had some other good defense to the suit. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


5. INSURANCE—PROOF OF DEATH—FAILURE TO PAY—PEN- 
ALTIES—STATUTES—APPLICATION—ASSESSMENT COM- 
PANIES. 

Laws 1909, c. 108, § 65, containing a provision imposing a penalty on in- 
surance companies for failure to pay losses within thirty days after 
proofs and demand, declared that none of the provisions “of this act” 
should apply to assessment companies. The statute, when incorporated 
into the Revised Statutes of 1911, was divided into chapters under 
title 71, and article 4957 provided that none of the provisions “of this 
act” (chapter 15) should apply to assessment insurance companies, but 
the provision imposing liability on insurance companies for penalties 
and attorney’s fees was placed in chapter 2. Held, that such alteration 
constituted an amendment of the law, and rendered assessment com- 
panies liable to the provision for penalties and attorney’s fees. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from District Court, Nacogdoches County; L. D. Guinn, 
Judge. 

Action by Lena Parsons against the National Life Association. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Mantooth & Collins, of Lufkin, V. E. Middlebrook and S. M. Adams, 
both of Nacogdoches, and John T. Garrison, of Houston, for Appellant. 

Blount & Strong, of Nacogdoches, and Kahn, Williams & King, of 
Houston, for Appellee. 


—— +9 —- — 


BENNETT v. BEAVERS RESERVE FUND FRATERNITY. 
(No. 127.)* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—WAIVER OF 
GROUNDS OF FORFEITURE. 

Where a benefit certificate provided that it should be void if the insured 
should take his own life, the insurer’s acceptance and retention of 
payment of an assessment made after the insured had taken his own 
life does not prevent the insurer from asserting a forfeiture, the as- 
sessment being payable absolutely regardless of the continuance of the 
insurance; for all cases of waiver and estoppel in favor of continued 
liability of an insurer are based upon its doing some act inconsistent 
with insisting upon a termination of the insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 756.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE — ASSESS- 
MENTS—LIABILITY. 


Where a fraternal insurance association depended upon the levying of as- 


* Decision rendered, Dec. 8, 1914. 150 N. W. Rep. 181. 
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sessments to discharge its liabilities, although a reserve fund was 
maintained to provide against deficiencies on account of unpaid assess- 
ments, a member was absolutely liable for his assessments, regardless 
of the forfeiture of his insurance between the time the assessment was 
levied and the time it must be paid. 


(For other cases, see Insurance, Cent. Dig. §§ 1881, 1882; Dec. Dig. § 734.) 


Appeal from an order of the Circuit Court for Grant County. George 
Clementson, Circuit Judge. Reversed. 

Action to recover on a policy of life insurance issued on the assess- 
ment plan. The policy contained this language :— 


“If said member within five years from the date of this benefit certifi- 
cate voluntarily or involuntarily take his own life, whether at the time 
sane or insane, or shall within five years from the date of this benefit 
certificate die from the effects of an attempt to take his own life, then, and 
in either event, this benefit certificate shall become null and void and of 
no effect.” 


The constitution and by-laws were included in the policy and pro- 
vided, in reference to execution by the board of directors of the power 
to make assessments, that in levying an assessment the board should state 
the month for which the same was levied, and it should become due on 
the first day of such month and be paid on or before the last day thereof. 
About March 3, 1911, an assessment was duly levied, stating that it was 
for the month of April, 1911. General notice thereof to all policyholders 
was duly given, which stated this :— 


“You will, therefore, each take notice that you are required to pay 
such assessment, according to the terms of your benefit certificate and the 
by-laws of the fraternity, to the secretary of your colony before the first 
day of May, A. D. 1911. Any beneficial member not so paying said as- 
sessment will stand suspended and, during the period of such suspension, 
the certificate of such member will be null and void.” 

After the date at which the assessment became due according to the 
by-laws, but before expiration of the time limited by the notice for pay- 
ment to avoid the penalty of suspension, the assured committed suicide. 
During such time, but after the suicide, Mrs. Bennett paid the assessment 
to the defendant and it retained the same with full knowledge of the cause 
of death. 


Clancey & Loverud, of Stoughton, for Appellant. 
S. H. Taylor, of Lancaster, for Respondent. 
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FIRE, TORNADO, ETC. 


SUPREME COURT OF MICHIGAN. 


JACOBS Et AL. 
US. 


QUEEN INS. CO. OF AMERICA. (No. 467.)* 


1. INSURANCE — MISREPRESENTATIONS — MEMBERS OF 
PARTNERSHIP. 


Where an insurer, before issuing to a partnership a policy providing that 
it should be void if the insured had concealed or misrepresented any 
material fact or if the interest of the insured in the property was not 
truly stated therein, or in case of any fraud or false swearing touching 
any matter relating to the insurance or the subject thereof, made in- 
quiry as to the persons constituting the partnership, it had a right to 
this information, and it was insured’s duty to give truthful informa- 
tion, as the moral hazard involved in the contract is one of the es- 
sential elements of the risk, and a contract of insurance to some extent 
rests on the trust and confidence of the insurer in the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


2. INSURANCE — FORFEITURE OF POLICY — WAIVER OF 
ESTOPPEL. 

Before a policy of insurance was issued to a partnership, consisting of 
D. L., B. L. and H. F., the local insurance agent made inquiry as to 
the persons constituting the partnership, and was told that the only 
members of the firm were D. L. and B. L. The partnership made 
similar representations to certain merchants. In the proofs of a loss 
filed January 15, 1911, the names of the partners were correctly stated, 
but it was not stated that the same persons constituted the partnership 
when the policy was issued. In an action on the policy commenced 
June 27, 1911, the false representation and concealment as to the 
members of the partnership was not pleaded as a defense, but this 
suit having been discontinued, a new suit was commenced December 
13, 1911, in which such defense was pleaded. It was claimed that 
prior to this the partnership and its assignees had incurred consider- 
able expense in connection with the two actions. The extent of the 
powers of the local agent was not clearly shown, and there was no 
evidence that the agent reported or was required to report to the 
company the names of the members of the partnership, or that when 
the company filed its plea in the first suit it knew of the similar repre- 
sentations to the merchants mentioned. Held, that the company was 
not estopped to rely upon such representation and concealment as a 
defense within the rule that, where an insurance company, with knowl- 
edge of all the circumstances attending a loss, undertakes to notify 
the insured of its specific reasons for denying liability, it cannot, when 
sued upon the policy, set up additional grounds of defense. 


(For other cases, see Insurance, Cent. Dig. § 1036; Dec. Dig. § 395.) 


a Decision rendered, Dec. 19, 1914. 150 N. W. Rep. 147. 
Vol. XLV.—12 
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3. INSURANCE—INSURANCE AGENTS—NOTICE—IMPUTING TO 
COMPANY. 

The knowledge of a general local agent of an insurance company having 
power to solicit insurance, receive applications, fix premiums, accept 
risks, and issue, countersign and renew policies in a particular locality, 
will be imputed to the company. 

(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 

5. INSURANCE—ACTIONS ON POLICIES—QUESTIONS OF LAW 
OR FACT. 

Where, in an action on an insurance policy issued to a partnership de- 
fended on the ground of fraudulent representations and concealment 
as to the persons constituting the partnership, there was a sharp 
conflict in the evidence as to whether such representations were made 
and such concealment practiced, the court should have submitted this 
question, as well as special interrogatories as to the making of such 
representations and the practice of such concealment to the jury, as 
the question whether the representations were made was one of fact, 
though the effect of the representations might be a question of law. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Error to Circuit Court, Wayne County; Henry A. Mandell, Judge. 

Action by Charles J. Jacobs and another, copartners as Jacobs & Fried- 
man, assignees, etc., against the Queen Insurance Company of America. 
Judgment for plaintiffs, and defendant brings error. Reversed, and new 
trial granted. 


Argued before McAlvay, C. J., and Brooke, Kuhn, Moore, Stone, 
Ostrander, Bird and Steere, JJ. 


Stevenson, Carpenter, Butzel & Backus, of Detroit (J. W. Mooney and 
R. M. Edmonds, both of Columbus, Ohio, and Thomas G. Long, of Detroit, 
of counsel), for Appellant. 

Selling & Brand, of Detroit, for Appellees. 


STONE, J. 

This action is based upon a policy of fire insurance issued, on 
December 3, 1910, by the defendant and appellant, to D. Littman 
& Co., assignors of the plaintiffs and appellees, covering an 
amount not exceeding $2,250 upon a stock of merchandise, and 
not exceeding $50 upon store furniture and fixtures, contained 
in two-story frame building located in the village of Woodville, 
Sandusky County, Ohio, for the term of one year from the date 
of policy. The policy in suit was procured by D. Littman & Co., 
and issued to said firm in the state of Ohio, and was counter- 
signed by the agents of defendant at Woodville, aforesaid, a 
village of about 1,000 population about eighteen miles from 
Toledo. The insured at the time was a copartnership doing 
business in the state of Ohio, and the property at the time of the 
issuing and delivery of the policy, and at the time of the fire 
hereinafter referred to, was located in the state of Ohio. The 
insured partnership consisted of Harry Friedenberg, Ben Levine, 
a stepbrother, and David Littman, a brother-in-law. The policy 
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in suit was one of six policies procured from different insurance 
companies through the same agency, at the same time, making a 
total of $12,000 on the stock and $200 on the furniture and 
fixtures; and, while written on December 3d, the policies were 
not delivered until December 10, 1910, and the fire occurred and 
the insured property was totally destroyed on December 15, 1910, 
at 1 :400’clock a.m. The insured claimed to have carried a stock 
of upwards of $15,000 in value. They attempted to procure 
$14,000 of insurance upon the stock, but the agents of the insur- 
ance companies declined to write for more than $12,000 thereon. 
The policies carried an 80 per cent. coinsurance and reduced rate 
average clause. The partners Friedenberg and Levine had been 
engaged in business in Detroit. About 1907 Friedenberg engaged 
in an extract manufacturing business in Detroit, which he claims 
to have purchased from his cousin, Morris Harris, and which he 
ran for a few months when the same was burned. He collected 
the insurance on the stock and paid the amount to Harris on his 
indebtedness for purchase price. After the said fire, Friedenberg 
peddled pictures for some months, then bought a dry goods store 
on Dubois street, in Detroit, for which he paid, or agreed to pay, 
$600 or $700. He ran this business for a few months, and then 
formed a partnership with Littman and moved to McDougall 
avenue. This business continued until the insured partnership 
was formed in the fall of 1910. Littman resided in Chicago, and 
continued to reside there. Immediately before Levine became a 
member of the insured firm he had been employed at the Globe 
Dry Goods Store in Hamtramck. There was a fire there in which 
the stock was damaged. He claims to have purchased this stock. 
Immediately after the insured partnership was formed Frieden- 
berg went to Woodville, Ohio, to look up a location for business. 
He rented a store, executing a written lease. Neither the owner 
of the store nor the notary who took the acknowledgment of the 
lease was informed that his name was Friedenberg. He signed 
the lease in the name of Littman. At the time of such signing 
Friedenberg inquired of the owner of the store whether he could 
get insurance on the stock, and he was taken to the insurance 
agents, who later wrote the insurance. The insured firm took the 
Detroit stocks, the value of which is in dispute, to Woodville, and 
some new stock was added. The store was then opened for 
business about November 15, 1910. Upon inquiry by one of the 
insurance agents, before the issuance of the policies, as to whom 
composed the firm of D. Littman & Co. there was evidence that 
Friedenberg expressly disclaimed having any interest in the firm 
himself, and Levine stated to the agent that Littman and Levine, 
those two, were all there were in the firm. Upon this subject the 
agent testified as follows :— 


“When the insurance was written, the one that came to see 
about the insurance disclaimed having any interest in the firm. 
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Q. What is that? A. The one that came to see about the insur- 
ance in the first place, the morning that the insurance was written, 
I went to the store to get the name, and see how the firm wrote 
their name whether ‘D’Littman,’ or whether it was ‘De Littman,’ 
or whether the ‘D’ stood for the initial, and to make it plain I 
said— Q. Who did you speak to? A. Mr. Levine. I wanted to 
get the name to know how to write it up, and the one that came to 
see about the insurance first came, as Mr. Levine was busy at 
that time and I told him what I wanted, and he said, ‘I have 
nothing to do with it; that other fellow does,’ and so then I said, 
‘All right, you can tell him,’ and I went down to the other store, 
and when I came back they were standing talking, and Mr. Levine 
said he didn’t know what I wanted him to write that down for, 
and I said I did not understand how they wrote it, and I wanted 
it written down the way it was, whether it was ‘D’Littman.’ I 
asked him whether the ‘D’ stood for David Littman, and he lived 
in Chicago, and I said, ‘Who is the company?’ and he said he 
was. Q. How about the other gentleman, did he say he was a 
member of the firm? A. No, he did not say he was not a mem- 
ber, but he said that was all there was, those two all there was in 
the firm. Q. Did he say the other gentleman was not a member? 
A. He did not say he was not a member, but he said those two 
were all. Q. Which two? A. Littman and Levine.” 


Further evidence tended to show that, prior to the issuance of 
the policies, Ben Levine, in response to inquiry of C. C. Layman, 
one of the agents, as to the exact names of the members of 
D. Littman & Co., gave to such agent one or more slips of paper 
in the handwriting of Ben Levine, one containing the name of 
“D. Littman” only, and the other “D. Littman & Co.,” and 
immediately underneath the name of “B. Levine.” Further, there 
was testimony that, on November 7, 1910, Ben Levine, on behalf 
of the copartnership of D. Littman & Co., made, signed, and 
rendered a financial statement to R. H. Lane & Co., of Toledo, 
Ohio, which contained the following statement: “Firm of D. Litt- 
man & Co. is composed of the following persons: D. Littman, 
B. Levine.” And on the same date, B. Levine, on behalf of 
D. Littman & Co., made, signed, and rendered a financial state- 
ment to the firm of Baumgartner & Co., of Toledo, Ohio, in 
which again the names of the members of the firm of D. Littman 
& Co. were given as D. Littman and B. Levine. On the same 
date, in response to the inquiry of A. A. Hall, credit man for 
Baumgartner & Co., of Toledo, as to who composed the firm of 
D. Littman & Co., Ben Levine replied, orally, that the firm of 
D. Littman & Co. was composed of D. Littman and B. Levine. 
Much of this testimony was denied by the assured. On December 
19, 1910, the policy in suit, and two others, were assigned by 
D. Littman & Co. to the plaintiffs, for the purpose of securing 
a pre-existing indebtedness of $526, due the plaintiffs from the 
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assured, and to pay some other debts of D. Littman & Co., which 
were to be paid by the plaintiffs from the proceeds of said policies, 
the balance, if any, to be returned to D. Littman & Co. On Jan- 
uary 14, 1911, original proofs of loss were made by the insured. 
Attached-to the plea of the general issue, defendant gave notice, 
among other things, that said policy of insurance contained the 
following provisions :— ; 


“This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact or 
circumstance concerning this insurance, or the subject thereof; 
or if the interest of the insured in the property be not truly stated 
herein; or in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the subject 
thereof, whether before or after a loss.” 


We copy further from the notice the following :— 


“That prior to the issuance of said policy of insurance, and 
with the purpose and intent of inducing the defendant to issue 
said policy of insurance, one Ben Levine falsely and fraudulently 
stated and represented to the agent of this defendant that the 
said D. Littman & Co. was a copartnership, and was composed 
of one D. Littman and said Ben Levine, and no others; whereas, 
in truth and fact, as said Ben Levine well knew when he made 
said false and fraudulent statement, said copartnership was not 
composed of said D. Littman and said Ben Levine and no others; 
but, on the contrary, said copartnership was composed of said 
D. Littman, said Ben Levine and one H. Friedenberg; that said 
false and fraudulent statement was made by said Ben Levine 
with the purpose and intent of thereby defrauding this defendant ; 
that this defendant relied on said false and fraudulent repre- 
sentation, and in reliance thereon issued the said policy of in- 
surance; that but for said false and fraudulent representation 
and its reliance thereon, it would not have issued said policy of 
insurance.” 

The trial court refused to submit to the jury the question 
raised by the evidence under the foregoing paragraph of the 
notice, as to whether false representations were made to the 
agent of this defendant company for the purpose of inducing this 
defendant to issue the policy in suit, but directed the jury to 
return a verdict for the plaintiffs, leaving to the jury only the 
question of damages. The trial court also refused to, submit to 
the jury the following special questions requested by the de- 
fendant :— 

(1) Did the agents of the defendant insurance company know 
when the policy sued upon was issued that H. Friedenberg was 
a member of the firm of D. Littman & Co.? 

(2) Did any member of the firm of D. Littman & Co. inform 
the agent of the defendant insurance company, before the policy 
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sued upon was issued, that H. Friedenberg was one of the part- 
ners in that firm? 

(3) Was it represented by any member of the firm of D. Litt- 
man & Co. to the agent of the defendant insurance company, at 
the time the policy sued upon was applied for, that the firm con- 
sisted of D. Littman and Ben Levine only? 

The trial resulted in a verdict and judgment for the plaintiffs 
in the sum of $2,300 damages, and costs. There was a motion 
for a new trial upon the grounds of newly discovered evidence 
that the insured did not have the amount of goods or property 
which they represented they had, that the insured swore falsely 
in the proofs of loss as to the value of the goods destroyed, and 
as to the origin of the fire, and that Harry Friedenberg, one of 
the members of the insured firm, had admitted, both orally and 
in writing, that he wilfully set the fire which caused the loss in 
question. 

The case is here upon writ of error, and by the assignments of 
error it is the contention of appellant, among other things, that 
the court erred in directing the jury to return a verdict for the 
plaintiffs, in denying the motion for a new trial made upon the 
ground of newly discovered evidence, in refusing to submit to 
the jury the question of false representations and concealment as 
to Friedenberg’s membership in the insured firm, and in refusing 
to submit to the jury the special questions above set forth. 

Other questions were raised, both in the pleadings and the 
evidence, which we do not deem it necessary to specially allude 
to, which were presented by a motion for a directed verdict for 
the defendant made at the conclusion of the proofs. We are not 
prepared to say that, upon those questions, the court should have 
directed a verdict in favor of the defendant, and no error is 
assigned upon the refusal of the court to submit them to the jury. 

[1] It is the claim of the appellant that the contract of in- 
surance is one requiring the utmost good faith, inasmuch as 
knowledge of the facts of ownership and value of the property 
is knowledge possessed exclusively by the insured, and the in- 
surer must, of necessity, rely upon the truth of the representa- 
tions made by the insured upon these matters. Therefore it is 
fundamental that the making of a material false representation 
by the insured for the purpose of inducing the issuance of the 
policy renders the policy void, and constitutes a complete bar to 
any recovery thereon. 

It is further claimed that it is important to note the fact that 
Friedenberg was the only member of the firm who was known to 
have had previous connection with a fire loss, to wit, in the ex- 
tract factory. 

It is also urged that a representation as to the members who 
composed an insured copartnership owning the property is a 
representation of a material fact, and the following cases are 
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cited: Abbott vs. Shawmut Mut. Fire Ins. Co. 85 Mass. (3 Allen) 
213; Pelican Ins. Co. vs. Smith, 92 Ala. 428, 9 South. 327, 
affirmed in 107 Ala. 313, 18 South. 105. 

In the last cited case the court said :— 


“An insurance company has the right to know the real owner 
of the property insured and the extent of his insurable interest, 
and a contract of insurance is one in which the utmost good faith 
is required of the insured. A representation has been defined to 
be a statement incidental to the contract relative to some fact 
having reference thereto, and upon the faith of which the con- 
tract is entered into. Wait, Actions & Defenses, page 39; May, 
Insurance, § 181.” 

“Where the policy, by express stipulation, requires a full state- 
ment as to the ownership of the property, it becomes material, 
and one who accepts such a policy, issued upon such statements, 
becomes bound thereby. Brown vs. Ins. Co., 86 Ala. 192, 5 South. 
500; Assurance Co. vs. Stoddard, 88 Ala. 606, 7 South. 379.” 
Capital City Ins. Co. vs. Autrey, 105 Ala. 269, 17 South. 326, 53 
Am. Rep. 121. 

We have no doubt that the insurer has the right to know who 
composes the partnership owning the property which is to be in- 
sured. ‘The moral hazard involved in the contract is one of the 
essential elements of the risk, and the materiality to the insurer 
of the personnel of the insured copartnership, especially when in- 
quiry is made with reference to such membership, becomes ap- 
parent. A leading case upon this subject is Graham vs. Fire- 
men’s Ins. Co., 87 N. Y. 69, 41 Am. Rep. 349. We quote from 
the syllabus of that case :— 

“Where a policy of fire insurance contained a clause declaring 
it to be void, ‘in case of any misrepresentation whatever, either 
in the written application or otherwise,’ a misrepresentation will 
avoid the policy, and this, without regard to the question as to its 
materiality to the risk.” 

Defendant in that case issued to the plaintiff two policies of 
insurance. At the time of the application for the first policy, 
plaintiff’s agent, who made the application, stated in answer to 
an inquiry as to the ownership that “Mrs. Catherine E. Jack, 
widow of Capt. Jack,” was the owner, and was going to keep a 
first class hotel on the premises, and the policy was made out 
insuring Catherine E. Jack, loss, if any, payable to plaintiff as 
mortgagee. When application was made for the second policy, 
the agent stated there was a mistake in giving the name, that it 
should be Margaret instead of Catherine in the first policy, which 
was altered accordingly, but he repeated the statement that the 
owner was the widow of Capt. Jack. The title to the property 
was in Margaret E. Jack, an infant three years of age, who had 
no general guardian. The policies contained the condition above 
stated. Held, that the misrepresentation was material, and that 
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it was not error for the court to refuse to submit that question to 
the jury. In its opinion the court said :— 

“Even if it be assumed that the materiality of the misrepresen- 
tation actually made is important, we think it is sufficiently 
established that the statement made as to the ownership of the 
property was material, and that the representation, if untrue, was 
such a violation of the terms of the policy as rendered it void. A 
distinct inquiry was made at the time as to the ownership of the 
property, of the plaintiff’s agent, and a direct and positive answer 
given. * * * The representations were also believed by the de- 
fendant’s agent, and upon the faith of them the policies were 
issued. The inquiry made evinces that it was material, and it is 
evident that it was important to the underwriter to know the 
person who owned the property, and who was to keep the hotel 
and conduct the business; whether it was one well known or 
otherwise—an adult who would be likely to exercise proper care 
over the same, or an infant who would be unable to do so, and 
who, as the evidence shows in this case, had no general guardian 
to protect her rights. ‘The insurer has a right to know to what 
extent the insured has the ability to protect, or an interest in 
protecting, against the perils insured against. Savage vs. Howard 
Ins. Co., 52 N. Y. 502, 504 [11 Am. Rep. 741]. And in a case 
like this, when a specific inquiry is made, the question of the 
materiality of the statement in respect to the risk is settled by the 
parties as a matter of contract. A broad distinction exists 
whether the statement is made in answer to inquiries or otherwise. 
In the one case the answers are made material by the act of the 
insured, whether they are in fact or not; while in the other case, 
even though the statements are made a part of the policy, they 
are not efficacious as warranties, Although material in fact. Wood 
on Fire Ins. 422, § 214. ‘This is especially the case when the in- 
quiry calls upon the party to communicate the nature of his 
interest in the property, and he is bound to answer accurately 
and at his peril” (citing cases). 

Many more cases might be cited to the same effect. 


19 Cyc. 679 :-— 

“The insured may, by failing to disclose facts material to the 
risk to be assumed under the policy, and which he has reason to 
believe are not within the knowledge of the company, be guilty 
of such fraud as to defeat the contract.” 

If the insured undertakes to state fully all of the circumstances 
which affect the risk, he is bound to tell the whole truth, and con- 
cealment will render the policy void. 19 Cyc. 681, and cases cited. 

The contract of fire insurance is in its nature personal, being 
presumed to rest to some extent on the trust and confidence of 
the insurer in the insured that the property will not be destroyed 
by the insured for the purpose of realizing on the contract. Hence 
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the importance of answering truthfully all questions relating to 
ownership. 

[2] Counsel for plaintiffs and appellees, not specially contro- 
verting the position that such claimed representations and con- 
cealments would be material, say :— 

“Assuming, which is contrary to the fact, that the Laymans 
[insurer’s agents] did not know that Friedenberg was a member 
of the firm, and that fact was concealed from them, there is 
absolutely nothing in the record to justify even a suspicion that 
the policy would not have been issued had Mr. Friedenberg’s 
name been mentioned. However, a complete answer to all of 
counsel’s argument is that if there had been any misrepresentation 
which would have justified the voiding of the policy, the insurance 
company was bound to notify the insured and Jacobs & Friedman 
immediately upon the discovery of this alleged false representa- 
tion that they considered the policy void. The defendant had no 
right to put the insured and their assignees to the enormous ex- 
pense to which they were put prior to the filing of the plea in 
this case, and which for the first time pleaded this alleged defense. 
The proofs of loss filed January 15, 1911, with each of the com- 
panies, distinctly stated that the firm of D. Littman & Co. con- 
sisted of David Littman, Ben Levine and Harry Friedenberg. 
The connection of Mr. Friedenberg with D. Littman & Co. was 
known to the insurance companies the moment they received 
these proofs of loss. At that time their agents, Mr. and Mrs. 
Layman, knew whether or not there had been any false repre- 
sentations made to them before the policies were issued. * * * 
When the first suit was brought, although the defendant put in 
a large number of defenses, it made no claim that the policy had 
been obtained by misrepresentation or fraud. It was not until 
more than a year after the fire had occurred, and after the insured 
and Jacobs & Friedman had been put to the enormous expense 
in the way of traveling back and forth from Chicago and Detroit 
to Woodville, employing attorneys, and the expense of two suits 
on each policy, that the defendant made this defense, and did not 
even tender back the premiums. N. Y. Life Ins. Co. vs. Baker, 
83 Fed. 647, 27 C. C. A. 658. It is an elementary proposition 
that, where an insurance company, with full knowledge of the 
facts afterwards relied upon in support of its claim that a policy 
was void ab initio, bases its refusal to pay the loss upon other 
grounds accruing subsequent to the fire, after which the insured 
is subjected to loss of time in trying to adjust the loss and incurs 
the expense of bringing suit for its recovery, the company is 
estopped from asserting such claim of forfeiture as a defense in 
said suit” (citing Marthinson vs. Ins. Co., 64 Mich. 383, 31 N. W. 
291, and many other cases). 


It should be here stated that suit had first begun upon this 
policy on June 27, 1911, anid the plea and notice thereunder, in 
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that suit, did not raise the question of false representation and 
concealment which we have above set forth, but notice was given 
of certain other alleged defenses. ‘That suit was discontinued 
December 9, 1911, and this one begun December 13, 1911. We 
think a number of answers may be given to the objection urged 
by appellees as to the availability of the defense we are here con- 
sidering. 


[3, 4] It is undoubtedly true that the general local agent—that 
is, one who has power to solicit insurance, to receive applications, 
to fix premiums, to accept risks, and to issue, countersign, and 
renew policies in a particular locality—is such an agent that his 
knowledge will be imputed to the insurer. ‘The record in this 
case is not very clear as to the extent of the power of the agents 
of the companies at Woodville. It does appear, as above noted, 
that while the policies were dated on the 3d day of December, 
they were not delivered until the 1oth day of December, and that 
in the meantime reports had been made to the several companies. 
There is no evidence that the agents reported, or were required 
to report, to the companies the individual names of the insured 
partnership. While the proofs of loss did show that the firm, 
at that time, was composed of David Littman, Ben Levine, and 
Harry Friedenberg, it did not necessarily follow that Friedenberg 
was a member of the firm at the time the policy in question was 
issued. He might have been introduced into the firm at a later 
date for aught that appears in this record. There is no evidence 
that either the defendant, or its agents, at the time of entering 
the plea in the first suit, had full knowledge of the facts of which 
notice is given in the instant case, and we do not think that this 
can be presumed. There is nothing to show that either the de- 
fendant, or its agents, had any knowledge, at the time the first 
plea was interposed, as to the similar representations which it is 
claimed were made to the merchants in the city of Toledo. As 
showing the quo animo and nature of the representations made 
to the agent, it was competent to show other similar representa- 
tions made at or about the same time to other persons. Beebe 
vs. Knapp, 28 Mich. 53. 

The language of Chief Justice Campbell in Security Ins. Co. 
vs. Fay, 22 Mich. 467-473 (7 Am. Rep. 670) is pertinent here :— 

“The waiver that is spoken of in these cases is another term 
for an estoppel. It can never arise by implication alone, except 
from some conduct which induces action in reliance upon it, to 
an extent that renders it a fraud to recede from what the party has 
been induced to expect.” 

We think the rule is well stated in Smith vs. German Ins. Co., 
107 Mich. 270, 65 N. W. 236, 30 L. R. A. 368, where this court 
held that where an insurance company, with knowledge of all the 
circumstances attending a loss, undertakes to notify the insured 
of its specific reasons for denying the liability, it cannot, when 
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sued upon the policy, set up any additional grounds for defense. 

[5] In the light of this record, we cannot say that the de- 
fendant is estopped from interposing the defense claimed in the 
instant case. There being a sharp conflict in the evidence as to 
whether the representations were made and the concealment prac- 
ticed, as claimed by the defendant in its notice and evidence, we 
think it was the clear duty of the trial court to submit that ques- 
tion to the jury, together with the special interrogatories above 
set forth, and that it was prejudicial error to refuse so to do. 
Clearly, as to whether these representations were made or not 
was one of fact. The effect of the representations may have been 
a question of law. Upon that subject there is a diversity of 
opinion; some respectable courts holding that even the question 
of the materiality of the representations is one of fact to be sub- 
mitted to the jury. There is authority to the effect that whether 
a material fact was intentionally or fraudulently concealed is a 
question for the jury. Johnson vs. Scottish Union, etc., Ins. Co., 
93 Wis. 223, 67 N. W. 416. 

It is very clear that the question whether the representations 
were made or not is one of fact. ‘This view of the case renders it 
unnecessary for us to pass upon the question of the refusal of the 
court to grant a new trial upon the grounds stated in the motion 
therefor. As a new trial must be had, the questions involved in 
that motion may never arise, and it is unnecessary for us to dis- 
cuss them. 

For the error pointed out, the judgment of the court below is 
reversed, and a new trial granted. 

McAlvay, C. J., and Steere, Moore, Ostrander, and Brooke, 
JJ., concurred with Stone, J. 


Bird and Kuhn, JJ., concurred in the result. 


———- @¢@ 


SPRINGFIELD COURT OF APPEALS. 


Missouri. 


WADDLE 
Us. 


COMMONWEALTH INS. CO. (No. 1142.)* 


5. INSURANCE—ACTION ON POLICY—INSTRUCTIONS—“OCCU- 
PIED AS A RESIDENCE”—“OCCUPIED.” 


In an action on a fire policy providing that the insured property should 


* Decision rendered, Nov. 14, 1914. Rehearing denied, Nov. 27, 1914. 
170 S. W. Rep. 682. 
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be occupied as a residence, an instruction that the term “occupied as 
a residence” did not mean that the insured must actually remain in 
person in the house day and night, but that it was enough if she moved 
her household goods into it to reside there, and that until the fire she 
was engaged in the daytime in arranging the goods to dwell therein, 
and was only temporarily absent therefrom at night, was not in conflict 
with an instruction that the word “occupied” meant the presence of a 
human being or human beings in the buildings as their customary 
place of abode, not absolutely and interruptedly continuous, but as a 
place of usual return and habitual stoppage. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Occupy.) 

6. INSURANCE—ACTION ON POLICY — EVIDENCE — ATTOR- 
NEY’S FEES AND DAMAGES. 

The files in the case, different answers, motion to quash summons, and 
applications for continuance were inadmissible in evidence, in an 
action on an insurance policy, to show the amount allowable as damages 
and attorney’s fees under Rev. St. 1909, § 7068, amended by Laws 1911, 
p. 282, for vexatious refusal to pay plaintiff's claim. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Action by Mrs. E. A. Waddle against the Commonwealth Insurance 
Company. From judgment for plaintiff, defendant appeals. Affirmed con- 
ditionally on remission of part of recovery. 


Williams & Galt, of Springfield, for Appellant. 
Troy Pace, of Harrison, Ark., and Hamlin & Seawel, of Springfield, 
for Respondent. 


Ropertson, P. J. 

Plaintiff obtained a judgment on a fire insurance policy on 
household effects, and defendant has appealed. There have been 
two trials. ‘The defenses pleaded, so far as necessary to note, are 
fraudulent representations inducing defendant to issue the policy, 
and that the condition in the policy that the property should be 
protected only while the building in which it was located was 
occupied for a residence had been violated. 

[1] We shall notice only the questions urged in appellant’s 
brief under the “Points and Authorities,” as all others are deemed 
waived. Ridenour vs. Wilcox Mines Co., 164 Mo. App. 576, 599, 
147 S. W. 852. 

[2] It is said that the trial court erred in overruling the motion 
for a new trial which charged “That perjury was committed by 
witnesses for the plaintiff in matters material to the issues of the 
case.” The motion, on this point, was undertaken to be supported 
by an affidavit filed almost three months later, but before the 
motion was overruled; and we are now asked to compare a 
transcript of the testimony at the first trial of the case as to the 
plaintiff and some of her witnesses with their testimony in the 
last trial, all set out in the abstract of record here, and convict the 
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trial court of reversible error. The trial court was not furnished 
a transcript of the testimony of the witnesses in the first trial. 
We cannot convict the trial judge of error in passing on some- 
thing that was not submitted to him. If the proceedings had been 
regular, we may suggest, without deciding, that the motion is 
granted on this ground in the same manner as for the reason that 
the verdict is against the weight of the evidence, and can only 
be reviewed when the trial judge abuses his discretion. Dean vs. 
Wabash Railroad Co., 229 Mb. 425, 452, 129 S. W. 953, and 
Scott vs. Railway, 168 Mo. App. 527, 531, 153 S. W. 1058. In 
the second trial the stenographer who took the testimony on the 
first trial was on the witness stand, and was asked about some of 
the testimony at the former trial. No doubt defendant could 
have, in this manner, obtained all the testimony at the former 
trial that was thought to be in conflict with that of the witnesses 
in this trial, and thereby had the jury pass on all of the alleged 
perjury he charges here, if he had so desired. This assignment 
of error is ruled against appellant. 


[3] The defendant undertook to show a conspiracy to defraud 
defendant between plaintiff, another party, and a party who 
hauled some of the plaintiff’s goods to the house where the fire 
occurred. Complaint is now made that the court did not permit 
him to go fully into the relations of these two parties, other than 
plaintiff. The jury was instructed as to plaintiff’s connection with 
any such conspiracy, and since there was a finding that she was 
innocent, it can make no difference in this case what the relation 
was of the other two alleged conspirators. 


[4] Defendant complains that a witness used a copy of a bill 
of lading to refresh her memory, but the witness only identified 
the goods therein described, and no objection was made on that 
score. 

An objection is made that witnesses were permitted to testify 
as to the plaintiff’s reputation for honesty, etc., but a reference to 
the record discloses that no witnesses so testified. The questions 
were asked, the defendant objected, and they were not answered. 

[5] Defendant insists that an instruction defining “occupied as 
a residence,” given in behalf of plaintiff, is in conflict with one 
given for defendant. The plaintiff’s instruction, so far as neces- 
sary to quote, reads that :— 

“The term ‘occupied as a residence,’ as used in said policy, does 
not mean that the plaintiff must have actually remained in person 
in said house constantly both by day and by night, but if you 
find that she in good faith had moved her household goods in 
said house for the purpose of residing therein, and that from the 
time she had moved said goods into said house until the fire she 
had been engaged in the daytime in arranging said goods in said 
house for the purpose of dwelling therein as her home, and that 
she actually remained in the house for such purpose during the 
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daytime, and was only temporarily absent therefrom at night, 
then said house was occupied by her within the meaning of said 
term of said policy.” 

The defendant’s is as follows :— 

“The word ‘occupied,’ as used herein, means the presence of a 
human being or human beings in the said buildings as their cus- 
tomary place of abode, not absolutely and uninterruptedly con- 
tinuous, but that it must be a place of usual return and habitual 
stoppage. So, unless you find and believe from the evidence in 
this case that the house referred to in said policy was the habitual 
place of stoppage of the plaintiff and her usual place of return 
or her customary place of abode from April 5, 1911, the date the 
policy was issued, to the date of the destruction of the building 
by fire, your verdict will be for the defendant.” 

There is no conflict in these instructions, and as it is not claimed 
that the plaintiff’s instruction does not declare the law, no further 
comment is necessary. 

[6] The verdict of the jury allowed $150 attorney’s fee and 
$63.28 as damages for vexatious refusal of defendant to pay the 
loss. During the progress of the trial plaintiff, over defendant’s 
objection, offered in evidence, for the purpose, then stated, of 
showing vexatious delay, the files in the cases, different answers, 
motion to quash summons, and applications for continuances. It 
appears from the abstract of record that the motion to quash was 
sustained. Amended answers are filed by leave of court. Section 
1848, R. S. 1909. If the applications for continuances were 
granted, then they were properly filed, and if refused, no delay 
was necessarily caused by them. Error was committed by the 
court in admitting these things in evidence at all for this purpose. 
Section 7068, R. S. 1909 (Amended Laws 1911, p. 282), provides 
that the damages and attorney’s fee are allowable for vexatious 
refusal to pay, and this may not contemplate penalizing the de- 
fendant for conduct after an action brought to recover the loss. 
This latter question is not, however, before us, as the record does 
not disclose that defendant did anything in defense of the case 
in connection with these files that it did not have a perfect right 
to do. Unless plaintiff will cure this error by remitting the 
amounts allowed as attorney’s fee and damages within ten days 
after this opinion is filed, amounting to a total of $213.28, the 
judgment will be reversed, and the cause remanded; otherwise it 
will be affirmed. 


Farrington and Sturgis, JJ., concur. 





Fire, &c.] Petow vs. North British & Merc. Ins. Co. 


SUPREME COURT OF NEW JERSEY. 


PETOW 
US. 


NORTH BRITISH & MERCANTILE INS. CO. or Lonpon anp 
EpDINBURGH.* 


INSURANCE—VALUED POLICY—DESCRIPTION—PICTURES. 

The rule that valuation of personal property in a policy binds the insurer 
unless he can show fraudulent overvaluation does not apply to the de- 
scription of property insured, and where a policy covered pictures, 
describing them as by particular artists and schools at specified values, 
the burden was on plaintiff to show that the pictures destroyed were 
in fact the pictures described, and an instruction authorizing a re- 
covery if plaintiff, when he furnished the description, believed the 
pictures to be of the description asserted, and placing the burden on 
defendant to show that plaintiff knowingly furnished a false descrip- 
tion in order to defeat recovery, was erroneous. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


Action by Edward I. Petow against the North British & “Mercantile 
Insurance Company of London and Edinburgh. On rule to show cause 
why a verdict for plaintiff should not be set aside. Rule absolute. 


Argued November term, 1913, before Gummere, C. J., and Parker and 
Kalisch, JJ. 


Griggs & Harding, of Paterson, for the rule. 
Heyman & Heyman, of Jersey City, opposed. 


GuMMERE, C. J. 

This action was brought to recover on a valued policy of fire 
insurance issued by the defendant company to the plaintiff cover- 
ing certain paintings, sketches, and drawings set out, described 
and valued in the policy as follows :— 

“Monk Praying,” by Zurburan, $5,000. 

“The Last Judgment” (panel), attributed to Michael Angelo 
and A. Franz Floris, $3,500. 

“Lot and His Daughters,” Italian School, $1,500. 

“Beheading of John the Baptist,” Italian School, $2,000. 

“The Annonsiation,” Rembrandt School, $800. 

“Life of Early Christians,” France School, $600. 

“Still Life,” attributed to Pierre Roell, $400. 

Twenty-five sketches and drawings not to exceed $20 on each 
picture, $500. 

The claim upon which plaintiff’s action rests is that the paint- 
ings described in the policy, and the twenty-five sketches and 


* Decision rendered, Nov. 16, 1914. 92 Atl. Rep. 272. 
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drawings, were Gestroyed by a fire which occurred at his residence 
on the 16th day of May, 1912, about three months after the 
issuing of the policy. The trial resulted in a verdict for the plain- 
tiff for the agreed value of this property, with interest. The 
validity of this verdict is now challenged by the defendant. 

The theory upon which the case was submitted to the jury by 
the trial court was that if the pictures destroyed were those de- 
scribed in the policy, or if the plaintiff when he furnished the 
description believed them to be what the description asserted them 
to be, the defendants could not escape liability; that in order to 
defeat the plaintiff’s claim they must show fraud by the plaintiff, 
i. e., that he knowingly furnished a false description of those 
paintings. 

We consider the theory of the trial court unsound. It is true 
that, in the case of a valued policy, the valuation stated therein 
binds the insurer, unless he is able to show a fraudulent over- 
valuation (19 Am. & Eng. Enc. of Law, p. 1049, and cases cited) ; 
but this rule does not apply to the description of the property 
insured. In every action upon a valued fire insurance policy the 
primary question to be determined is whether or not the property 
described in the policy has been injured or destroyed; and there 
can be no, recovery by the insyred unless he proves that fact. He 
cannot insure a chromo reproduction of a painting by Francisco 
Zurburan as the product of that distinguished artist’s brush for 
a sum which would fairly represent the value of the original 
painting, and then, if the chromo burns up in a fire, recover for 
the destruction of a genuine work of that old master. And that 
is so even if, when he took out the policy of insurance, he mis- 
takenly believed that the chromo was what he represented it to be; 
for what the company insured wds, not a chromo lithographic 
copy of that artist’s work, but an original production. In order 
to hold the company he must show the very article described in 
the policy was so destroyed. 

That the erroneous theory upon which the case was submitted 
to the jury was harmful to the defendants is apparent from even 
a cursory examination of the testimony set up with the rule. Not 
only is proof lacking that the paintings burned were by the artists, 
or of the schools, specified in the description furnished by the 
plaintiff, but, on the contrary, the testimony of the plaintiff him- 
self is quite persuasive that they were not; and no other witnesses 
were called upon this point. 

The rule to show cause will be made absolute. 
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SUPREME COURT OF NEW YORK. 


APPELLATE DIvIsION. First DEPARTMENT. 


HORWITZ 


Us. 


NORTH BRITISH & MERCANTILE INS. CO. or Lonpon anp 
Epineurcu. (No. 6394.)* 


INSURANCE—ACTIONS ON POLICIES—PLEADING—BILL OF 
PARTICULARS—RIGHT TO. 


In an action on a fire policy, plaintiff cannot complain of an order re- 
quiring service of a bill of particulars specifying the items of prop- 
erty claimed to have been destroyed, the time and place of purchase, 
and the price paid, together with the value at the time of the fire. 


(For other cases, see Insurance, Cent. Dig. § 1625; Dec. Dig. § 644.) 


Appeal from Special Term, New York County. 

Action by Charles Horwitz against the North British & Mercantile 
Insurance Company of London and Edinburgh. From an order granting 
a motion for a bill of particulars, plaintiff appeals. Order modified and 
affirmed. 

See, also, 149 N. Y. Supp. 1088. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, Clarke, 
and Scott, JJ. 


Otto C. Sommerich, of New York City, for Appellant. 
C. A. Levy, of New York City, for Respondent. 


McLAvucHLin, J. 

Action upon a policy of fire insurance to recover the value of 
merchandise alleged to have been destroyed. After issue had 
been joined, upon defendant’s motion, the plaintiff was ordered 
to serve a bill of particulars. He appeals from so much of the 
order as requires him to state the items of property claimed to 
have been destroyed, the time. when and place where purchased, 
the price paid therefor, and the value of the same at the time of 
the fire. 

It is no hardship upon the plaintiff to require him to give the 
defendant the information asked, if he can do so. If he cannot 
give him all the information, then he should give as much as he 
can, and state why he cannot give the remainder. 


The order appealed from, therefore, is modified, by requiring 
the plaintiff to give the defendant the information, or so much 
of it as he can, as above indicated and, if he cannot give all of 
it, then give the reason why he cannot do so. As thus modified, 
the order is affirmed, without costs to either party. All concur. 





* Decision rendered, Dec. 4, 1914. 150 N. Y. Supp. 375. ; 
Vol. XLV.—13 
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SUPREME COURT OF NORTH CAROLINA. 


LUMMUS 
US. 


FIREMAN’S FUND INS. CO. (No. 445.)* 


INSURANCE—AVOIDANCE OF POLICY—PRIVATE GARAGE— 
WARRANTY—MATERIALITY. 

Under Revisal 1905, § 4808, providing that all statements in an application 
or in the policy itself shall be representations and not warranties, and 
that no representation, unless material or fraudulent, shall prevent a 
recovery, every fact stated in an application, which would materially 
influence the insurer’s judgment, either as to accepting the risk or 
fixing the premium, is material, and to defeat a recovery thereon a 
material misrepresentation need not be shown to have in any way 
contributed to the loss; and hence the breach of warranty that an 
automobile would be kept in a certain private garage, by its permanent 
removal to another state, avoided the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 792, 793; Dec. Dig. § 327.) 


Appeal from Superior Court, Mecklenburg County; Adams, Judge. 

Action by Mrs. Josephine I. Lummus against the lireman’s Fund In- 
surance Company. Judgment for defendant, and_ plaintiff appeals. 
Affirmed. 


Maxwell & Keerans, of Charlotte, and J. W. Hutchison, of Concord, 
for Appellant. 

Smith, Hammond & Smith, of Atlanta, Ga., and Osborne, Cocke & 
Robinson, of Charlotte, for Appellee. 


Brown, J. 

This is an action to recover on 4 policy of insurance, issued by 
the defendant upon an automobile. The defendant pleads: First, 
that the action was not brought within one year; second, that 
there was a breach of the private garage warranty; and, third, 
that proof of loss was not filed within sixty days. It is only 
necessary that we should consider the second defense. 

The policy contains this provision :— 

“Private Garage Warranty. 

“In consideration of the reduced rate at which this policy is 
written, it is understood that the property insured hereunder shall 
at all times be kept or stored in the private garage or private 
stable, situate in rear of residence No. 1412 Third avenue, Colum- 
bus, Ga. Privilege, however, to operate car and to house in any 
other building or buildings for a period of not exceeding fifteen 
days at any one location at any one time, providing the car is en 
route, visiting, or being cleaned or repaired.” 

It appears from the statement of facts: That after the said 


* Decision rendered, Dec. 9, 1914. 83 S. E. Rep. 688. 
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policy of insurance was issued and delivered, and without the 
knowledge or consent of the defendant, the plaintiff, during the 
month of June, 1911, removed said automobile from the private 
garage or private stable in the rear of residence No. 1412 Third 
avenue, Columbus, Ga., to Charlotte, N. C., where it remained for 
a period of five or six months until it was placed in the machine 
shop of the Gibbes Machinery Company in Columbia, S. C., as 
hereinafter mentioned. That said automobile, while in Charlotte, 
N. C., for the period above mentioned, was not en route from 
Columbus, Ga., nor was it visiting, nor being cleaned or repaired, 
but, on the contrary, its removal from the location aforesaid in 
Columbus, Ga., was permanent; That on the day of Decem- 
ber, 1911, the plaintiff placed said automobile in the machine shop 
of the Gibbes Machinery Company of Columbia, S. C., to be 
painted and repaired. That the said automobile remained in the 
said machine shop of the Gibbes Machinery Company at Colum- 
bia, S. C., until the 10th day of January, 1912, when it was de- 
stroyed by fire which originated in said machine shop. 

The contention of the defendant is that the policy became for- 
feited because of this breach of the private garage warranty. ‘The 
plaintiff contends that the breach of warranty was immaterial, 
because it in no way contributed to the loss, citing Revisal, § 4808. 
This position is untenable. In construing that section, this court 
has held that, in application for a policy of insurance, every fact 
stated will be deemed material which would materially influence 
the iudgment of an insurance company either in accepting the 
risk or in fixing the rate of premium. Bryant vs. Insurance Co., 
147 N. C. 181, 60 S. E. 983. It is further held in the same case 
that it is not necessary, in order to defeat a recovery upon such 
policy of insurance, that a material misrepresentation by the ap- 
plicant must be shown to have contributed in some way to the 
loss for which indemnity is claimed. See, also, Fishblate vs. 
Fidelity Co., 140 N. C. 589, 53 S. E. 354. 

Nothing is better settled than that the location of the property 
insured is essentially material in contracts of insurance, and en- 
ters largely into the consideration of the company in fixing the 
rate of premium. The clause of the policy in this case, contain- 
ing this warranty, expressly declares that a reduced rate of pre- 
mium is granted because of the insertion of this provision in the 
contract. The contention of the plaintiff that the policy could 
remain dormant for six months, and then be revived suddenly 
because the property was burned up in a repair shop, is utterly 
untenable. 

When the owner took the automobile away from the garage 
in Columbus, it was not for a temporary purpose. There was a 
removal of the property permanently to another state, which, un- 
der the provisions of the policy which we have cited, rendered the 
contract of insurance void. 

The judgment of the Superior Court is affirmed. 
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OGBURN-GRIFFIN GROCERY CO. vs. ORIENT INS. CO. 
(No. 755.)* 
(Supreme Court of Alabama.) 


3. INSURANCE—FIRE INSURANCE—CAUSES OF LOSS—COL- 
LAPSE OF BUILDING. 


Under a fire insurance policy containing a clause that if the building shall 
fall, except as result of fire, all insurance on the building and its con- 
tents shall immediately cease, the owner of a stock of insured goods 
cannot recover if the building fell from some cause other than fire, 
even though it caught fire before it fell, if none of the goods were 
injured by the fire before the collapse of the building. 


(For other cases, see Insurance, Cent. Dig. §§ 1126, 1133, 1134, 1136, 1140- 
1143; Dec. Dig. § 421.) 


Appeal from Circuit Court, Mobile County; Samuel B. Browne, 
Judge. 

Action by the Ogburn-Griffin Grocery Company against the Orient 
nuns Company. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


The substance of the plea is sufficiently set out. The following charges 
were given at the request of defendant :— 


(1) The court charges the jury that plaintiff has sued defendant for 
loss and damage which the plaintiff claimed to have been done to a certain 
stock of groceries, tobacco, and other merchandise by fire, and, if the jury 
should find for plaintiff, then they must include in the damages to the said 
stock of goods only such damages as the jury may be reasonably satisfied 
was done as the direct result of fire and water, and must not include in 
such damages any loss that the plaintiff may have suffered by reason of 
damages done to the stock of goods in any other way. 


(2) This is a suit by the plaintiff against defendant for the recovery 
of damages done to a certain stock of goods by reason of fire; and if the 
jury are reasonably satisfied from the evidence that the building in which 
said goods were contained collapsed or fell on account of its inherent 
weakness, or from any other cause other than fire, then plaintiff could not 
be entitled to recover against defendant for any damages which may have 
been caused to said stock of goods by the falling of the building, even 
though the jury may believe that the building was on fire before it fell. 

(3) If the jury find from the evidence that the building in question, 
in which plaintiff's stock of goods was stored, caught fire before it fell 
to the ground, but that none of the plaintiff's goods were on fire prior to 
the collapse of the building, and if the jury are further reasonably satis- 
fied from the evidence that the building collapsed and fell by reason of its 
inherent weakness, or for any other cause other than fire, and that the 
only damage that accrued to the stock of goods occurred after such col- 
lapse, and by reason of the fact that the building fell, and by reason of 
damages done to the goods by fire after the collapse, then the jury should 
find for defendant. 


Webb & McAlpine, of Mobile, for Appellant. 
Bestor & Young, of Mobile, for Appellee. 


* Decision rendered, Nov. 7, 1914. 66 South. Rep. 434: 
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PLANTERS’ FIRE INS. CO. vs. CROCKETT, (No. 224.)* 


(Supreme Court of Arkansas.) 


t. — — APPLICATION — ACCEPTANCE — PREMIUM 


Where an application for cancellation of an old policy and the issuance of 
a new one, together with a note for the premium, was delivered to 
plaintiff’s agent, there was no contract until the application was 
accepted, and the application having been countermanded, and a re- 
quest made for the return of the old policy, before such acceptance, 
defendant was not liable on the note. 


(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


Appeal from Circuit Court, Clay County; J. F. Gautney, Judge. 
Action by the Planters’ Fire Insurance Company against J. L. Crockett. 
Judgment for defendant, and plaintiff appeals. Affirmed. 


C. T. Bloodworth, of Corning, for Appellant. 
R. H. Dudley, of Piggott, for Appellee. 





* Decision rendered, Nov. 9, 1914. 170 S. W. Rep. 1012. 


McGRAW vs. HOME INS. CO. or New Yorx.* 


(Supreme Court of Kansas.) 


1.INSURANCE—ACTION ON FIRE INSURANCE POLICY— 
CAUSE OF DAMAGE—SUFFICIENCY OF EVIDENCE. 


Evidence that, when the person in charge of a steam boiler used in a 
laundry business left it at night it was over half full of water, the gas 
by which is was heated being turned off, and was then in good con- 
dition, and that when the building was unlocked the next morning no 
fire was burning under the boiler, but it was empty of water, and was 
ruined by the action of excessive heat, nothing being shown as to 
whether anyone connected with the business returned during the night, 
does not justify an inference of an intentional injury to the property 
having been done by someone, who gained wrongful entrance to the 
building. 


oi - cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
) 


2. INSURANCE—LIABILITY ON POLICY—NEGLIGENCE OF IN- 
SURED. 


A company issuing a policy of insurance against direct loss by fire is not 
liable thereon for an injury occasioned to a steam boiler through its 
negligent management by someone connected with the business. 

(For other cases, see Insurance, Cent. Dig. §§ 1126, 1133, 1134, 1136, 1140- 
1143; Dec. Dig. § 421.) 


‘ * Decision rendered, Dec. 12, 1914. 144 Pac. Rep. 821. Syllabus by the 
ourt. 
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Appeal from District Court, Harvey County. 

Action by M. T. McGraw, as trustee, etc., against the Home Insurance 
Company of New York. From a judgment for plaintiff, defendant appeals. 
Reversed. 


Fyke & Snider, of Kansas City, Mo., for Appellant. 
B. H. Turner and C. Spooner, both of Newton, for Appellee. 


-——-—_  ¢ @——_____——_- 


ST. PAUL FIRE & MARINE INS. CO. vs. LEWIS. 
(No. 19100.)* 


(Supreme Court of Kansas.) 


TAXATION — PROPERTY SUBJECT—“RECEIPTS” OF INSUR- 
ANCE COMPANIES. 

In the statute which authorizes a tax for the maintenance of the depart- 
ment of a State Fire Marshal to be imposed upon each fire insurance 
company doing business in Kansas, not to exceed a certain percentage 
of “the gross cash receipts as premiums of such company on all busi- 
ness transacted by it in the state,” the receipts referred to are those 
resulting from insurance against losses by fire, and do not include 
premiums on policies insuring only against other risks, although issued 
by companies which also write fire insurance. 

(For other cases, see Taxation, Cent. Dig. §§ 648-651; Dec. Dig. § 387.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Receipts. ) 


Appeal from District Court, Shawnee County. . 

Action by the St. Paul Fire & Marine Insurance Company against Ike 
S. Lewis, as Superintendent of Insurance, etc. From a judgment for 
defendant, plaintiff appeals. Reversed, with directions. 


Foulke, Matson & Wall, of Wichita, for Appellant. 
J. S. Dawson, Atty. Gen., and S. N. Hawkes, Asst. Atty. Gen., for 
Appellee. 


* Decision rendered, Dec. 12, 1914. 144 Pac. Rep. 822. Syllabus by the 
Court. 





NORTH RIVER INS. CO. vs. WALKER.* 
(Court of Appeals of Kentucky.) 


3. INSURANCE—FIRE POLICIES—DEFENSES—WAIVER. 


Though the insurer requested the insured to come to town, holding out 
prospects of a compromise, there was no waiver of the insurer’s right 


* Decision rendered, Dec. 3) 1914. 170 S. W. Rep. 983. 
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to defend an action on the policy on the ground that the insured fired 
the property himself. 


(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615.) 


5. INSURANCE--FIRE POLICIES—EVIDENCE—ADMISSIBILITY. 

A letter written by the insurer before action, suggesting that the insured 
call and holding out prospects of compromise, is inadmissible in any 
event, not showing that the insurer ever treated the policy as valid 
under any circumstances. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; Dec. 
Dig. § 664.) 


Appeal from Circuit Court, McCracken County. 

Action by John N. Walker’s administratrix against the North River 
Insurance Company. From a judgment for plaintiff, defendant appeals. 
Reversed. 


Wheeler & Hughes, of Paducah, and Matthew Walton, of Lexington, 
for Appellant. 


Sam H. Crossland and Oliver & Oliver, all of Paducah, for Appellee. 
———_0eo-—__—__ 


CONNECTICUT FIRE INS. CO. vs. UNION MERCAN- 
TILE CO—INSURANCE CO. OF NORTH 
AMERICA ws. SAME.* 

(Court of Appeals of Kentucky.) 


1. INSURANCE — FIRE INSURANCE — ACTIONS — PETITION — 
SUFFICIENCY. 

A petition in an action on a fire policy, which sets up the policy, and which 
sets forth the property embraced therein, and which alleges that the 
same was destroyed by fire, but which does not allege in terms that 
the property was of any value, is fatally defective. 

(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. $ 629.) 


4. INSURANCE—FIRE INSURANCE—PROOFS OF LOSS—FRAUD. 


Where the proofs of loss and the examination under oath of the officers 
of insured gave exaggerated statements of the value of the property 
destroyed, and made mistakes as to merchandise alleged to have been 
bought and placed in the stock destroyed, but their statements of 
value were based on an estimate of what it would cost to replace the 
property destroyed, and the value asserted by them was not far above 
the value fixed by the commissioner and approved by the trial court, 
there was no fraud vitiating the policy stipulating that it should be 
void if insured misrepresented any material fact before or after a loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 


5. INSURANCE--FIRE INSURANCE—“CONCURRENT INSUR- 
ANCE”—“CONCURRENT.” 


Where a fire policy insuring property to the extent of three-fourths of its 


* Decision rendered, Dec. 18, 1914. 171 S. W. Rep. 407. 
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value permitted other “concurrent insurance,” a subsequent policy in- 
suring the same property up to full value thereof was “concurrent 
insurance”; concurrent insurance being that which to any extent in- 
sures the same interest against the same casualty, at the same time as 
the primary insurance, on such terms that insurers would bear pro- 
portionately the loss happening within the provisions of both policies, 
and the word “concurrent” meaning literally a running together, 
and in the policy meaning corroborating or contributing to the same 
effect. 


(For other cases, see Insurance, Cent. Dig. §$ 856-873; Dec. Dig. § 336.) 


(for other definitions, see Words and Phrases, Second Series, Concurrent, 
also, First and Second Series, Concurrent Insurance.) 


6. INSURANCE—FIRE INSURANCE—AMOUNT OF LOSS. 


Where parts of insured’s books of account, including those showing in- 
ventories and cash sales, were destroyed, the action of the court in 
adopting the bank deposits made in the name of insured, together with 
its unpaid accounts and bills receivable, as a basis for ascertaining 
the amount of loss, was not erroneous. 


(For other cases, see Insurance, Cent. Dig. § 1696; Dec. Dig. § 661.) 


7. INSURANCE—FIRE INSURANCE—AMOUNT OF LOSS. 

Where the court, in determining the amount of a fire loss, adopted the 
bank deposits made in the name of the insured, together with its unpaid 
accounts and bills receivable, as the basis to ascertain the value, it was 
error to deduct an item designated as “expenses” either paid out of 
money not deposited in bank or paid out of merchandise, and such 
expenses should be added to the amount of the sale; but to the extent 
that the expenses represented payment out of moneys deposited, it 
should be neither added nor subtracted. 


(For other cases, see Insurance, Cent. Dig. § 1696; Dec. Dig. § 661.) 


Appeal from Circuit Court, Marshall County. 

Actions by the Union Mercantile Company against the Connecticut 
Fire Insurance Company and the Insurance Company of North America. 
From a judgment for plaintiff, defendants appeal. Reversed and remanded. 


Flexner & Gordon and Frank M. Drake, all of Louisville, and Oliver 
& Oliver, of Paducah, for Appellants. 

John G. Lovett, of Benton, and Wheeler & Hughes, of Paducah, for 
Appellee. 


HART vs. SPRINGFIELD FIRE & MARINE INS. CO.— 
In RE SPRINGFIELD FIRE & MARINE INS. CO.* 


(Supreme Court of Louisiana.) 


3. INSURANCE—ADMISSION OF LIABILITY—STATEMENT OF 
ADJUSTER. 


When, on being notified of a loss, the adjuster of an insurance company 





* Decision rendered, Nov. 4, 1914. On application for rehearing, Nov. 
30, 1914. 66 South. Rep. 558. Syllabus by the Court. 
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writes the insured that the company can replace the property destroyed 
for a stated sum, and adds, “As this represents the value of the car 
destroyed aad which value is the maximum of the company’s liability, 
we inclose proof of ldss for $750, for execution and return,” the com- 
pany will be held to the admission of liability for the amount stated. 


(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


4. INSURANCE -— APPRAISEMENT — WAIVER OF RIGHT — AD- 
MISSION OF LIABILITY. 


An admission of liability by an agent or adjuster of the insurance company 
for an amount less than is demanded in the proof of loss submitted by 
the insured is not a waiver of the company’s right to an appraisement 
under the terms of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 576.) 


5. INSURANCE— WITHHOLDING OF PAYMENT —LIABILITY 
FOR PENALTY. 

An insurance company is not liable for statutory penalties under Act No. 
168 of 1908 for withholding the amount of liability admitted by the 
agent or adjuster of the company, as long as the insured demands the 
payment of a larger sum and refuses to submit to an appraisement 
under the terms of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


6. INSURANCE—POLICY—PROVISION FOR APPRAISEMENT— 
ANNULMENT. 


There is no statute in this state requiring the insurer to pay the full amount 
of the policy on movable property that has been totally destroyed; 
hence a total destruction of movable property does not render impossi- 
ble or do away with a provision in the policy for an appraisement, 
stating separately the sound value and the damage, and limiting the 
insurer’s liability to the cash value of the property at the time any loss 
or damage occurs. 


(For other cases, see Insurance, Cent. Dig. §§ 1420, 1421; Dec. Dig. § 567.) 


Certiorari to Court of Appeals, Second Circuit. 

Action by Ed. Hart against the Springfield Fire & Marine Insurance 
Company. Judgment for plaintiff in the district court on appeal to the 
Court of Appeals, and defendant applies for certiorari or writ of review. 
Judgment of Court of Appeals amended and affirmed, and rehearing denied. 


Blanchard & Smith, of Shreveport, and Eugene J. McGivney and 
Edward Rightor, both of New Orleans, for Applicant. 
Wimberly, Reeves & Dormon, of Shreveport, for Respondent. 


0 


CUMMINGS vs. DIRIGO MUT. FIRE INS. CO.* 
(Supreme Judicial Court of Maine.) 


1, INSURANCE—TITLE OF INSURED—DELIVERY OF DEED— 
CONVEYANCE. 


Where a deed to certain real property was delivered to plaintiff, but, on 
* Decision rendered, Nov. 28, 1914. 92 Atl. Rep. 208. 
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discovering that by reason of his minority he could not obtain a mort- 
gage on the land, he procured a new deed from the vendor to his 
father, who executed the mortgage and held the title in trust for 

. plaintiff, his representation to defendant instrance company that he 
was the owner of the property was true in fact, since title, having once 
vested in him by the delivery of the original deed, could be voluntarily 
divested during his life only by deed from him. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


2. INSURANCE—FIRE POLICY—REPRESENTATIONS—OWNER- 
SHIP OF PROPERTY—EQUITABLE OWNER. 

Where certain land was conveyed to plaintiff's father, because plaintiff 
was a minor and could not mortgage the land as desired, but the father 
paid no part of the price, and held only the naked title for the son, 
the latter had an insurable interest in the property, and was the real 
party in interest, so that his statement in the application that he was 
the owner of the property was true. 


(For other cases, see Insurance, Cent. Dig. §§ 139-157, 177, 601-635; Dec. 
Dig. §§ 115, 282.) 


Exceptions from Supreme Judicial Court, Oxford County, at Law. 

Action by Nelson P. Cummings against the Dirigo Mutual Fire In- 
surance Company. Judgment for plaintiff, and defendant brings excep- 
tions. Overruled. 


Argued before Savage, C. J., and Cornish, Bird, Haley, Hanson and 
Philbrook, JJ. 


Walter L. Gray, of Paris, and James S. Wright, of South Paris, for 
Plaintiff. 
Samuel W. Gould, of Skowhegan, for Defendant. 


a 


LORD vs. DOWNS.* 


(Supreme Judicial Court of Maine.) 


1. INSURANCE—AUTHORITY OF AGENTS—BURDEN OF PROOF. 


In an action to recover insurance premiums advanced by plaintiff for the 
benefit of defendant, plaintiff has the burden of proving authority to 
procure the policy. 


(For other cases, see Insurance, Cent. Dig. § 122; Dec. Dig. § 92.) 

2. INSURANCE— AUTHORITY OF AGENT — EVIDENCE — SUF- 
FICIENCY. 

In an action to recover premiums on insurance policies, advanced by plain- 


tiff for benefit of defendant, evidence held sufficient to sustain a find- 
ing that plaintiff was authorized by defendant to take out the policies. 


(For other cases, see Insurance, Cent. Dig. § 122; Dec. Dig. § 92.) 


Report from Supreme Judicial Court, York County, at Law. 
Action by J. Merrill Lord against John G. Downs. On report. Judg- 
ment for plaintiff. 


* Decision rendered, Dec. 5, 1914, 92 Atl. Rep. 327. 
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Argued before Savage, C. J., and Cornish, Bird, Haley, Hanson and 
Philbrook, JJ. 


Allen & Willard, of Sanford, for Plaintiff. 
Connellan & Connellan, of Portland, for Defendant. 


—_———_- eq ————* 


HOURAN vs. ASTNA INS. CO. (No. 456:)* 
(Supreme Court of Michigan.) 


1. INSURANCE—FIRE INSURANCE—INSURABLE INTEREST, 


Where a contractor to erect a building on a purchaser’s land procured in- 
surance in the name of the agent of the vendor, with a stipulation that 
loss, if any, should be payable to the contractor as his interest might 
appear, and the balance to the purchaser, and the agent of insurer 
knew of the relations of the parties, and the premium was paid by the 
contractor, insurer held, by equally divided court, liable on the policy, 
though the vendor’s agent had no insurable interest; for the con- 
tractor and the purchaser had an insurable interest. 


(For other cases, see Insurance, Dec. Dig. § 120.) 


2. INSURANCE—FIRE INSURANCE—CHANGE OF INTEREST IN 
PROPERTY—EF FECT. 

Where a fire policy stipulated that a loss, if any, should be payable first to 
a contractor of the purchaser, and the balance to the purchaser, the 
fact that the purchaser paid the amount due on the contract did not 
increase the risk of insurer, but simply increased the purchaser’s in- 
terest in the property, so that insurer was liable for a loss. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
§ 328.) 


3. INSURANCE—FIRE INSURANCE—CHANGE OF INTEREST IN 
PROPERTY—EFFECT. 

Where a fire policy was issued in the name of the agent of a vendor and 
stipulating that loss, if any, should be payable to the purchaser’s build- 
ing contractor as his interest might appear, and the balance to the 
purchaser, the fact that, on the purchaser paying the price, a deed was 
executed to the sole devisee gf the contractor as surety held, by equally 
divided court, not to relieve insurer of liability to pay a loss as the 
interest of the devisee and purchaser might appear. 


(For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 


Error to Circuit Court, Genesee County; Charles H. Wisner, Judge. 

Action by Mary M. Houran against the Aftna Insurance Company. 
There was a judgment for plaintiff, and defendant brings error. Affirmed 
by divided court. 


Argued before McAlvay, C. J., and Brooke, Kuhn, Stone, Ostrander, 
Bird, Moore and Steere, JJ. 


Lucking, Helfman, Lucking & Hanlon, of Detroit, for Appellant. 
Thos. Stockton, of Flint, for Appellee. 


* Decision rendered, Dec. 19, 1914. 150 N. W. Rep. 137. 
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JONES vs. ORIENT INS. CO. (No. 11323.)* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—ADJUSTMENT OF LOSS—VALIDITY OF 
AWARD—PARTIALITY OR OTHER MISCONDUCT. 


An award of appraisers appointed pursuant to the terms of an insur- 
ance policy may be disregarded, if the arbitrators are guilty of bad 
faitli, partiality, or misconduct, substantially affecting the result. 


(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. 
Dig. § 574.) 


4, INSURANCE—ADJUSTMENT OF LOSS—FRAUD—SUFFI- 
CIENCY OF EVIDENCE, 


In an action on an insurance policy, providing for an appraisement by two 
appraisers, who were to select an umpire, to whom their differences 
were to be submitted, if they failed to agree, evidence as to the con- 
duct of the appraiser appointed by the company, who, after a disagree- 
ment as to a single item, refused to permit the other appraiser to have 
anything to do with the appraisement, and substituted in his place the 
umpire, whose selection he had suggested, and who was apparently 
an unwilling, though passive, instrument in his hands, held to support 
a jury finding that his conduct prevented a fair and impartial appraise- 
ment. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


6. INSURANCE—ACTIONS—EVIDENCE—AMOUNT OF LOSS. 


In an action on an insurance policy on an automobile damaged by fire, 
which provided that the loss should not exceed the cost of repairing 
or replacing damaged parts with material of like kind and quality, 
where the evidence showed that the automobile was practically new, 
testimony as to the loss sustained was not objectionable because the 
witnesses estimated the cost of parts necessary to be replaced at the 
cost of new parts, without deduction for depreciation; the parts not 
being capable of being replaced, except by buying new parts. 


(For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.) 


Appeal from Circuit Court, Vernon County; B. G. Thurman, Judge. 
Action by L. C. Jones against the Orient Insurance Company. From 
a judgment for plaintiff, defendant appealg. Affirmed. 


Fyke & Snider, of Kansas City, for Appellant. 
Chas. E. Gilbert, of Nevada, Mo., for Respondent. 





* Decision rendered, Nov. 23, 1914. 171 S. W. Rep. 28. 
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FADDEN vs. PHGENIX INS. CO.—SAME vs. INSURANCE 
CO. OF NORTH AMERICA.* 


(Supreme Court of New Hampshire. Grafton.) 


1. INSURANCE—FIRE INSURANCE—TOTAL LOSS—LIABILITY— 
STATUTORY PROVISIONS. 

Under Laws 1885, c. 93, § 2, as substantially re-enacted in Pub. St. 1901, 
c. 170, § 5, providing that, if property be totally destroyed, the sum 
insured shall be the value of insured’s interest therein, unless over- 
insurance was fraudulently obtained, the only defense open to an 
insurer of buildings totally destroyed is fraud of insured in obtaining 
insurance, and where insurance was effected without fraud, the dam- 
ages for a total loss are liquidated, and insured can recover the face 
of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. 
§ 500.) 


2. INSURANCE—FIRE INSURANCE—INSURABLE INTEREST— 
OCCUPATION OF PROPERTY. 


An occupant of premises has an insurable interest therein, and where no 
questions were asked as to his title when insurance was effected, and 
he made no representations as to his title at any time, it is immaterial 
whether he had only a life estate in the premises. 


(For other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. 
§ 115.) 
3. INSURANCE—FIRE INSURANCE—REPRESENTATIONS. 


Where no questions were asked insured as to his title, which in fact was 
a life estate, when insurance was effected, and he made no representa- 
tions at any time, insurer could not defeat a recovery on the ground 
of material differences between the property as represented by insured 
and as it really existed. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


Transferred from Superior Court, Grafton County; Kivel, Judge. 

Assumpsit by S. Dana Fadden against the Phoenix Insurance Com- 
pany and against the Insurance Company of North America, on two fire 
policies, to recover in each case a loss on buildings and personalty for 
total destruction of the property by fire. Causes transferred on agreed 
statement of facts. Judgments for plaintiff. 


Martin & Howe, of Concord, for Plaintiff. 
Kelley & Hatch, of Portsmouth, for Defendants. 


* Decision rendered, Nov. ‘ 1914. 92 Atl. Rep. 3 335- 
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TOMUSCHAT er at. vs. NORTH BRITISH & MERCAN- 
TILE INS. CO.—SAME vs. AACHEN & MUNICH 
FIRE INS. CO.* 


(Supreme Court of New Hampshire. Hillsborough.) 


1. INSURANCE—FIRE POLICIES—PROOF OF LOSS—SUFFI- 
CIENCY—WAIVER. 

Where within thirty days after a fire plaintiffs sent to the insurer’s agents 
a copy of a writing duly signed, which conveyed to such agents in- 
formation that the insured property was burned December 7, 1911, 
and, while defendants did not agree to accept the writing as proof of 
loss, they met plaintiffs at least once after its receipt, and at that meet- 
ing, which was within thirty days after the fire, attempted to arrive 
at an agreement as to the extent of liability, and led plaintiffs to be- 
lieve that the question of damages was the only matter in issue, the 
insurers were estopped, in an action on the policies, to deny liability 
because the writing was insufficient to comply with Pub. St. 1g9o1, 
c. 170, § 6, relating to proofs of loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. 
Dig. § 558.) 

2. INSURANCE—FIRE POLICIES—‘BUILDING.” 

Where structures at the time they were insured were so far completed 
that the partitions were set, floors laid, roofs finished, and the out- 
side of the walls practically finished, they were “buildings” within 
Pub. St. 1901, c. 170, § 5, providing that if insured buildings are totally 
destroyed, the sum insured shall be taken to be the value of the in- 
isured’s interest therein, unless overinsurance thereon has been fraud- 


ulently obtained, etc.; the word “building” as so used meaning any 
structure with walls and a roof. 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Building.) 


Transferred from Superior Court, Hillsborough County; Chamberlin, 
Judge. 

Assumpsit (two cases) by Arthur G. Tomuschat and another against 
the North British & Mercantile Insurance Company, and against Aachen 
& Munich Fire Insurance Company on fire policies. Verdict in each case 
was for plaintiffs, and the case transferred on defendants’ exceptions to 
the denial of a motion for nonsuit and to a ruling that the policies were 
valued. Exceptions overruled. 


Jones, Warren, Wilson & Manning and Patrick H. Sullivan, all of 
Manchester, for Plaintiffs. 

Ernest L. Guptill and Albert R. Hatch, both of Portsmouth, for 
Defendants. 


* Decision rendered, Nov. 4, 1914. 92 Atl. Rep. 320. 
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INSURANCE CO. OF NORTH AMERICA vs, O’BANNON. 
(No. 7174.)* 
(Court of Civil Appeals of Texas. Dallas.) 


1. INSURANCE — FORFEITURE — TITLE OR INTEREST OF IN- 
SURED—CONSTRUCTION. 

In a policy insuring a dwelling house, the provisions that it should be void 
if the interest of the insured was other than an unconditional and sole 
ownership, or if the dwelling was on ground not owned by the ‘in- 
sured in fee simple, referred to the date of the issuance of the policy 
and not to subsequent changes in the title or ownership, so that it was 
not avoided by a subsequent sale of the ground on which it stood, and 
the divestiture of insured’s title thereto. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
§ 328.) 


2. INSURANCE—CONSTRUCTION AGAINST FORFEITURE — 
STANDARD POLICY. 

Where any reasonable construction can be placed on provisions of an in- 
surance policy that will prevent a forfeiture, that construction should 
be adopted, and the rule applies as well to standard policies, 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-208; Dec. Dig. 
§ 146.) 

3. INSURANCE—FORIFEITURE—CHANGE OF TITLE OR INTER- 
EST—CONSTRUCTION. 

Insured obtained a policy on his dwelling providing that it should be void 
upon any change in his interest or title in it by voluntary act or other- 
wise, and thereafter conveyed the land by warranty deed, without ex- 
press reservation of title to the dwelling, and received from the grantee 
a writing stating that the insured should have the right to the dwelling 
and a reasonable time to remove it, not extending beyond February 1, 
1913; the balance of the consideration to be paid upon its removal. 
Thereafter and before the time fixed for removal it was burned. 
Held, that while insured’s title to the dwelling was conditional upon 
removal within the time fixed, and he had no title after such time, yet, 
on the facts, there was no forfeiture, since the object of such pro- 
vision was to avoid the policy upon any change of interest giving in- 
sured a greater temptation to destroy it or less interest and watchful- 
ness in protecting it, and the change, if any, in his interest or title was 
not of such a character; and since the provision as to payment of the 
balance on removal left him the owner whether it was removed by him 
or by the grantee, and merely guaranteed removal within the time fixed 
or reimbursement to the grantee for any expense of delay in removal. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
§ 328.) 


Error from District Court, Grayson County; W. J. Mathis, Judge. 
Action by R. A. O’Bannon against the Insurance Company of North 
America. Judgment for plaintiff, and defendant brings error. Affirmed. 


Locke & Locke, of Dallas, for Plaintiff in Error. 
Jones & Hassell, of Sherman, for Defendant in Error. 


* Decision rendered, Oct. 1, 1914, Rehearing denied, Nov. 28, 1914. 
170 S. W. Rep. 1055. 
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WOODS vs. INSURANCE CO. OF STATE OF PENNSYL- 
VANIA. (No. 12160.)* 


(Supreme Court of Washington.) 


2. INSURANCE— INSURABLE INTEREST --LOSS PAYABLE TO 
PARTY AS ITS INTEREST MAY APPEAR. 


Where an insurance policy was issued to the N. Co. with a provision making 
the loss, if any, payable to L. & Co. as its interest might appear, the 
force of such provision was not dependent upon the existence of an 
insurable interest in L. & Co., as it was not its interest in the property 
that was insured, and it was a mere appointee entitled to receive the 
proceeds of the policy in case of loss as its interest might appear. 


(For other cases, see Insurance, Cent. Dig. §§ 316-322; Dec. Dig. § 156.) 


3. INSURANCE — FORFEITURE — INCUMBRANCE — NOTICE TO 
INSURER. 


As an insurable interest in a party is not necessary to render effective a 
provision of a policy of insurance making the loss payable to it as its 
interest may appear, such a provision in a policy, containing a pro- 
vision avoiding it unless otherwise agreed if the property was incum- 
bered by a chattel mortgage, did not conclusively charge the insurer 
with notice that the interest of such party was that of a chattel mort- 
gagee on the theory that it could have no other insurable interest in 
property of which it was not the owner, especially where there was 
evidence that it was not uncommon to make such a provision in favor 
of a general unsecured creditor of the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-997; Dec. 
Dig. § 377.) 


4. INSURANCE — FORFEITURE — MISREPRESENTATIONS — 
STATUTORY PROVISIONS. 

Laws 1911, p. 197, § 34, providing that no oral or written misrepresentation 
or warranty made in the negotiation of a contract or policy of insur- 
ance shall be deemed material or avoid the policy unless made with 
intent to deceive, that the breach of a warranty or condition in any 
policy shall not avoid it unless it shall exist at the time of the loss and 
contribute thereto, and that if a loss occurs while a breach of warranty 
contributing thereto exists the insured shall only be entitled to recover 
the amount of insurance which the premium paid would purchase at 
the rate that would be charged without the warranty, refers to three 
conditions which may affect the validity of the policy or control the 
rights of the parties and, where insured in the negotiations before the 
issuance of the policy made false representations as to the existence 
of an incumbrance with intent to deceive, the other provisions of that 
section as to a breach of warranty, merely reducing the insurance or 
not defeating a recovery unless in existence at the time of the loss 
and unless it contributes thereto, had no application. 


(For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 


Department 1. Appeal from Superior Court, King County; King 
Dykeman, Judge. 

Action by B. T. Woods, Jr., against the Insurance Company of the 
State of Pennsylvania. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


Leopold M. Stern, of Seattle, for Appellant. 
Granger & Clarke, of Seattle, for Respondent. 


* Decision rendered, ‘Dec. 14, 1914, 144 Pac. Rep. >. 650. 
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FISHER vs. SUN INS. CO. or Lonpon.* 
(Supreme Court of Appeals of West Virginia.) 


1, INSURANCE — POLICY — COMPLIANCE WITH IRON SAFE 
CLAUSE. 

A clause in a fire insurance policy requiring the insured to “keep a set of 
books, which shall clearly and plainly present a complete record of 
business transacted, including all purchases, sales and shipments, both 
for cash and credit,” is not complied with by keeping books which do 
not show the items sold, but only the gross amounts of weekly sales. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 

2. INSURANCE-——-SEVERABLE POLICY—LIABILITY. 

Where an insurance policy is issued covering different classes of property, 
each insured for a stated amount, and there is a breach of a condition 
or warranty respecting one class not affecting the risk as to others, 
the contract should not be considered as entire, but as severable, and a 
recovery allowed on account of the property not affected by the 
breach, notwithstanding the policy stipulates that it shall be void, and 
no action brought on it when any one of its conditions or warranties 
are broken, provided the insured has committed no fraud and no act 
prohibited by public policy is involved. 

(For other cases, see Insurance, Cent. Dig. §§ 702, 763, 828; Dec. Dig. 
§ 309.) 

3. INSURANCE—SEVERABLE POLICY—BREACH OF IRON SAFE 
CLAUSE—RIGHT OF RECOVERY. 

A breach of the iron safe clause in a policy of fire insurance, covering a 
stock of merchandise, fixtures, household furniture, and the building 
containing them, each insured for a specified sum, avoids the policy 
only in respect to the stock of merchandise. 

(For other cases, see Insurance, Cent. Dig. §§ 702, 763, 828; Dec. Dig. 
§ 309.) 

(Additional Syllabus by Editorial Staff.) 


5. INSURANCE—POLICY—DESCRIPTION OF PROPERTY. 

A policy describing the building insured as situated “on the * * * turn- 
pike, Sissonville, W. Va.,’ may mean property which is either “near 
to” or “in” Sissonville. 

(For other cases, see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163.) 


6. INSURANCE—APPLICATION—QUESTION FOR JURY—CON- 
FLICTING EVIDENCE. 


Under conflicting evidence in,an action on a fire insurance policy, the ques- 
tion whether the insurance agent wrote the description of the property 
different from the way in which it was described to him by insured 
was for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


Error to Circuit Court, Kanawha County. 

Action by C. S. Fisher against the Sun Insurance Company of London. 
Judgment for plaintiff, and defendant brings error. Reversed and re- 
manded. 


W. T. Porter, of Cincinnati, Ohio, and S. C. Burdett, of Charleston, 
for Plaintiff in Error. 
U. S Albertson, of Charleston, for Defendant in Error. 





* Decision rendered, Sept. 15, 1914. Rehearing denied, Dec. 22, 1914. 
Syllabus by the Court. 


Vol, XLV.—14 
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MARINE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CirRculIrT. 


CANTON INS. OFFICE, Limitep, ET AL. 
VS. 
INDEPENDENT TRANSP. CO. et at. (No. 2382.)* 


1. INSURANCE—CONSTRUCTION OF CONTRACT. 

A court should give to a written contract that reasonable construction 
which it is to be assumed intelligent business men would give it, and 
such rule applies to contracts of insurance equally with other contracts. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


2. INSURANCE—MARINE POLICIES—AVOIDANCE FOR BREACH 
OF WARRANTY. 


Time policies of insurance on a vessel contained a provision written on 
the margin: “Vessel warranted employed in the general passenger and 
freighting business on Puget Sound within a radius of thirty miles 
from Seattle.” Operation of the vessel was discontinued, and four 
months afterward, while moored in a river with no watchman on 
board, she filled and sank from some unknown cause. Held, that 
such warranty, given a reasonable construction, was that she would 
continue in the employment specified during the term of the policies 
and that, when she departed from it for such length of time and was 
taken from the Sound, they became void. 


(For other cases, see Insurance, Cent. Dig. § 710; Dec. Dig. § 313.) 


3. INSURANCE — CONSTRUCTION OF CONTRACT — USAGE OF 
THE BUSINESS. 


While an insurance contract must be construed with reference to the gen- 
erally established usages and customs of. the business, the words used 
are to be understood in their ordinary and popular sense, unless they 
have a different meaning by some definite usage brought home to the 
knowledge of the parties to be affected or so general and well estab- 
lished that their knowledge of it may be presumed. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


Appeal from the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, Judge. 

Suit in admiralty by the Independent Transportation Company against 
the Canton Insurance Office, Limited, and the Yank-Tske Insurance As- 
sociation. Decree for libelant, and respondents appeal. Reversed. 


Before Gilbert and Ross, C. JJ., and Wolv erton, D. J. 


- Decision rendered, Oct. 13, 1914. 217 Fed. Rep. 213. 
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William H. Gorham, of Seattle, Wash., for Appellants. 
Kerr & McCord, of Seattle, Wash., and Ira A. Campbell, of San 
Francisco, Cal., for Appellees. 
GiiBert, C. J. 

On July 3, 1907, the appellants issued to the Independent Trans- 
portation Company policies of insurance covering its steamer 
Vashon, then engaged in the summer trade between the city of 
Seattle and Alki Point, a summer resort on Puget Sound, about 
six miles from Seattle. The policies covered the vessel from July 
3, 1907, until July 3, 1908. Each of the policies insured the 
owner against perils of the sea “and all other losses and mis- 
fortunes that shall come to the Vashon or damage to the said 
vessel insured or any part thereof, to which insurers are liable 
by the rules of insurance in San Francisco.” In August, 1907, 
the Vashon discontinued her run to Alki Point, and until Decem- 
ber was moored at the King street dock in Seattle. About De- 
cember 1, 1907, she was removed from that dock and moored in 
the Duwamish River, a tributary of Elliott Bay. On December 
15, 1907, the Vashon sank at her moorings. ‘To the libels brought 
by the insured against the appellants, to recover on the policies, 
the appellants answered, denying liability thereon, and alleging 
a violation of the express warranty therein contained that during 
the term of the policies the vessel would be and remain employed 
in the general freight and passenger business on Puget Sound, 
within a radius of thirty miles from Seattle. The trial court 
construed the warranty otherwise, and ruled against the appel- 
lants, and entered a decree to enforce their liability upon the 
policies. 

[1] A court should give to a written contract that reasonable 
construction which it is to be assumed intelligent business men 
would give it. 

“Contracts of insurance, like other contracts, are to be con- 
strued according to the sense and meaning of the terms” which 
the parties have “used; and, if they are clear and unambiguous, 
their terms are to be” taken and “understood in their plain, or- 
dinary and popular sense.” Imperial Fire Ins. Co. vs. Coos 
County, 151 U. S. 452-463, 14 Sup. Ct. 379, 38 L. Ed. 231. 

“Rules established for the construction of written instruments 
apply to contracts of insurance equally with other contracts.” 
Liverpool, etc., Ins. Co. vs. Kearney, 180 U. S. 132-135 21 Sup. 
Ct. 326, 328 (45 L. Ed. 460). 

[2] We find written on the margin of the policies involved in 
this case the following :— 

“Vessel warranted employed in the general passenger and 
freighting business on Puget Sound, within a radius of thirty 
miles-from Seattle. Warranted no lime under deck.” 

These warranties cannot reasonably be construed to be other 
than what their terms plainly import: First, a warranty that dur- 
ing the term of the policy the vessel is to be navigated in the gen- 
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eral passenger and freighting business, and on Puget Sound 
within a radius of thirty miles from Seattle; second, that during 
that time no lime shall be carried under deck. They are ex- 
pressed in no unusual form. They are similar in phraseology to 
other warranties in marine insurance policies, examples of which 
are found on the margin of policies which were introduced in 
evidence in this case, such as “warranted free from capture, 
seizure and detention,” etc. “Warranted confined to Pacific 
Coast trade not north of Comox nor south of Valparaiso.” All 
such warranties are inserted for the purpose of limiting and de- 
fining the risk. Before insuring a vessel, it is important to the 
insurance company to know in what business the vessel is to be 
engaged, and upon what waters she is to be navigated. Said 
Lord Watson, in Birrell vs. Dryer, 9 App. Cas. 345 :— 

“To define the limits within which the vessel is to be navigated, 
for the purpose of a time policy, is in principle precisely the same 
thing as to describe the voyage for which a vessel is insured under 
an ordinary policy.” 

But it is urged that the words of the warranty do not neces- 
sarily mean what they purport to say, but that another meaning 
may be found in them, and the rule is invoked that, where a pro- 
vision of a policy of insurance is ambiguous, it is to be construed 
in the sense most favorable to the assured, since the instrument 
is prepared by the insurer, and it is contended that the warranty 
first above quoted may be construed to mean that the vessel, at 
the particular time of taking out the policy, was warranted to be 
engaged in the passenger and freighting business on the waters 
of Puget Sound within a radius of thirty miles from Seattle, or 
that she had prior thereto been so engaged. ‘To this it is to be 
said that such a warranty would be of no value to either party to 
the insurance contract. It would not in any way affect the risk, 
and it is not conceivable that such a representation would have 
been embodied in the form of warranty. If it had been the inten- 
tion to specify the business in which the steamer was or had been 
engaged, the warranty would have been that the vessel “is now 
carrying passengers between Seattle and Alki Point.” The con- 
struction contended for by the appellee would be strained, un- 
natural and unreasonable. By a like process of reasoning most, 
if not all, warranties could be explained away. Thus the war- 
ranty “no lime under deck” might be said to mean that there 
never had been lime below the deck, and the warranty “no St. 
Lawrence,” construed in Birrell vs. Dryer, above cited, might be 
construed to mean that the vessel was not then navigating or had 
not navigated the waters of the St. Lawrence, and the warranty 
construed in Kirk vs. Home Ins. Co., 92 App. Div. 26, 86 N. Y. 
Supp. 980, “warranted confined to the use and navigation of the 
waters of New Haven Harbor and adjacent inland waters,” 
could be explained to mean only that the vessel was warranted to 
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have been theretofore confined to the use of those waters. In 
Birrell vs. Dryer, the policy contained the words “warranted no 
St. Lawrence between the Ist of October and Ist of April.” It 
was held that there was no ambiguity or uncertainty in these 
words sufficient to prevent the application of the ordinary rules 
of construction, and that, according to those rules, the whole St. 
Lawrence navigation, both gulf and river, was within the fair and 
natural meaning of those negative words. Lord Watson, discuss- 
ing the contention that the words “no St. Lawrence” were am- 
biguous and must be applied to the river only, because under- 
writers are the proferentes with regard to a policy of insurance, 
said :— 

‘That the underwriters may be rightly held to be the profer- 
entes with regard to many conditions in a policy, I do not doubt; 
whether they ought to be so held depends, in each case, upon the 
character and substance of the condition. In the present case 
there are many considerations which lead to the inference that 
the clause in question is not one constructed and inserted in the 
contract by the agent of the respondents; and it is in form a 
warranty by them that their vessel will not be navigated in cer- 
tain waters, a matter which it was entirely within their power to 
regulate. These considerations point rather to the respondents 
themselves being the proferentes; but I think the substance of 
the warranty must be looked to; and that in substance its author- 
ship is attributable to both parties alike. The main object of the 
clause is to define the limits within which the vessel is to be kept 
whilst she is navigated under the policy; and that appears to me 
to be as much the concern of the shipowner as of the under- 
writers.”’ } 

In Kirk vs. Home Ins. Co., 92 App. Div. 26, 86 N. Y. Supp. 
980, the policy contained the provision “warranted confined to 
the use and navigation of the waters of New Haven Harbor and 
adjacent inland waters.” ‘The loss occurred while the dredge so 
insured was in inland water adjacent to Bridgeport Harbor, 
seventeen miles from New Haven Harbor. ‘The court held that 
thereby the policy was avoided. Answering the objection that 
the language of the policy must be construed strictly against the 
insurer, the court said :— 

“But we must, in reason, assume that the plaintiffs made the 
statement as to where the dredge was to be used; and it is as 
probable that the phrase in question was their language as that 
it was the defendant’s. Under such circumstances, the rule that 
the policy must be construed most strictly against the insurer 
does not apply”—citing London Assurance Corp. vs. Thompson, 
179 N. Y. 94, 62 N. E. 1066. 

We are of the opinion that there was breach of the warranty in 
two particulars: First, in that the insured vessel was taken out of 
the permitted waters, the waters of Puget Sound; second, in that 
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her employment of carrying freight or passengers came to an end 
when she was anchored for the winter in the Duwamish River. 
We cannot yield to the appellee’s contention that the waters of a 
river which flow into Puget Sound are waters of Puget Sound. 
In Hastorf vs. Greenwich Ins. Co. (D. C.) 132 Fed. 122, the 
policy insuring a scow contained the following provision :— 


“Warranted by the assured to be employed exclusively in the 
freighting business, and to navigate only the waters of the bay 
and harbor of New York, the North and East Rivers, and inland 
waters of New Jersey.” 

It was held that “North River” could not be extended by con- 
struction to include tributaries of the Hudson in the state of 
New York, and that there could be no recovery under the policy 
for injury to the scow received while she was lying at a dock in 
Rondout creek, two and one-half miles from the Hudson. Said 
the court :— 

“There can be no doubt that Rondout creek is a different body 
of water from the North, or Hudson, River, and that the language 
used does not in terms cover the locality in which this accident 
happened.” 

The appellee cites Mannheim Ins. Co. vs. Charles Clarke Co. 
(Tex. Civ. App.) 157 S. W. 291. The policy in that case con- 
tained this provision :— 

“Limited to the use of the Gulf waters of the United States 
between Key West, Fla., and the mouth of the Rio Grande del 
Norte, both inclusive.” 

The boat sank in the Atchafalaya, about eighteen miles from its 
mouth, ‘The question was whether the waters at that place were 

Gulf waters, within the meaning of the policy. The court decided 
that they were, but in so deciding was influenced by the further 
provision of the policy which insured “against the adventures and 
perils of the harbors, bays, sounds, seas, rivers and other waters 
as above named.” 


The Vashon was left moored in the stream, with no watchman 
on board, and was placed in the charge of a man who lived in a 
boathouse some 200 feet away. He, or one of his men, according 
to his affidavit, visited the vessel every day. Without any known 
cause, the vessel filled with water and sank at her moorings. 
There was no stress of weather or collision. The testimony of 
one witness tended to show that the water entered through some 
small holes on the inside lining of the hull, the plugs in the holes 
having been in some way removed, but this was contradicted by 
others. ‘The risk to the vessel thus moored in a stream, with no 
one on board, was a widely different risk from that which insurer 
undertook when it insured the vessel as employed in navigation 
and with her crew on board. We do not say that a vessel in- 
sured as being employed in navigation may not suspend navigation 
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for a time, or lay up at a dock, but that is a different thing from 
going out of commission for a period of months. 

In St. Nicholas Ins. Co. vs. Merchants’ Ins. Co., 11 Hun (N. 
Y.) 108, the policy insured a barge “while running on the Hudson 
and East Rivers.” It was held that these words did not restrict 
the insurance to the time while the barge was in motion, but that 
they were intended to describe the business of the barge, and to 
cover the time required for lading and unlading, as well as when 
the barge was in actual motion. ‘The court said :— 


“ery 


[he term ‘running,’ as it was used by the defendant, must 
have been designed to include all that ordinarily would be com- 
prehended by the business of a vessel in active employment. It 
described the condition of a vessel commercially engaged; and it 
was used by way of contrasting the difference between vessels laid 
up and out of use and those making trips upon the water.” 

‘The vessel in the case at bar was left unguarded and practically 
abandoned. If she had remained in commission with her crew on 
board, the mishap which caused her loss could not have occurred. 

3ut it is a matter of indifference whether or not the risk was en- 
hanced by the breach of the warranty,. for a warranty must be 
strictly performed. 2 Arnould, Mar. Ins. (7th Ed.) § 632. 


It is contended that the evidence shows that, by custom and 
usage, the form of policy issued, referred to as the “San Francis- 
co Hull ‘Time Policy,” covers a vessel when laid up. Several in- 
surance brokers and adjusters were called to testify as to the 
meaning of the warranty in the policy, and while they all agreed 
that the words thereof were in common usage and had been em- 
ployed in “hundreds” of policies, and that their meaning was that 
the vessel was to be employed in the general passenger and 
freighting business on Puget Sound during the entire period of 
the policy contract, they differed in their answers to the question 
whether or not such a policy would remain in force while the 
vessel was laid up. Five testified that the San Francisco under- 
writers hold the vessel insured under that form of time policy 
while the vessel is laid up. ‘Two testified to the contrary. Two 
others testified that the right to lay up would be recognized only 
after application had been made to the insurance company and ap- 
proved by the company, and one testified that in his opinion the 
insurance would continue after the vessel laid up, provided the 
hazard was not increased. This testimony, even if admissible, 
was insufficient to establish a custom. 

[3] Where a written contract is on its face susceptible of a 
construction that is reasonable, resort cannot be had to evidence 
of custom or usage to explain its language. Insurance Co. vs. 
Wright, 1 Wall. 456, 17 L. Ed. 505. While the insurance contract 
must be construed with reference to the generally established 
usages and customs of the business, usage cannot be resorted to 
for the purpose of varying or contradicting the written instru- 
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ment. Hearne vs. Marine Ins. Co., 20 Wall. 488, 22 L. Fd. 395. 
The insured has the right to rely on the ordinary meaning and 
scope of the terms used in the policy, unless a more restricted 
meaning is proved to have been recognized and established by 
general mercantile usage, or else expressly brought to his no- 
tice. Red Wing Mills vs. Mercantile Mut. Ins. Co. (D. C.) 
19 Fed. 115. 

In Odiorne vs. New England Marine Ins. Co., 101 Mass. 551, 
3 Am. Rep. 401, the court said :— 

“The usage which was offered to be proved is also inadmissible. 
Seccomb vs. Provincial Insurance Co., 10 Allen [Mass.] 305. 
It is merely a usage among underwriters in Boston to construe 
a clause of the policy in a particular way. The clause in question 
is: ‘Prohibited from the river and Gulf of St. Lawrence, North- 
umberland Straits, or Cape Breton, and Black Sea, between Oc- 
tober Ist and May Ist.’ There is nothing in this language so 
technical or peculiar, or having such application to a particular 
trade or branch of business, or a particular method of managing 
business, as to require the evidence of usage to explain it.” 

In that case the court held that the prohibition in the policy was 
in effect a warranty, and that the policy was avoided when the 
vessel sailed from St. Johns, Newfoundland, for Cape Breton. 

In Cobb vs. Lime Rock Fire & Marine Ins. Co., 58 Me. 326, 
it was held that the words “prohibited from the river and Gulf 
of St. Lawrence between September lst and May Ist” constituted 
a warranty that the vessel should not enter those waters within 
the time mentioned. The court said :— 

“The words used are to be understood in their ordinary and 
popular sense, unless, by some known usage of trade, they have 
a different meaning. * * * ‘The usage must be definite and 
brought home to the knowledge of the parties to be affected, or 
so general and well established that there must be ground to pre- 
sume the parties had knowledge of it, or that they were bound to 
be informed of it.” 

The decree is reversed, and the cause remanded, with instruc- 
tions to dismiss the libel as to the appellants herein. 


ee  - om = 


THAMES & MERSEY MARINE INS. CO., Limrrep, vs. 
UNITED STATES.* 
(United States District Court. S. D. New York.) 


COMMERCE—TAX ON EXPORTS—WAR REVENUE ACT—STAMP 
TAXES—INSURANCE POLICIES. 


War Revenue Act 1898 (Act June 13, 1898, c. 448, § 25, Schedule A, 30 


* Decision rendered, June 17, 1914. 217 Fed. Rep. 683. 
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Stat. 461), providing for a stamp tax on policies of insurance, in so 
far as it imposed such a tax on policies of marine insurance which 
were necessary incidents of the business of exporting, and themselves 
constituted exports by virtue of their being sent with other documents 
to foreign ports, was not a violation of Const. art. 1, § 9, providing 
that no tax or duty should be laid on articles exported from any 
state, etc. 
(For other cases, see Commerce, Cent. Dig. §§ 61-70; Dec. Dig. § 77.) 


Action by the Thames & Mersey Marine Insurance Company, Limited, 
against the United States. On demurrer to petition. Sustained. 
See, also, 217, Fed. 685. 


This case comes up on a demurrer to a petition, under the Tucker Act 
(Act March 3, 1887, c. 359, 24 Stat. 505 [U. S. Comp. St. 1901, p. 752]), to 
recover the sum of $5,500, alleged to have been illegally exacted from the 
petitioner for the payment of stamp taxes on policies of marine insurance 
underwritten by it. The tax was levied under the War Revenue Act of 
1898, which provided that after July lst of that year there should be levied 
in respect of the documents thereinafter mentioned taxes as set down in 
the several schedules. Schedule A provided: “Insurance (marine, inland, 
fire,): Each policy of insurance or other instrument, by whatever name 
the same shall be called, by which insurance shall be made or renewed upon 
property of any description (including rents or profits), whether against 
peril by sea * * * or other peril, made by any person, association or 
corporation, upon the amount of the premium charged,” etc. The theory 
of the complaint is that this act is unconstitutional because it violated 
section 9, article 1, of the Constitution: “No tax or duty shall be laid on 
articles exported from any state.” This is the sole question which is 
raised by this demurrer, for, although the United States raises questions 
of the jurisdiction of this court under the Tucker Act, yet the decision of 
Judge Noyes in Hvoslet vs. United States, 217 Fed. 680, is conceded to be 
conclusive in this court at this time. The petition alleges that the plaintiff 
affixed all the stamps in accordance with the law and the requirements of 
the Collector of Internal Revenue, and canceled them over a period of 
time therein stated. Each of the policies effected marine insurance of 
certain exported products or merchandise, during their transit by sea from 
the United States to various ports, and the products and merchandise so 
insured were actually exported from the United States to various ports. 
The policies themselves were required by the custom and usage of business 
in the export trade, and they accompanied drafts and bills of lading drawn 
by the exporter against his consignee. 


Everett P. Wheeler, of New York City, for Plaintiff. 
Kenneth M. Spence, of New York City, for the United States. 
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THAMES & MERSEY MARINE INS. CO., Limirep, vs. 
UNITED STATES.* 
(United States District Court. S. D. New York.) 


COMMERCE—TAX ON EXPORTS—WAR REVENUE ACT—STAMP 
TAXES-—INSURANCE POLICIES—“EX PORT.” 


Where a general marine policy is issued covering successive shipments, 
the assured submitting to the underwriter a declaration showing the 
cargo and its value when on board, on which the underwriter issues a 
certificate to cover, which the assured sends to the consignee abroad 
with the other papers, such insurance and custom of business does 
not constitute “exports,” or a necessary incident to the business of 
exporting, within Const. art. 1, § 9, providing that no tax or duty shall 
be laid on articles exported from any state, etc., so as to exempt the 
insurance from taxation under War Revenue Act June 13, 1898, c. 
448, § 25, Schedule A, 30 Stat. 461, providing a tax on policies of 
insurance. 

(For other cases, see Commerce, Cent. Dig. §§ 61-70; Dec. Dig. § 77.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Export.) 


At Law. Action by the Thames & Mersey Marine Insurance Company, 
Limited, against the United States. On demurrer to amended petition. 
Sustained. 

See, also, 217 Fed. 680, 683. 





~ * Decision rendered, July 16, 1914. 217 Fed. Rep. 685. 








A.&H.| — Semancik vs. Continental Casualty Co. 


ACCIDENT AND HEALTH. 


SUPERIOR COURT OF PENNSYLVANIA, 


SEMANCIK, Appellant, 
US. 


CONTINENTAL CASUALTY COMPANY.* 


INSURANCE—ACCIDENT INSURANCE—SUNSTROKE. 

Where an accident insurance policy provides for an indemnity in case of 
“personal bodily injury * * * which is effected directly and in- 
dependently of al! other causes through external, violent and purely 
accidental means,” and also “if sunstroke * * * due * * * to 
external, violent and accidental means shall result independently of 
all other causes in the death of the insured,” no recovery can be had 
for a death by sunstroke unless it is shown that the sunstroke was 
brought about by some concurring accident. 


Argued Dec. 4, 1913. Appeal, No. 237, Oct. T., 1913, by plaintiff, from 
judgment of C. P. Northampton Co., Feb. T., 1912, No. 28, for defendant 
n. o. v. in case of Lizzie Semancik vs. Continental Casualty Company. 
Before Rice, P. J., Henderson, Orlady, Head and Porter, JJ. Affirmed. 


Assumpsit on a policy of accident insurance. Before Stewart, J. 

From the record it appeared that John Semancik, during his lifetime 
entered into a contract of accident insurance with the defendant company. 
The policy issued to him by the company contained the following clauses :— 


“Part I. Insuring Clause for Accident. 


“If the insured, while this policy is in force, shall receive personal 
bodily injury (suicide sane or insane not included) which is effected di- 
rectly and independently of all other causes through external, violent and 
purely accidental means, and which causes at once and continuously after 
the accident total inability to engage in any and every labor or occupation, 
the company will pay indemnity for loss of life, limb, limbs, sight or time 
resulting therefrom. 


“Part VI. Special Accident Indemnities. 


“A. If sunstroke, freezing or hydrophobia, due in either case to ex- 
ternal, violent and accidental means, shall result, independently of all 
other causes, in the death of the insured within ninety days from date of 
exposure or infection, the company will pay said principal sum as in- 
demnity for loss of life.” 


The deceased was a section hand employed at the time of his death 
by a railroad company. He was at work on July 3, 4, 5, 1911, all of 
which were unusually hot days. On the afternoon of July 5 he com- 
plained of being sick, and was advised by his fellow workmen to lie 
down. He went a short distance away from the place where he was 
working and lay down in the shade of some railroad ties. A short time 
afterwards his fellow workmen went to his side and found that he was 
dead. A doctor cértified that the cause of the death was sunstroke. _Two 


* Decision rendered, March 19 1914. 56 Pa. Super. Ct. 392. 
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witnesses testified that the deceased was at the time he was working with 
them in apparently good health. The court gave binding instructions for 
plaintiff. Verdict for plaintiff for $1,115. Subsequently the court entered 
judgment for defendant n. o. v. 

Error assigned was in entering judgment for defendant n. o. v. 


William H. Kirkpatrick, with him Frank P. McCluskey, for Appellant. 

Sunstroke is an accident: American Accident Co. vs. Reigart, 94 Ky. 
547 (23 S. W. Rep. 191); Paul vs. Travelers Ins. Co., 112 N. Y. 472 (20 
N. E. Rep. 347); North American Life & Accident Ins. Co. vs. Burroughs, 
69 Pa. 43; Hey vs. Liability, etc., Co., 181 Pa. 220; Burkhard vs. Trav- 
elers Ins. Co., 102 Pa. 262; Ismay, Imrie & Co. vs. Williamson, L. R. 
(1908) A. C. 437. 

We respectfully submit that if the court has held that sunstroke in 
ordinary cases is not “external, violent and accidental,” then not one of 
the cases put by the appellee would be covered by the policy. There are 
certainly cases where the disease is directly produced by some external 
means, in which the insurance company has been compelled to pay the 
indemnity: Western Commercial Travelers’ Assn. vs. Smith, 85 led. Rep. 
401; ['arner vs. Massachusetts Mut. Acc. Assn., 219 Pa. 71. 

A construction will be avoided, if possible, which will render the in- 
strument frivolous and ineffectual, it being presumed that the parties in- 
tended the instrument to have some operation. 


M. P. Cornelius, with him Geo. I’. Coffin and Manton Maverick, for 
Appellee. 

There can be no recovery under a policy insuring against the result 
of an injury effected through accidental means, where such injury, although 
totally unexpected, fortuitous and undesigned, and in that sense accidental, 
1s occasioned by a voluntary act on the part of the insured, executed in an 
expected and ordinary way, since such injury, though accidental, is not 
effected through accidental means. 

Southard vs. Railway Pass. Assur. Co., 34 Conn. 574; hernia from 
jumping off of car and running without stumbling or falling. Westmore- 
land vs. Pref. Acc. Ins. Co., 75 Fed. Rep. 244; death occasioned by volun- 
tary administration of chloroform in «the usual way. Travelers Ins. Co. 
vs. Selden, 78 Ifed. Rep. 285; injury received by running rapidly over 
rough ground without stumbling or falling. Shanberg vs. Fid. & Cas. Co., 
158 Fed. Rep. 1; affirming 143 Fed. Rep. 651; injury from carrying one 
end of heavy door without slipping, stumbling or falling. Hastings vs. 
Travelers Ins. Co., 190 Fed. Rep. 258; dilation of heart produced by in- 
sured voluntarily raising himself up and down in chair by placing hands 
on arms of chair. Cobb vs. Pref. Mut. Acc. Assn., 96 Ga. 818 (22 S. E. 
Rep. 976) ; blindness, presumably occasioned by walking with heavy grips 
on hot day, without slipping or falling. Moore vs. Ill. Com. Men’s Assn., 
166 Ill. App. 38; burden on plaintiff to show injury effected through acci- 
dental means. Schmid vs. Ind. Trav. Acc. Assn., 42 Ind. App. 483 (85 
N. E. Rep. 1032); paralysis of heart caused by high altitude and unusual 
strain occasioned by muscular exertion in carrying grip upstairs in rarefied 
atmosphere. Result of voluntary physical exertion or vicissitudes of 
climate or atmosphere, although unexpected and unforeseen, not due to 
accidental means. Carnes vs. lowa State Trav. Men’s Assn., 106 Iowa 281 
(76 N. W. Rep. 683); death from intentionally taking morphine tablets, 
if insured intends,to take amount he does take and misjudges effects, al- 
though totally utlexpected and anforeseen, not due to an “accidental 
cause.” Feder vs. lowa State Trav. Men’s Assn., 107 Iowa 538 (78 N. W. 
Rep. 252); death from rupture of artery from attempt to close window 
shutters; no evidence that insured fell, slipped, lost balance, failed to 
catch shutter, etc., or that anything occurred which was not foreseen 
and planned except the rupture; not due to an “accidental cause.” Smouse 
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vs. Iowa State Trav. Men’s Assn., 118 Iowa 436 (92 N. W. Rep. 53); 
death from rupture of blood vessel in a voluntary attempt to remove night- 
shirt over head, not due to an “accidental cause.” (Lehman vs. Railroad 
Co., 153 Iowa 118 (133 N. W. Rep. 752); appendicitis occasioned from 
strain while bowing, without slipping or falling. Pervangher vs. Union 
Cas. & Surety Co., 85 Miss. 31 (37 South. Rep. 461); court intimates in 
passing on demurrer that injury from voluntary lifting and straining not 
due to accidental means, but contra if weight fell and struck insured. Ap- 
pel vs. A*tna Life Ins. Co., 83 N. Y. Supp. 238; affirmed 180 N. Y. 514; 
appendicitis from riding bicycle over rough ground without fall or col- 
lision. Niskern vs. Uni. Bro. of C. & J. of America, 87 N. Y. Supp. 640; 
disability caused by rupture of blood vessel from voluntary lifting not 
occasioned by “accidental injuries.” Clidero vs. Scottish Acc. Ins. Co., 
England, 29 Scottish Law Rep. 303; insured pulling on stocking felt some- 
thing give way. Autopsy disclosed colon had fallen out of place, causing 
death. No evidence of slip or other accidental means. Scarr vs. General 
Ace. Assur. Corp., England (1905), 1 King’s: Bench, 387; exertion in 
ejecting drunken man from premises. 

Sunstroke was thoroughly considered in Sinclair vs. Maritime Pass. 
Assur. Co., 3 Ellis & Ellis, 478; Dozier vs. Fid. & Cas. Co., 46 Fed. Rep. 
446; Bryant et al. vs. Continental Cas. Co., 145 S. W. Rep. 636, and it was 
held (a) That sunstroke is a disease; (b) that such a disease is not 
effected by accidental means when it is sustained by an insured when he 
is doing just what he intends to do in the way intended. 

There is no liability under a policy insuring against death caused 
solely by injuries effected through accidental means where it appears or 
is contended that the insured died from the disease of surstroke acquired 
while going about his usual duties in the ordinary way in the same manner 
that a man may acquire any of the infinite number of diseases to which 
human flesh is heir while engaged in his ordinary occupation. 

We think it is perhaps permissible to say, although that fact does not 
appear in the record, that the special sunstroke clause relied upon in the 
second portion of appellant’s argument was inserted to comply with the 
demand of the Insurance Commissioners. The appellee company is not 
chartered or licensed to do the business of life insurance. It had at one 
time inserted ‘in its policies a clause agreeing to pay for sunstroke without 
the qualification that such sunstroke must be due to accidental means. The 
commissioners held that by insuring against sunstroke generally, without 
the qualification just stated, the company would be insuring against death 
from disease not brought about by accident, which would in effect be doing 
the business of life insurance. We were, therefore, obliged to modify the 
sunstroke clause, in order to insure against sunstroke at all, by providing 
specifically that we would only pay for death from sunstroke effected by 
accidental means. 

The court will not rewrite the contract: Farner vs. Mass. Mut. Acc. 
Assn., 219 Pa. 71; Humphreys vs. Benefit Assn., 139 Pa. 214; Hubbard 
vs. Mutual Acc. Assn., 98 Fed. Rep. 930; Hastings vs. Travelers Ins. Co., 
190 Fed. Rep. 258 


HENDERSON, J. 

The policy of insurance issued by the defendant to the husband 
of the plaintiff contained two clauses which determine the extent 
of the liability of the company and which give rise to the pending 
dispute. Part 1 provides as follows: “If the insured while this 
policy is in force shall receive personal bodily injury * * * 
which is effected directly and independently of all other causes 
through external, violent and purely accidental means and which 
causes at once and continuously after the accident total inability 
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to engage in any and every labor or occupation the company will 
pay indemnity for loss of life, limb, limbs, sight or time resulting 
therefrom.” Section A of part 6 is in the following terms: “If 
sunstroke, freezing or hydrophobia due in either case to external, 
violent and accidental means shall result independently of all 
other causes in the death of the insured within ninety days from 
date of exposure or infection the company will pay said principal 
sum as indemnity for loss of life.” The insured was employed 
as a section man on a railroad and was so engaged on July 5, 
1911, when he became sick and shortly afterward on the same 
day died. The day was very warm, as were the two preceding 
days, and the plaintiff alleges that her husband died from sun- 
stroke. The only evidence as to the cause of death was the 
statement of the physician, accompanying the proof of loss, that 
the insured died from sunstroke. ‘The defendant is not a general 
life insurance company ; it is an accident insurance company and 
as appears from the terms of its policy only undertakes to insure 
against death or injury effected directly and independently of all 
other causes through external, violent and purely accidental means. 
Its insurance is not against all bodily injuries nor against death 
from sudden and unanticipated diseases. The words of the 
policy limit the extent of the risk to the special circumstances and 
conditions therein described. It was the obvious purpose not to 
assume responsibility for every physical misfortune occurring 
suddenly or unexpectedly. Every disease is unexpected to the 
sufferer and in a sense happens by chance, but it was not this 
wide class of cases which the. company was to cover by its policy. 
The distinction between casualty insurance and life insurance is 
well known, the risk in the case of the life insurance company 
being fixed and definite except as to the time when the liability 
shall occur while in the case of the accident company the respon- 
sibility is contingent and may never arise. The rights of the 
insured and the liability of the insurer are measured by the terms 
of the contract and to that, resort must be had to ascertain the 
validity of the plaintiff’s claim. What the defendant undertook 
to do was to insure against “personal bodily injury.” The risk 
assumed relates to such injuries as are effected directly and in- 
dependently of all other causes through external, violent and 
purely accidental means and in the case of sunstroke, freezing 
or hydrophobia when the injury is due to external, violent and 
accidental means independent of all other causes. The plaintiff 
assumes the burden, therefore, of showing that her husband died 
from sunstroke and that this was effected through external, vio- 
lent and purely accidental means. Assuming that the proof of 
the cause of death is sufficient the verdict could only be sustained 
by the determination of the court that sunstroke was purely acci- 
dental and not a disease. ‘That it is a result of exposure to ex- 
treme heat is a matter of general knowledge as is freezing the 
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result of exposure to extreme cold, but it does not necessarily 
follow that the injury is accidental in either case. Voluntary 
exposure to heat or cold with a knowledge of the existing condi- 
tions and action by the insured in an intended and ordinary man- 
ner under such circumstances resulting in bodily injury does not 
present a state of facts on which the court can with confidence 
declare that such injury was effected by accidental means although 
the injury was accidental in that it was not designed nor antici- 
pated. Many cases hold that the element of “accident” in the 
ordinary and popular understanding of that term must exist in 
order to support an action on a policy insuring against injury 
effected through accidental means although the injury was not 
designed nor anticipated: Cobb vs. Pref. Mut. Acc. Assn., 96 Ga. 
818; Schmid vs. Ind. Trav. Acc. Assn., 42 Ind. App. 483; Shan- 
berg vs. Fid. & Cas. Co., 158 Fed. Rep. 1; Westmoreland vs. 
Pref. Acc. Ins. Co., 75 Fed. Rep. 244; Southard vs. Ry. Pass. 
Assur. Co., 34 Conn. 574; Moore vs. Ill. Com. Men’s Assn., 166 
Ill. App. 38; Carnes vs. lowa Trav. Men’s Assn., 106 Iowa 281; 
Travelers Ins. Co. vs. Selden, 78 Fed. Rep. 285, are some of the 
cases supporting this view. These cases and many others which 
might be cited accord with the popular understanding of acci- 
dental means as the cause of a physical injury. The question 
whether sunstroke is an injury occurring through accidental 
means as related to an insurance contract has been directly con- 
sidered in three cases to which our attention has been called. In 
one of these, Bryant et al. vs. Continental Cas. Co., 145 S. W. 
Rep. 636, the policy contained the same language used in the con- 
tract before us. The insured was in busjness in the city of 
Houston, ‘Tex.; in the prosecution of his Business he was pros- 
trated by heat and died from that exposure; the insured was en- 
gaged in his usual vocation and nothing was disclosed to show 
that he was subjected to the action of the sun’s rays or the heat 
by reason of any accidental or fortuitous circumstance; for 
reasons not disclosed he was unable to endure the severe heat. 
It was accordingly held that his death from that cause alone un- 
accompanied by accident in bringing it about was not insured 
against. In another case, Dozier vs. Fid. & Cas. Co., 46 Fed. 
Rep. 446, the court entertained the same view and held that a 
declaration setting forth the cause of action from which it did 
not appear that the sunstroke or heat prostration was brought 
about by some concurring accident did not disclose a cause of 
action under the policy which insured against bodily injury sus- 
tained through accidental means. An English case, Sinclair vs. 
Assurance Co., 3 El. & El. 478, contains a discussion of the rela- 
tion of the accident clause in a policy to sunstroke and holds that 
such an injury is a disease and not covered by the insurance con- 
tract. The reasoning in these cases is persuasive and accords 
with the general understanding of the term “injury by accidental 
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means.” It is not sufficient to show that a bodily injury was re- 
ceived—that of course is necessarily involved in a case of sun- 
stroke—but that fact must be followed with evidence that the 
injury was brought about by accidental means. That injury 
from sunstroke was not intended to be included in the liability 
assumed under part 1 of the contract is evident from paragraph 
A of part 6 where special provision is raade in regard to sunstroke 
occurring under certain circumstances. If the intention had been 
to include injuries of this class in the general risk there would 
have been no occasion for the provision contained in paragraph 
A of part 6. There was manifestiy an intention to make the 
policy cover cases of sunstroke, freezing and hydrophobia only 
when some accident was the means of the injury. ‘The learned 
counsel for the appellant relies on North American Life & Acc. 
Ins. Co. vs. Burroughs, 69 Pa. 43, as an authority supporting the 
position contended for by the appellant. An examination of the 
facts of that case shows, however, that the injury was the result 
of an accident. ‘The insured was working in a hayfield when the 
handle of a pitchfork slipped through his hands and injured his 
abdomen. ‘The policy covered the case of death in consequence 
of accident. ‘The defense to the action was that the insured died 
from peritonitis. ‘The court left it to the jury to find whether 
the insured came to his death as the result of a blow from the 
handle of the pitchfork, with the instruction that if they so found 
their verdict should be for the plaintiff. This instruction was 
sustained on the appeal. Jt will be noted that the terms of the 
policy are not the same as in the pending case, and a consideration 
of the cause of the injury makes it clear that the insured lost his 
life by accidental means. ‘The case is not an authority, therefore, 
to support the construction of the contract contended for. ‘The 
case of Ismay, Imrie & Co. vs. Williamson, L. R. (1908), A. C. 
437, cited in behalf of the appellant, arose under the act of Parlia- 
ment of 1906, providing compensation for injured employees. 
This act gives compensation to a workman who sustains “personal 
injury by accident arising out of and in the course of the employ- 
ment.” A workman in the stokehole of a steamship was over- 
come by heat. ‘This was held to be an accident arising out of the 
employment. ‘The difference between the terms and objects of 
the act referred to and the provisions of the insurance contract 
under consideration are plain and show an intention on the one 
hand to make liberal provision in favor of an injured employee 
and the intention on the part of the insuring company to distinctly 
and specifically limit its liability to occurrences purely accidental. 
There was also a provision in the English statute that certain 
diseases incident to the occupation of employees were to be con- 
sidered as accidents and this evidently influenced the judgment of 
the court in arriving at the conclusion expressed in the case cited. 

It is also claimed that if part 1 of the policy does not cover the 
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plaintiff’s case the provision of part 6 with reference to sunstroke 
may be applied and that it must be construed as covering every 
case of sunstroke if it have meaning or force at all. It cannot 
be doubted that the sunstroke clause was intended to apply to a 
particular class of sunstroke. ‘The learned counsel for the ap- 
pellant claims that no such class exists or is so exceptionally rare 
as to be negligible in the contemplation of an insurance company, 
but this we think is not a sufficient reason for giving it the con- 
struction contended for. We cannot say that there may not be 
cases of sunstroke and freezing resulting from accidental means. 
It is easy to see that one might perish from freezing as the result 
of a shipwreck or by exposure to a storm to which one might be 
subjected by reason of an accident, and it is not improbable, cer- 
tainly not impossible, that a person might be subjected to sun- 
stroke because of exposure brought about by an accident. We 
cannot rewrite the contract for the parties and cannot determine 
from any fact disclosed at the trial that conditions might not arise 
to which this provision of the policy would be applicable. After 
a careful consideration of the case and of the able argument of 
the counsel for the appellant we are of the opinion that the con- 
clusion of the learned trial judge on the rule for judgment non 
obstante veredicto is correct. 
The judgment is affirmed. . 


——_———_- eq —E 


SUPREME COURT OF ALABAMA. 


GEORGIA LIFE INS. CO. or Macon, Ga., 
vs. 


EASTER. (No. 785.)* 


1. INSURANCE— RISKS INSURED AGAINST— DEATH WHILE 
TRAVELING IN CONVEYANCE OF COMMON CARRIER. 


A transfer and warehouse company had a number of picnic wagons which 
it hired for picnic parties, furnishing the wagon, driver and horses, 
but having nothing to do with the selection of the picnic crowd. A special 
contract of hiring was made each time, and it was claimed that it hired 
its wagons only to desirable parties, but it did not appear that it ever 
refused to hire them to parties willing to pay the price asked, except 
that it did not hire them to negroes. It, however, had other “common 
wagons” which it hired to negroes. It hired one of its picnic wagons 
to parties who arranged their own crowd. One of the picnic crowd, 
who held a policy insuring him against death while a passenger in a 
public conveyance provided by a common carrier for passenger service, 
fell from the picnic wagon and was killed. Held that, in determining 


* Decision rendered, Nov. 7, “1914. 66 South. Rep. 514. 
Vol. XLV.—15 
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whether the transfer and warehouse company was a common carrier, 
it was immaterial that the wagons in question were not hired to 
negroes, as the segregation of the races finds sanction not only in the 
best thought of both races but in statutes requiring their separation, 
and a carrier’s discrimination against one race in violation of the law 
cannot affect his relation to the public. 


a =~ cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. Dig. 
) 


2. INSURANCE—RISKS INSURED AGAINST—DEATH WHILE 
TRAVELING IN CONVEYANCE OF “COMMON CARRIER.” 
Such company was not a common carrier, but was a mere private carrier 
for hire, since a common carrier is one who undertakes for a reward 
to carry indiscriminately passengers or baggage so long as there is 
room, and thé fact that the company may have been a common carrier 
with respect to its transfer business did not render it a common carrier 
with respect to such picnic wagons. 

(For other cases, see Carriers, Cent. Dig. §§ 1164, 1173, 1174; Dec. Dig. 
§ 452.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Common Carrier.) 


Appeal from City Court of Birmingham; John H. Miller, Judge. 

Action by Martin L. Easter, as administrator of the estate of Mar- 
garet Easter, against the Georgia Life Insurance Company of Macon, 
Ga., for the amount of the policy issued on the life of his intestate, 
whose death is alleged to have been caused independently and exclusively 
of all other @auses through external, violent and accidental means, while 
a passenger in or on a public conveyance provided by a common carrier 
for passenger service. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 

The policy is set out as a part of the complaint. The defense set up 
by the special plea is that it was a part and parcel of the policy or contract 
that intestate should be riding as a passenger in or on a public conveyance 
provided by a common carrier for passenger service, and defendant avers 
that at the time said intestate lost her life she was not riding in or on a 
public conveyance provided by a common carrier for passenger service. 

Charles A. Calhoun, of Birmingham, for Appellant. 

Haley & Haley, Alvin M. Douglas and T. M. Bradley, Jr., all of 
Birmingham, for Appellee. 


Dr GRAFFENRIED, J. 

The following excerpts from the testimony of some of the wit- 
nesses will place the reader in possession of the facts :— 

“T am connected with the Harris Transfer & Warehouse Com- 
pany. My position is president and general manager. It is a 
corporation. We keep the following picnic wagons for hire: I 
think, let’s see, there are two tallyhoes, park wagonette; there 
are about five. You see we use our horses indiscriminately. We 
use in that kind of business a number of horses; that is, just 
according to the number of wagons that are out. We could put 
four horses to each wagon. The company has been in that busi- 
ness since 1880 in the city. I couldn’t really say approximately 
how many trips out we make in a year. We don’t rent these pic- 
nic wagons to negroes. * * * Our business at that time with 
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reference to passengers * * * was that we sent out picnic 
parties. * * * We furnished picnic wagons, driver and 
horses, and harness for the horses to pull the wagon by, the whole 
equipment for carrying the crowd, except something to eat and 
drink, of course, and charged for it. If we knew that the people 
were going to abuse the horses or the wagon or anything like that, 
we wouldn’t rent them out to white people. I don’t know of any 
case, but if we actually knew it, I don’t think that we would 
actually rent them out. We have stables here in Birmingham. 
We have wagons, picnic wagons and other kinds of wagons. 
From time to time people apply there for a wagon for one purpose 
or another, and we hire them out to them, and among those wa- 
gons we have picnic wagons that we hire to parties from time to 
time. As a matter of fact, when we hire a picnic wagon, some 
one of the party comes to me or to some representative of mine 
and makes a trade with me as to where they are going, how far 
they are going, and as to what the charge, what the amount of the 
hire shall be, and that is especially arranged with each party, with 
reference to the distance they are going or where they are going, 
and one thing and another. ? 


“IT was in the employ of the Harris Transfer & Warehouse 
Company at the time that this rig was hired. I rented that rig to 
Mr. Henry. I waited on him. I don’t know whether he had any 
one with him when he came to me about it or not, but he is the 
one that transacted the business, he arranged for it, he engaged 
it for this date, to take a picnic to Mt. Pinson, and ordered it to 
be at a certain place at a certain hour. We furnished a driver, 
and turned that rig entirely over to them for their exclusive use 
for that entire day, to use for the purpose of carrying this picnic 
party. We did not rent those particular picnic wagons to negroes. 
We have some other wagons we usually arrange for negroes when 
they want them; common wagons, you know, straw seats in 
them to accommodate them. So far as these wagons were con- 
cerned, we only rented those to white people. Usually the terms 
for renting those wagons are stated, and that would be the only 
question ordinarily as to whether they accepted the terms or not. 
The amount would be stated and they would take it if they 
wanted it. It was optional with us as to who we should rent 
those wagons to, what persons; I don’t know of any occasion 
there would be to let anybody have it, you know, except negroes. 
We would not let out a wagon in case we thought there would be 
any chance for any damages to the outfit. We wouldn’t rent it 
to that kind of a person whether he was white or black. We 
wouldn’t rent these wagons, these particular picnic wagons to 
people except white people, anyhow. 

“We had some wagons fitted up for negroes and let them have 
them. As a matter of fact, the Harris Transfer & Warehouse 
Company didn’t turn down people that wanted picnic wagons. 
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They paid me $15, and I was to furnish a tallyho, that conveyance 
there, four-wheeled conveyance, and four horses and the harness 
and the driver, and I was to deliver it at a certain point, and 
they were to select the crowd, they arranged their own crowd, 
the picnic. It was for that day, it was understood they were to 
put—I had nothing to do with the selection of the passengers. 
The understanding was they were to go to Mt. Pinson; we fed 
the team, and they paid us $15 for it. Any other picnic crowd 
that wanted to go there could have done the same thing. We had 
the same price for all parties, for the same place and same time 
and equipment and for the same wagon. We were regularly en- 
gaged in that business and been engaged in it for years. We keep 
wagons for that purpose and let them out on special occasions. 

“We wouldn’t let those wagons out except to persons we con- 
sidered would take care of the equipment. We determined who 
we would rent these wagons to when they came to us and applied 
to us. We determined whether we would do it or whether we 
would not, but I don’t know of any cases that we turned down, 
reputable looking people that would come and inquire for it. I 
don’t remember of ever turning down a picnic party unless they 
wouldn’t pay the price we asked for it. We would make the 
price, ourselves. It was determined in every instance what the 
price would be and unless they paid that price we wouldn’t let 
them have it at all under any circumstances. 


“Tl have been secretary of the Harris Transfer & Warehouse 
Company since its organization, since its incorporation. ‘They do 
a general warehouse, storage, and transfer business of freight 
principally, and also have a number of wagons which they adver- 
tise to hire for picnic purposes and transfer of passengers. They 
also have two automobiles which are applicable to either the trans- 
fer of freight or the handling of passengers. ‘The original busi- 
ness was established in 1880; the company was incorporated in 
1901. I am secretary of the company and have been for twelve 
years. Practically all, well 75 per cent, of our business is the 
hauling of freight, possibly a larger percentage. In addition to 
that, we do a storage business. We have a stable, and also have 
a shop. It is entirely optional with the Harris Transfer Company 
as to whom we shall rent these wagons to.” 

[1] The plaintiff’s intestate while on the picnic party re- 
ferred to above accidentally fell from the picnic wagon and was 
killed, and the sole question is: Was the plaintiff’s intestate, at 
the time of her death, “a passenger in or on a public conveyance 
provided by a common carrier for passenger service”? In this 
connection we desire to say that we are not inclined to permit the 
fact that the five picnic wagons referred to in the above testimony 
were kept exclusively for the use of white picnic parties to in any 
way influence our decision. The Warehouse & Transfer Com- 
pany provided other means of transportation for negro picnic 
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parties and the necessity for the segregation of the white and black 
races in the state is so great that it finds sanction not only in the 
best thought of all those—both white and black—who have the 
true interest of the two races in mind, but it has also found ex- 
pression in many statutes requiring common carriers upon equal 
and just terms to keep the members of the two races separated 
while they travel. If a common carrier violates the spirit or the 
letter of the law and in the matter of the character of the con- 
veyance discriminates against one of the races in favor of the 
other, his violation of the law can in no way affect the relations 
which, as a matter of fact, he bears to the public as a common 
carrier. Lloyd vs. Haugh & Keenan Storage & Transfer Co., 
223 Pa. 148, 72 Atl. 516,s.¢.,21 L. R. A. (N.S.) 188. The mem- 
bers of each race—white and black—have a claim upon a common 
carrier for equal accommodation while they travel. The members 
of neither race have, in this state, the right to demand that they 
be permitted to travel in a conveyance kept exclusively for the 
other race, but they have a right to demand that the conveyance 
which is kept for them shall be equal, in point of accommodation, 
to that kept for the members of the other race. The laws of 
hygiene, common sense and necessity dictate this rule of the law. 
Necessity frequently fixes a rule of law where, in the absence of 
necessity, no such rule would exist. Waldrop vs. Nashville, C. & 
St. L. Ry., 62 South. 769. 


[2] 2. In the case of Nugent vs. Smith, L. R. 1 Common Pleas 
Div. 19 and 423, which case appears in a note, section 49, 1 Hutch- 
inson on Carriers (3d Ed.) p. 44, we find the following :— 


“The real test whether a man is a common carrier, whether by 
land or water, therefore, really is whether he has held out that he 
will, so long as he has room, carry for hire the goods of every 
person who will bring goods to him to be carried. The test is 
not whether he is carrying as a public employment or whether he 
carries to a fixed place, but whether he holds out, either expressly 
or by a course of conduct, that he will carry for hire, so long as 
he had room, the goods of all persons indifferently who send him 
goods to be carried.” 

Under this rule a stagecuach, a bus, an automobile, or a hack- 
ney coach, a cab, dray, cart, wagon, or sled, which undertakes for 
a reward to carry, indiscriminately, passengers or baggage for the 
public “so long as there is — ” is a common carrier. Hutch- 
inson on Carriers (3d Ed.) vol. 1, p. 63, § 68. 

A few illustrations may bee home the above rule. There is 
a regular automobile line which runs to and from the city of 
Montgomery to Eclectic, and in any automobile of this line any 
person, so long as there is room, may take passage upon the pay- 
ment of his fare. This automobile line is, of course, a common 
carrier of passengers. There are in the city of Greensboro, hacks, 
carriages and automobiles which carry passengers from the sta- 
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tion there to any part of that city, and they take these passengers 
so long as there is room. These hacks, carriages and automobiles, 
when engaged in the above business, are common carriers. Dur- 
ing the county fair in Greensboro, there are hacks, auto- 
mobiles and carriages, which, so long as there is room, carry, for 
hire, passengers to and from the county fair grounds. When so 
engaged, these hacks, carriages and automobiles are common car- 
_riers. Any decent member of the public has a right, so long as 
there is room for him in any hack, automobile or carriage, to de- 
mand that he be permitted to ride in it. 


3. Accepting as true all the evidence in this case, and allowing 
all reasonable intendment favorable to the plaintiff which can be 
drawn therefrom, the Harris Transfer & Warehouse Company 
may have been—and probably was—a common carrier of freight 
and passengers in so far as its transfer business was concerned, 
but it was not a common carrier in so far as this specific picnic 
business was concerned. If this testimony is to be believed, then 
this transfer company occupied the same relation to the public 
with reference to picnics that an ordinary livery stable keeper 
occupies to the public. It is evident that, at the period of the year 
when people are accustomed to avoid the heat of cities and find 
recreation in the country, private picnics are of frequent occur- 
rence in the neighborhood of the city of Birmingham and, to meet 
this want of the people, the transfer company has provided itself 
with some extra large wagons for use on such occasions. ‘These 
picnic wagons are hired out just as the ordinary liveryman hires 
out his teams. The liveryman keeps his teams for hire to meet 
a want of the people, just as this transfer company keeps its pic- 
nic wagons to meet a want of the people. The picnic wagons have 
simply been provided to meet the requirements of larger parties 
than can be accommodated in the hacks and carriages ordinarily 
in use. ‘The mere fact that a liveryman may be engaged in one 
line of business as a common carrier does not render him a com- 
mon carrier as to his livery business. His hack when hauling pas- 
sengers from a station may be a common carrier, and that same 
hack when it is carrying a traveling man from one town to 
another town may not be a common carrier. In the one instance 
the passenger has the legal right to demand passage. In the other 
instance the traveler has no legal right to make such demand. 


[3] 4. That a liveryman is not a common carrier there is, under 
all the authorities, no doubt. Stanley vs. Steele, 77 Conn. 688, 60 
Atl. 640, 69 I,. R. A. 561, 2 Ann. Cas. 342; Payne vs. Halstead, 
44 Ill. App. 97; Siegrist vs. Arnot, 86 Mo. 200, 56 Am. Rep. 424; 
25 Cyc. p. 1513; 1 Hutch. on Carriers (3d Ed.) p. 92, § 96. 

5. It is laid down in the books that, as a general proposition, the 
question as to whether a particular man is or is not a common 
carrier is a mixed question of law and fact. It is undoubtedly 
true, as stated by counsel for appellee in their briefs, that :— 
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“What constitutes a common carrier is a question of law, but 
whether a party comes within that meaning is a question of fact.” 

In this case, under the law, the facts show that, in the particu- 
lar business in which this transfer company was engaged when 
the plaintiff’s intestate was killed, it was not a common carrier, 
but only a private carrier for hire. 

6. In the above discussion we have not undertaken to give the 
reasons which have actuated the courts in holding that a livery- 
man, who keeps vehicles, horses and drivers, for hire, is not a 
common carrier. The reasons appear in the above authorities, and 
it is needless to republish them here. 

In this case the plaintiff’s intestate was killed in falling from a 
wagon which some of her friends had hired for their own private 
use on that day. As she was not killed “while a passenger in or 
on a public conveyance provided by a common carrier for pas- 
senger service,” the defendant was entitled to affirmative instruc- 
tions in its behalf. Justice to the defendant, under the law, makes 
this demand for it contracted under its policy, not against acci- 
dents occurring while the plaintiff’s intestate was the occupant of 
a vehicle hired from one who occupied to her the character of a 
livery stable keeper and who owed, to her, only the duties of a 
livery stable keeper, but only against an accident which she might 
receive while under the protection of a common carrier who owed 
to her the high duties which a common carrier owes to a pas- 
senger. 1 Hutch. on Carriers (3d Ed.) p. 92, § 96. 

Reversed and remanded. 


Anderson, C. J., and McClellan and Mayfield, JJ., concur. 


ST. LOUIS COURT OF APPEALS. 


MIssourI. 


WIEST 
US. 


UNITED STATES HEALTH & ACCIDENT INS. CO. or Sacinaw, 
Micu. (No. ,13866.)* 


1. INSURANCE—POLICIES—CONSTRUCTION. 


In cases of ambiguity or uncertainty, an insurance policy will be con- 
strued most strictly against the insurer. 


a 465 cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 





* Decision rendered, Dec. 8, 1914. Rehearing denied, Dec. 22, 1914. 
171 S. W. Rep. 570. 
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2. INSURANCE — ACCIDENT INSURANCE — POLICY — CON- 
STRUCTION. 


Where an accident policy providing an indemnity for the loss of one hand 
declared that loss of the member meant loss by severance at or above 
the wrist joint, the insured, who lost all of his hand save the little 
finger, which was paralyzed, cannot recover the indemnity, though, 
without the provision as to severance at or above the wrist, his injury 
would be considered as a loss of the hand. 

(For other. cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. Dig. 

§ 530.) 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

Action by John H. Wiest against the United States Health & Acci- 
dent Insurance Company of Saginaw, Mich. [Irom a judgment of nonsuit, 
plaintiff appeals. Afirmed. 





Henry B. Davis, Chas. Erd and Carlisle Durfee, all of St. Louis, for 
Appellant. 


Collins, Barker & Britton and C. K. Rowland, all of St. Louis, for 
Respondent. 


ALLEN, J. 

This is a suit upon an accident insurance policy, for the recov- 
ery of the “principal sum” of the policy—to wit, $2,000—for the 
alleged “loss of one hand” by the assured within the meaning of 
the contract of insurance. Plaintiff suffered a nonsuit below and, 
after unsuccessfully moving to have the same set aside, has ap- 
pealed to this court. 

By the policy sued upon the respondent company agreed to pay 
the said principal sum thereof for (among other things) the “loss 
of one hand,” sustained by the assured solely through external, 
violent and accidental means. Immediately following this section 
of the policy referring to specific. losses appears the following 
stipulation, viz. :— 

“Tn every case referred to in this policy, the loss of any member 
or members above specified shall mean loss by severance at or 
above the wrist joints or ankle joints.” 

The evidence is to the effect that plaintiff received injuries to 
his left hand, solely through external, violent and accidental 
means, necessitating the amputation of the greater part thereof. 
The thumb and first three fingers were removed, together with a 
large portion of the palm, leaving only the little finger and a part 
of the palm supporting it. Asa result of the injury, however, the 
little finger and the portion of the palm remaining were found to 
be permanently paralyzed and of no use or service to the assured. 
Plaintiff has therefore lost the entire use of his hand, as completely 
as if the same had been severed at the wrist joint. It is conceded 
that plaintiff proved all of the facts necessary to entitle him to a 
verdict for the principal sum of the policy, provided a recovery 
thereof may be had under the policy upon evidence disclosing the 
total loss of the use of the hand, as above stated, without /proof 
of the actual physical,severance thereof at or above the wrist joint. 
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[1,2] It is well settled that, where, in an insurance contract of 
this character, the insurer indemnifies against the “loss” of a hand 
or of a foot, actual physical severance of such member is not neces- 
sary to authorize a recovery under the policy, but it is sufficient if 
the assured has been wholly and permanently deprived of the use 
thereof. If by injury within the terms of the contract, the assured 
has been entirely deprived of the use of such member, he has 
suffered a “loss” thereof, within the meaning of this term, as fully 
as though the same had been actually amputated. See Sisson vs. 
Supreme Court of Honor, 104 Mo. App. 54, 78 S. W. 297; 
Sheanon vs. Insurance Co., 77 Wis. 618, 46 N. W. 799,9 L. R. A. 
685, 20 Am. St. Rep. 151; Lord vs. Accident Ass’n, 89 Wis. 19, 
61 N. W. 293, 26 L. R. A. 741, 46 Am. St. Rep. 815; Supreme 
Court of Honor vs. Turner, 99 Ill. App. 310; Fuller, Accident 
and Employers’ Liability Insurance (1913) p. 359 et seq.; 2 
Bacon, Benefit Societies and Lite Insurance (3d Ed.) § 502; 1 
Am. Eng. Ency. Law, p. 301; 1 Cyc. 272. And where the con- 
tract of insurance indemnifies the assured for “loss by severance” 
of one hand, instead of insuring against the “loss of a hand,” it 
is held not to be necessary that the entire hand, anatomically 
speaking, be removed; but if a large portion thereof be severed, 
and that which remains be absolutely useless, the insured may 
recover as for the loss of a hand by severance. 


In Sneck vs. Insurance Co., 88 Hun, 94, 34 N. Y. Supp. 545, 
the policy provided that the assured would be entitled to receive 
a certain sum “if loss by severance of one entire hand or foot” 
should result from injuries of the character insured against. 
About one-half of the assured’s hand was cut off by a planer, 
and the evidence was that the remainder thereof was absolutely 
useless. It was said that the undertaking to indemnify the assured 
against loss by severance of one entire hand had reference not 
alone to an injury which required the amputation of the entire 
hand, in the strict anatomical sense, but that the effect, as well as 
the extent, of the loss by severance was to be considered in de- 
termining, whether, within the terms of the contract, the “entire 
hand” was gone. And it was said that the specification in the 
policy was intended to refer to the manner, rather than to the 
exact physical extent, of the injury. And where it is provided 
that the “loss” of an arm or leg shall mean “actual amputation,” 
it is not necessary to a recovery that the entire arm or leg shall 
have been severed. It is sufficient if so much thereof is severed 
as to leave the remainder useless for all practical purposes to 
which it may be put by the assured. 

In Garcelon vs. Accident Ass’n, 184 Mass. 8, 67 N. E. 868, 100 
Am. St. Rep. 540, it was held that the amputation of an arm four 
inches below the elbow was a “loss” of the arm within the meaning 
of a stipulation to the effect that the word “loss” as applied to 
arm or leg should mean “actual amputation.” 
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And in Gahagan vs. Morrisey, 19 Pa. Co. Ct. R. 238, 6 Pa. Dist. 
R. 135, where the contract of insurance provided that for the “loss 
of a hand at or above the wrist joint” the insured should be con- 
sidered totally disabled, it was held that the entire loss of the use 
of the hand might be fairly regarded as coming within the legiti- 
mate application of the terms of the policy. 


In none of these cases, however, was the language employed in 
the contract of insurance such as that contained in the clause be- 
fore us. Where the assured has lost the entire use of a hand by 
the severance of a large portion thereof, he may be said to have 
suffered a “loss” of the hand “by severance,” as was held in 
Sneck vs. Insurance Co., supra. And though it is provided that 
the word “loss” shall mean actual “amputation,” the amputation 
of an arm below the elbow may well be regarded as the loss of 
the arm within the meaning of this stipulation, as in Garcelon vs. 
Accident Ass’n, supra. In such case the assured, by “severance” 
or “amputation,” has suffered a loss of the member in question, 
in that he has, in such manner, lost the entire use thereof. Like- 
wise it may well be held “that the loss of a hand at or above the 
wrist joint” is sustained where the assured has lost the total use 
of a hand, as in Gahagan vs. Morrisey, supra; for then the as- 
sured has lost the use of the hand to the extent specified—to wit, 
to the wrist joint. 


But here the policy provides that the loss of a hand shall mean 
loss by severance at or above the wrist joint. Not only is it pro- 
vided that the loss of such member shall be by physical severance 
thereof, but the extent of such loss is made exact and definite by 
locating the precise point at or above which such severance shall 
take place. , 

In Fuller vs. Insurance Ass’n, 122 Mich. 548, 81 N. W. 326, 48 
L. R. A. 86, 80 Am. St. Rep. 598, it was held that a by-law of a 
mutual benefit association providing that any member receiving 
bodily injuries which alone should ‘cause amputation of a limb 
(whole hand or foot)” would be entitled to certain benefits did 
not cover the case of an amputation of about one-third of the 
foot, though the foot was rendered useless for the performance of 
its natural functions. And in Chevaliers vs. Shearer, 27 Ohio Cir. 
Ct. R. 509, the constitution of the association defined “the loss of 
a hand” as meaning “amputation at or above the wrist.” As a 
result of injuries, plaintiff’s right arm was permanently disabled, 
whereby he lost the entire use thereof, but neither the arm nor 
hand had been amputated. It was held that the plaintiff could 
not recover. 

In the instant case, had the provision of the policy agreeing to 
indemnify plaintiff in the amount of the principal sum of the 
policy for the “loss of one hand” stood entirely alone, and unaf- 
fected by any other provision thereof, beyond doubt plaintiff 
would have been entitled to recover, having lost the entire use of 
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his hand. However, the very next paragraph of the policy pro- 
vides, in unmistakable terms, what shall be meant by the “loss of 
one hand”; to wit, the loss thereof by severance at or above the 
wrist joint. Plaintiff has not suffered a loss of his hand by sev- 
erance at or above the wrist joint; and if effect is to be given to 
the last mentioned provision, plaintiff’s case must fail. 


If any ambiguity or uncertainty of meaning could be said to 
inhere in the pertinent provisions of the policy, it would readily 
be resolved in favor of the insured and against the insurer. Such 
is the well established and wholesome doctrine with respect to the 
construction of insurance contracts. As is said by Lamm, J., in 
Mathews vs. Modern Woodmen, 236 Mo. loc. cit. 342, 139 S. W. 
155, Ann. Cas. 1912D, 483 :— 


“It is a just and settled rule that the restrictive terms of in- 
surance contracts shall be taken most strongly against the insurer. 
The doctrine of contra proferentem is strictly applied with un- 
accommodating vigor, and * * * ambiguities are blandly re- 
solved in favor of the insured.” 

If it appeared that the portions of the policy under considera- 
tion, when read and construed together, were at all ambiguous or 
of doubtful import, we should not hesitate in the least to “blandly” 
resolve such ambiguity or doubt in favor of the insured. Indeed, 
the policy should, if possible, be construed so as to effectuate the 
insurance, and not to defeat it; for the indemnity is the very ob- 
ject and purpose of the contract, for which the insured has paid a 
consideration. See Stix vs. Indemnity Co., 175 Mo. App. 171, 
157 S. W. 870. 

But it appears that the defendant has chosen apt language to 
indicate that it does not agree to indemnify the insured for the 
loss of a hand, unless such loss shall consist in the actua] physical 
severance of the hand at or above the wrist joint. It is by no 
means likely that the policyholder so understood, or that he would 
knowingly have accepted the policy with such restrictive limita- 
tions upon his right to recover the indemnity for the loss of a hand 
or foot; but we can find the intention of the parties only from the 
language employed in the ‘contract, having regard to the rules of 
interpretation which may be applied to contracts of this character. 
We cannot “blandly” construe the troublesome provision out of 
the contract, and disregard it altogether; for, however great may 
be our inclination or duty to protect a policyholder against intri- 
cate or obscure technical provisions designed for the avoidance of 
liability on the part of the insurer, we cannot make a contract for 
the parties. The stipulation in question, as we have said, follows 
immediately that portion of the policy providing for specific losses, 
in the same type in which the body of the policy is printed. Its 
meaning appears to be plain and unmistakable. It pointedly de- 
fines what shall constitute the “loss of a hand” so as to entitle the 
assured to the indemnity provided therefor. Under the circum- 
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stances, it cannot well be said to constitute a “snare to the unwary” 
such as is denounced in La Force vs. Insurance Co., 43 Mo. App. 
530. See, also, Stark vs. Insurance Co., 176 Mo. App. 574, 159 
S. W. 758. Nor do we perceive any ground upon which plaintiff 
may properly be relieved from the effect thereof. 

Our conclusion is that the learned trial judge committed no 
error in forcing plaintiff to a nonsuit. 

The judgment must therefore be affirmed. 

It is so ordered. 


Reynolds, P. J., and Nortoni, J., concur. 


SUPREME COURT OF NEBRASKA. 


WILLIAMS 
US. 


WESTERN TRAVELERS’ ACCIDENT ASS’N. (No. 17865.)* 


1, INSURANCE—MUTUAL ACCIDENT INSURANCE—CONTRACT 
LIMITATION—VALIDITY. 


A mutual accident association could limit the time within which suit 
might be brought against it “on any claim based upon its policies or 
certificates of membership * * * to a period of less than one 
year from the time such right of action accrues,” under section 17, 
c. 53, Laws 1903. The defendant’s by-laws provided that no right of 
action should accrue “within ninety’ days after the receipt of proof 
of loss at the offices of the association.” Under the circumstances in 
this case, stated in the opinion, it became a question of fact for the 
jury to determine as to when the proofs of loss were received by the 
company. 

(For —. cases, see Insurance, Cent. Dig. §§ 1993, 2009; Dec. Dig. §§ 
812, 825.) 


4. INSURANCE—ACTION ON POLICY—CAUSE OF DEATH—SUF- 
FICIENCY OF EVIDENCE. 

The defendant’s by-law provided that, for “death resulting from cerebral 
hemorrhage * * * or heart failure caused by accidental injuries,” 
the amount payable shall be limited to $500. Held, that the evidence, 
indicated in the opinion, is sufficient to support a general verdict, 
which includes the finding that death was not the result of either of 
those causes. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


5. INSURANCE—ACTION ON POLICY—RETURN OF ADVANCE 
PAYMENT—CONDITION PRECEDENT. 
It is also considered that, under the circumstances in this case, the plaintiff 


* Decision rendered, Dec. 4, 1914. 149 N. W. Rep. 822. Syllabus by the 
Court. 
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could maintain this action without returning the amount advanced by 
defendant before suit was brought. 


(For other cases, see Insurance, Cent. Dig. § 1990; Dec. Dig. § 807.) 


Appeal from District Court, Douglas County; Day, Judge. 

Action by Lucy W. Williams against the Western Travelers’ Acci- 
dent Association. From judgment for plaintiff, defendant appeals. 
Affirmed. 


Brome & Brome, of Omaha, for Appellant. 
Stewart, Williams & Brown, of Lincoln, and L. R. Slonecker, of 
Omaha, for Appellee. 


SEDGWICK, J. 

The defendant is a mutual accident insurance company, or- 
ganized under the laws of this state. It issued its policy of in- 
surance upon the life of one Dan N. Williams. Afterwards, in 
January, 1910, Williams died in the city of Portland, Ore. This 
action was brought by his widow, Lucy I. Williams, in the district 
court for Douglas County, upon the certificate of membership. 
‘The plaintiff recovered a verdict and judgment in the sum of 
$5,462.10. The defendant has appealed. 

The defendant contends that the evidence is not sufficient to 
support the verdict; that the action was barred by the contract of 
limitation, not having been begun within one year from the time 
of making of proof of death; that the claim was settled and ad- 
justed by the defendant before the commencement of the action; 
that the trial court erred in giving certain instructions to the 
jury, and also erred in refusing to give an instruction requested 
by the defendant. 

[1] 1. The certificate of membership was issued in July, 1902. 
At that time agreements in contracts as to the time in which ac- 
tions might be brought were contrary to public policy and void. 
This had been declared in several decisions of this court. Miller 
vs. State Ins. Co., 54 Neb. 121, 74 N. W. 416, 69 Am. St. Rep. 
709. In the following year the Legislature enacted a statute regu- 
lating such companies, which provided :— 

“Any corporation, association or society organized or operat- 
ing under this act may limit the time within which suit may be 
brought against it on any claim based upon its policies or certifi- 
cates of membership, and after the expiration of the time thus 
limited shall not be liable thereon: Provided such limitation shall 
be incorporated in and form a part of the contract between the 
company, association or society and the assured or its members: 
And provided further that such limitation shall not be limited to 
a period of less than one year from the time such right of action 
accrues.” Laws 1903, c. 53, § 17. 

The act also provided that corporations, associations or societies 
before that time incorporated and doing business in the state 
might avail themselves of the provisions of the act by filing a cer- 
tificate with the auditor of state, with the following proviso :— 
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“Provided this act shall not relieve any corporation, association 
or society now doing business in this state from the fulfillment of 
any contract heretofore entered into with its members under its 
policies or certificates of membership, nor shall any member be 
relieved thereby from his or her part of the contract.” Laws 1903, 
e. 53, 3 3. 

The defendant company availed itself of these provisions, and 
afterwards, in 1907, amended its by-laws by adding the following 
provision :— 

“And no legal proceedings for recovery under any certificate of 
membership shall be brought within ninety days after the receipt 
of proof of loss at the office of the association, nor at all, unless 
begun within one year from the time that right of action accrues, 
as above stated.” 

It is contended that this amendment of the by-laws was un- 
reasonable as to the insured and not binding upon his beneficiary, 
but, without deciding this question, we prefer to place our de- 
cision upon the construction of the by-law, as amended, and its 
application in this case. 

This action was begun in July, 1911, about eighteen months 
after the death of the insured. The by-law, as amended, provided 
that no action could be begun more than a year after the cause of 
action accrued. It also provides that no action should be begun 
“within ninety days after the receipt of proof of loss at the office 
of the association.” ‘The controversy upon this point is as to the 
time when the proof of loss was received at the office of the as- 
sociation, within the meaning of this contract. 

The defendant’s by-laws provide that it should be the duty of 
the executive board to “decide on all proofs of accident and of 
death by accident.” It seems that the secretary was not empow- 
ered to decide those matters. The ‘plaintiff claimed that the death 
of the insured was caused by an accidental fall while alighting 
from a street car, on the 25th day of December, 1909, and that he 
died on the 3d day of January, 1910. The company’s by-laws re- 
quired that written notice of the accident must be received at the 
office within fifteen days from the date of the accident, and that 
proof of death should be filed in that office within thirty days 
from the date of death. On the 18th day of January, 1910, the 
plaintiff sent the defendant a formal statement showing the death 
of the insured. This statement was upon a blank furnished by 
the company and was entitled “Claimant’s Preliminary State- 
ment,” and stated that it was “made for the purpose of giving in- 
formation to the said association to obtain benefits therefrom 
under final proofs to be hereafter furnished by me.” Several 
affidavits were also submitted with the statement with a letter 
referring to the papers as “Claimant’s Preliminary Statement,” 
and requesting the defendant to correspond concerning the matter 
with Lee Meyers, of Portland, Ore., who was plaintiff’s nephew. 
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Upon receipt of this letter Mr. Butts, the defendant’s secretary, 
wrote to Mr. Meyers, stating that he had received a letter request- 
ing the company to address Mr. Meyers. . In this letter the secre- 
tary made no reference to the papers which he had received, and 
made no objection to the delay in furnishing what was to be con- 
sidered as final proof, but said :— 

“In connection with this matter will say that the evidence at 
hand indicates that Mr. Williams’s death was due to natural 
causes.” 

About a month later the plaintiff wrote Mr. Butts a letter, in 
which she said :— 

‘“T received through Mr. L. H. Meyers your statement saying 
you found that my husband Dan N. Williams died from natural 
causes. I just want to tell you that I would like to have you try 
the fall he had and see how many could live he fell on the back of 
his head hard enough to be heard on the other side of the street 
was picked up and brought to the house by one delivery man Mr. 
Gehr and his son both saw him fall. He was hurt so badly he 
could not see too read the next day and complained constantly of 
his head. He never laid down fifteen minutes after he got here 
until after he died. The poor man would look at me and say I 
tell you Mamma that did hurt my head then he would jump up 
and pull his clothes off and fight us but did not have any fever 
any time during the nine days he lived. He had come here to rest 
and spend the holidays. * * * How many times I wanted 
him to drop it he would always tell me it might do us some good 
some time perhaps it has * * * when we get to be as old as 
| am 53 years it is quite hard to start out to earn a living. Please 
don’t think silly for I am so full of trouble I don’t know what to 
do sometimes, but I have always put my trust in Him who knows 
all things and cares for the widows and orphans.”’ 

Mr. Butts answered this letter as follows :— 


“This will acknowledge receipt of your letter of the 18th inst. 
It is with deep regret that we learn of your unfortunate circum- 
stances as the result of the death of your husband, Mr. Dan N. 
Williams, whom we have always highly esteemed as a prominent 
member of this association. As an expression of our kind feeling 
on account of the circumstances so plainly stated in your letter, 
we are inclosing you herewith our check for $100.00, which will 
more than reimburse you for the amount paid into the associatfon 
by Mr. Williams. This is not the practice of our association, but 
we feel that this amount will be acceptable and appreciated. It is 
customary where a membership is terminated to surrender the 
certificate and if certificate No. 9823 is in your possession, please 
return to us by early mail when you acknowledge receipt of this 
letter. By this letter we waive none of our rights in the premises.” 

The plaintiff cashed this check. The consequences of her so 
doing will be considered in another connection. 
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Afterwards the plaintiff employed Mr. Crum, an attorney, who 
wrote to the defendant April 26, 1910, stating that he had the 
policy in question, and that :— 

“Mr. Williams accidentally fell on the 25th day of December, 
1909, striking his head on the pavement. He died on or about the 
3d day of January, 1910, as a result of his injury. On being noti- 
fied of the accident you forwarded Mrs. Williams a check for 
$100.00, which leaves a balance due her of $4,900.00. Kindly let 


me hear from you.” 


He received no answer, and afterwards wrote another letter, 
and still received no answer. He again wrote on the 15th of July, 
1910, inclosing formal proof of the death of Mr. Williams as a 
result of the accident. August 9, 1910, Mr. Butts wrote a letter 
to Mr. Crum, in which he acknowledged the receipt of “various 
letters,” and states that :— 


“We made no response to these letters as final settlement had 
been made with Mrs. Williams direct, and her receipt dated Feb- 
ruary 23, 1910, is as follows :”— 


He then set out a copy of the proviso which he had written in 
the check which he sent to Mrs. Williams, and said, ‘‘We there- 
fore consider the matter closed.” 

[2] Bearing in mind that the plaintiff, under the defendant’s 
by-laws, could not maintain an action until ninety days after final 
proof had been received by the company, and that the company, 
by furnishing her with formal blanks, had induced her to suppose 


that her first proofs which she sent were preliminary only, and 
that the company had not up to this time acknowledged the re- 
ceipt of the proofs contemplated in the contract, and that the 
proofs already submitted had not been considered by the executive 
committee which alone was qualified to pass upon them, it must 
be conceded that the defendant’s conduct would naturally, if not 
so intended, mislead the plaintiff in regard to the completeness of 
the proof. The company received and retained the formal proofs 
sent them July 15, 1910. No objection was made to the delay as 
a ground for gontesting the claim. Indeed the delay may well 
have been caused by the evasive and noncommittal attitude of the 
secretary. If the proofs of death were completed and received by 
the company as such after the 15th of July, 1910, the time limited 
by the by-laws had not expired when this action was begun. The 
question as to when the complete proof was received by the com- 
pany, under the circumstances, was a question of fact for the 
jury, and it cannot be said that the finding in that regard was 
wholly unsupported by the evidence. No special instruction upon 
this point was given, but, as none was requested, the defendant 
cannot now complain on that ground. 

[3] 2. The defendant strongly argues that the receipt of the 
check above recited, and receiving and keeping the money thereon, 
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operates as a compromise and full settlement of the plaintiff’s 
claim against the defendant. 


It is true that the language contained in the check, if agreed to 
by the parties, would amount to a compromise and settlement, as 
contended. The plaintiff testifies that, on account of the condition 
in which she was left by the death of her husband, she did not 
give such attention to the transaction as she would ordinarily have 
given to transactions of this nature; that she did not read the 
check, had never before received but one check in her life; and 
that she understood that the purpose of the check was solely to 
enable her to get the money from the bank, and not for the pur- 
pose of expressing the condition upon which the check was given. 
It is urged that the plaintiff was careless in not examining the 
check and not knowing its contents, Ordinarily such a suggestion 
would have great force. The letter which she wrote to the com- 
pany, however, would indicate that she might not be as careful in 
examining financial transactions as business men are generally 
supposed to be, and the letter of the secretary, in which he inclosed 
the check, indicates that he realized that fact and supposed that 
she might not comprehend the force of the words which he had 
put in the check, and also indicates that he expected that she would 
not agree to such a compromise if fully understood by her, and 
designed to take advantage of that fact. He says that the check 
is sent her “as an expression of our kind feeling on account of 
the circumstances so plainly stated in your letter. * * * This 
is not the practice of our association, but we feel that this amount 
will be acceptable and appreciated.” We think that the company 
ought not now to accuse this plaintiff of negligence in not more 
carefully examining the check. It is urged that the request in this 
letter that the certificate of membership be returned to the com- 
pany was an indication in the letter itself that the check was sent 
as a complete settlement, but the secretary upon the witness stand 
testified that it was customary to demand a return of the certifi- 
cate upon the death of a member, without regard to whether the 
claim was acknowledged or contested by the company. The court 
instructed the jury that, if she did not know that there were words 
in the check reciting that it was in full settlement of her claim, she 
was not bound by it and, under the circumstances in this case, we 
think that the instruction was correct. 

[4] 3. The by-laws of the company contained the provision 
that, for “death resulting from cerebral hemorrhage, cerebral pa- 
ralysis, apoplexy or heart failure caused by accidental injuries,” 
the amount payable shall be limited to»$500. The defendant con- 
tends that the death of the insured was caused by cerebral hem- 
orrhage, and therefore the court should have instructed the jury 
that in any case they could not find a verdict for more than $500. 
The evidence was that the deceased fell heavily, striking the back 
of his head on the frozen ground. Some of the witnesses testified 
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that the covering of the brain was discolored, and it would appear 
from the evidence that the blood vessels were bruised and partly 
broken in the covering of the brain, and perhaps in some parts of 
the brain itself, so that some blood escaped among the tissues. 
The expert witnesses described it as ecchymosis, caused by the 
blow. Ecchymosis, according to Webster’s New International 
Dictionary, is :— 

‘A livid or black-and-blue spot, produced by the extracasation 
or effusion of blood into the areolar tissue. It is caused by a con- 
tusion and generally attended by swelling.” 

So far as the evidence in the record shows, a severe blow of 
this kind on the back of the head must have produced this con- 
dition in the immediate vicinity of the blow. It is an entirely dif- 
ferent thing from a cerebral hemorrhage, which suffuses the brain 
and causes death. Of course in one sense this accident caused 
heart failure. Death, no matter what the cause, is always accom- 
panied by the failure of the heart, but it is not conclusively shown 
by this evidence that death was caused either by heart failure or 
the escape of blood into the brain. 

[5, 6] The contention that the $100 received by the plaintiff 
should have been returned before the commencement of this ac- 
tion is without merit, under the circumstances in this case. It is 
not necessary that the evidence should be so conclusive upon the 
various questions of fact presented that the court must have found 
the issues as the jury did. When the evidence is substantially 
conflicting, such questions are for the jury, and their verdict will 


not be disturbed, unless, upon the whole record, it appears that it 
is clearly wrong. 

The judgment of the district court is affirmed. 

Barnes, Fawcett and Hamer, JJ., not sitting. 





Misc.] Goodman vs. Georgia Life Ins. Co. et al. 


CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF ALABAMA. 


GOODMAN 
ws. 
GEORGIA LIFE INS. CO. er at. (No. 717.)* 


1. INSURANCE — INDEMNITY AGAINST LIABILITY — JUDG- 
MENT FOR PERSON INJURED — ENFORCEMENT AGAINST 
COMPANY. 


Under contract insuring an auto company against liability for injuries, 
with a stipulation that the insurance company shall not be liable, ex- 
cept for liabilities actually discharged by the payment of money, a 
person injured by the auto company and obtaining a judgment against 
it has no standing in equity, because the auto company is in the hands 
of a receiver, to compel the insurance company to pay the judgment, 
whether the insurance company defends the damage suit or not. 


(For other cases, see Insurance, Cent. Dig. § 1484; Dec. Dig. § 591%.) 


Appeal from City Court of Birmingham; H. A. Sharpe, Judge. 

Bill by N. Goodman against the Georgia Life Insurance Company and 
others to enforce the payment of a judgment. Decree on demurrer for 
respondents, and complainant appeals. Affirmed. 


The bill shows the following facts: In July, 1911, complainant was 
injured by an automobile operated by the Birmingham Auto Company, and 
in November, 1912, recovered a judgment therefor in the sum of $1,500. 
Said auto company was protected by a policy of indemnity insurance issued 
by the Georgia Life Insurance Company. This policy contains the follow- 
ing provisions :— 

D. No action shall lie against the company to recover for any loss 
or expenses under this policy, unless it shall be brought by the assured 
for loss or expense actually sustained and paid in money by him after 
actual trial of the issues, nor unless such action is brought within two 
years after payment of such loss or expense. 

Said auto company went into the hands of the receiver some time in 
1911. No part of the judgment has ever been paid to complainant, al- 
though he has demanded payment from such receiver, and has also re- 
quested said receiver to bring suit on said insurance policy, and offer to 
indemnify him for any cost incurred in that behalf. It is alleged that 
said insurance company’s attorney, at its instance, defended the said suit 
against said auto company for a time, but finally withdrew and suffered 
a judgment by default. The prayer is for a decree against said insurance 
company for $1,500, with interest and costs; also prayer for general relief. 


Hugo L. Black, Samuel B. Stern and David J. Davis, all of Birming- 
ham, for Appellant. 

Charles A. Calhoun and Percy, Benners & Burr, all of Birmingham, for 
Appellees. 


* Decision rendered, June 11, 1914. On application for rehearing, Nov, 
7, 1914. 66 South. Rep. 649. 
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SOMERVILLE, J. 

The bill is wholly wanting in equity. 

[1] Under the express provisions of the policy of insurance, 
the assured, the auto company, had no right of action against the 
insurance company, except for liabilities actually discharged by 
the payment of money. Not having met this essential condition 
of the indemnity contract, the auto company could not itself main- 
tain any action on the policy. Certainly a stranger to the contract 
cannot do so either directly or indirectly. 

Complainant’s theory is that a court of equity may treat the 
contract as made for the benefit of any person injured by the 
auto company, and this without regard to its terms and limitations. 
This theory can find no support in any principle of law or equity, 
and is too untenable for serious discussion. Courts cannot tamper 
with and change the terms of contracts, nor can they substitute 
as beneficiaries thereunder unnamed and unintended strangers 
who have nothing whatever to do with either the contracts or the 
contractors. ‘I’o exercise such powers would be to usurp despotic 
authority. 

If the insurance company received the funds of the auto com- 
pany in payment of the policy premium under circumstances 
which make their diversion from the coffers of the auto company 
a material fraud upon complainant, he might recover the amount 
of the premium in a proper proceeding; but he cannot claim the 
fruits of the contract. 

The demurrers were properly sustained. 

Affirmed. 

Anderson, C. J., and Mayfield and Gardner, JJ., concur. 


On Application for Rehearing. 


' SOMERVILLE, J. 

On the original hearing no authorities were cited by appellant, 
and we reached our conclusion by resorting to what seemed to 
us to be the plainest of elementary principles. 

We are now referred to the cases of Patterson vs. Adan (Phil. 
Casualty Co. et al., Garnishees), 119 Minn. 308, 138 N. W. 281, 
48 L. R. A. (N. S.) 184, and Sanders vs. Frankfort, etc., Ins. 
Co., 72 N. H. 485, 57 Atl. 655, 1o1 Am. St. Rep. 688. These 
cases proceed upon the theory that, when the insurance company 
takes exclusive charge of the defense of the assured in the damage 
action, as authorized by the provisions of the policy, an ensuing 
damage judgment against the assured converts the policy into an 
undertaking to indemnify against Jiability, and not merely against 
loss actually paid; and this although an express provision of the 
policy denies the insurer’s liability, except for loss actually paid 
by the assured. 

We entertain the profoundest respect for the able courts which 
rendered the decisions referred to, but we cannot accept their con- 
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clusions as valid upon the question under consideration. It seems 
to us that their construction of the insurance contract is dom- 
inated by an undue regard for the injured stranger, rather than 
by a consideration alone of the intention and the obligations of the 
contracting parties. Such insurance contracts as these may be one- 
sided and unsatisfactory in their operation, but we know of no 
principle of law or public policy which forbids their operation 
exactly as stipulated by the parties, with which, as already stated, 
a stranger to the contract has absolutely no concern. 

The great weight of authority is against appellant’s contention. 
Frye vs. Bath, etc., Co., 97 Me. 243, 54 Atl. 395, 59 L. R. A. 444, 
94 Am. St. Rep. 500; ‘Travelers’ Ins. Co. vs. Moses, 63 N. J. Eq. 
260, 49 Atl. 720, 92 Am. St. Rep. 663; Connolly vs. Bolster, 187 
Mass. 266, 72 N. E. 981; Allen vs. Aétna Life Ins. Co., 76 C. C. A. 
265, 145 Fed. 881, 7 L. R. A. (N. S.) 958, and case note. 

[2] While not necessary to the decision of this case, we deem 
it proper to say that the jurisdiction of equity to entertain a bill 
for the subjection of a legal demand to the payment of a judg- 
ment has been denied in this state. Henderson vs. Hall, 134 Ala. 
455, 32 South. 840, 63 L. R. A. 673. 

The bill here exhibited would therefore seem to be without 
equity under the decision, and we do not wish to be understood 
as indirectly affirming anything to the contrary. 


APPELLATE COURT OF INDIANA. 


Division No. 1. 


MICHIGAN COMMERCIAL INS. CO. or Lansinc 
vs. 


WILLS. (No. 8456.)* 


2. INSURANCE—THEFT INSURANCE—‘ROBBERY”’—“THEFT”— 
“PILFERAGE.” 

Where plaintiff’s automobile was insured against loss or damage in excess 
of $25, occasioned by theft, robbery or pilferage, plaintiff cannot re- 
cover for damages occasioned by the wrongful taking of his machine 
by persons who intended to use it, but not to steal it, for an intention 
to steal is an essential to a conviction of robbery, theft or pilferage, 
and such words must be construed the same in an insurance policy as 
in ordinary cases. 

(For other cases, see Insurance, Dec. Dig. § 434.) 


(For other definitions, see Words and Phrases, First Series, Pilfer; also 
First and Second Series, Robbery; Theft.) 


* Decision rendered, Nov. 20, 1914. 106 N. E. Rep. 725. 
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Appeal from Circuit Court, Clinton County; Leroy Nash, Judge. 

Action by Herbert F. Wills against the Michigan Commercial Insur- 
ance Company of Lansing. From a judgment for plaintiff, defendant 
appeals. Reversed. 


Robert C. Hillis and Thomas C. Bradfield, both of Logansport, and 
Harry C. Sheridan and Earl F. Gruber, both of Frankfort, for Appellant. 
Jos. P. Gray, of Omaha, Neb., for Appellee. 


Horvre, J. 

This is a suit by appellee against appellant on a policy of in- 
surance by which appellee’s automobile was insured against “loss 
or damage in excess of $25, on each occasion of theft, robbery, 
or pilferage by persons other than those in the employment, 
service, or household of the assured.” ‘There was a trial by the 
court, and a special finding, on which the court stated its con- 
clusion in appellee’s favor and rendered judgment accordingly. 
An exception to the conclusion of law presents the controlling 
question relied on for a reversal of such judgment. 

The court finds, among other facts, the following in sub- 
stance :— 

On the day of July, 1910, appellee’s automobile was in- 
sured by appellant company. A copy of the policy is set out in 
the finding and contains the clause quoted above. Appellee kept 
his car in Moore & Carter’s garage at Logansport, Ind. About 
8 o’clock in the evening on said day one John Obenchain, in 
company with other boys, took said automobile out of said garage 
for a joy ride, and ran it to the city of Peru, Ind., and when at 
a point about six miles west of said city drove it into a fence and 
wrecked it, and abandoned the same and left it where it was 
broken and wrecked. At the time said Obenchain took said auto- 
mobile he was not in the employment of the plaintiff or any mem- 
ber of his family, and was not a member of his family or house- 
hold, and had no authority or the permission of any one to take 
said automobile, but took it for his own use and benefit, and for 
the purpose of a joy ride. Said Obenchain took the car unlaw- 
fully from the garage, and at the time he so took it he had no 
right or authority to take it, but took it without the permission 
of any person or persons having its custody or care, or having 
authority to give him permission to take it. He took it for the 
purpose of using it for his own use and benefit, and plaintiff was 
damaged by the wrongful taking and conversion of said auto- 
mobile and the injury thereto by Obenchain in the sum of $226.50. 

Other parts of such finding are not involved in the considera- 
tion of the question before us and are therefore omitted. On this 
finding of facts the court stated as its conclusion of law :— 

“That the plaintiff is entitled to recover of and from the de- 
fendant herein the sum of $226.50.” 

[1] The question which we are called on to determine is: Do 
said facts found by the court authorize the conclusion that ap- 
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pellee suffered a loss to his automobile within the meaning of the 
clause of such policy heretofore set out? It will be observed that 
the court makes no express finding that such automobile was 
stolen, or that it was taken with intent to deprive the owner 
thereof. An absence of such finding is a finding against the 
appellee. Mug vs. Ostendord, 49 Ind. App. 71, 96 N. E. 780. 

[2] We find no decisions of our own state where this precise 
question has been decided, but in a recent case (Hartford Fire 
Ins. Co. vs. Wimbish, 12 Ga. App. 712, 78 S. E. 265) a policy 
containing a clause almost identical with the one here involved 
was construed. After quoting the general rule for the con- 
struction of contracts, and several definitions of the words 
“theft,” “robbery,” and “pilfering,” the court said :— 

“One cannot be convicted of either theft, robbery, or pilferage, 
unless he had the intent to steal. And we know of no authority 
for giving any different meaning to these words in a contract of 
insurance, wherein it is stipulated that the company will be liable 
for loss or damage to an automobile, resulting from ‘theft, rob- 
bery, or pilferage.’ Under this contract, if the thief carries 
away a machine with intent to steal it, and it is never recovered, 
and loss occurs, the owner may recover the full value of the 
automobile. If the thief be apprehended and the machine re- 
covered, then the owner is entitled to recover for whatever dam- 
age had been done the machine, if it exceeds $25. But in both 
cases it must appear that the person taking the machine intended 
to steal it. If he had the animus revertendi, he is not guilty of 
theft, robbery, or pilferage, even though he took the machine 
without the owner’s consent.” 

Such holding is fully supported by the decisions of our Su- 
preme Court. Malone vs. State, 169 Ind. 72, 81 N. E. 1099; 
Stillwell vs. State, 155 Ind. 552, 58 N. E. 709; Robinson vs. 
State, 113 Ind. 510, 16 N. E. 184; Umphrey vs. State, 63 Ind. 
223; Starck vs. State, 63 Ind. 285, 30 Am. Rep. 214. See, also, 
People vs. Brown, 105 Cal. 66, 38 Pac. 518. 

The facts in this case, as in the case quoted from, are sufficient 
to rebut any inferred intent that might be included in the unlaw- 
ful taking. Indeed, in this case the finding, both by implication 
from the affirmative facts found and because of the absence of an 
express finding on said subject, is in effect a finding against ap- 
pellee on said essential element of his right of recovery. It fol- 
lows that the conclusion of law stated on the special finding of 
facts is contrary to law, and that the judgment should be reversed. 

Judgment reversed. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division. SECOND DEPARTMENT. 


KOLACKI 


VS. 
AMERICAN SUGAR REFINING CO.* 


TRIAL—CONDUCT OF COUNSEL—EXAMINATION OF JURORS— 
EXTENT. 

The action of counsel for plaintiff in asking the jurors if they were in- 
terested in an employers’ liability insurance company defending the case 
is reversible error. 

(For other cases, see Trial, Dec. Dig. § 108%.) 


Appeal from Trial Term, Kings County. 

Action by John Kolacki, administrator of Michael Kolacki, deceased, 
against the American Sugar Refining Company. Irom a judgment for 
plaintiff, and from an order denying a new trial, defendant appeals. Re- 
versed, and new trial granted. 


Argued before Jenks, P. J., and Thomas, Carr, Stapleton and Put- 
nam, JJ. 


B. L. Pettigrew, of New York City, for Appellant. 
Vine H. Smith, of New York City, for Respondent. 


PER CurIAM. 

Without regard to the other points raised by appellant, this 
judgment and order must be reversed, because of the improper 
statement by plaintiff’s counsel in asking if the jurors were inter- 
ested in the “Employers’ Liability Insurance Company,” which is 
“defending this case.” Simpson vs. Foundation Co., 201 N. Y. 
479, 95 N. E. 10, Ann. Cas. 1912B, 321; Akin vs, Lee, 206 N. Y. 
20, 99 N. FE. 85, Ann. Cas. 1914A, 947; Rodzborski vs. American 
Sugar Refining Co., 210 N. Y. 262, 104 N. E. 616. The fact of a 
defense by the insurance company was thus pointedly injected into 
the trial at its threshold. It had even less excuse than the in- 
stances where the disclosure of such an interest by a casualty 
company came out in the course of the examination of a witness. 

The judgment and order are therefore reversed, with costs of 
the appeal to the appellant, and a new trial granted. 


* Decision rendered, Nov. 20, 1914. 150 N. Y. Supp. 93. 





Rush vs. Boston Ins. Ce. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 
RUSH 
vs. 
BOSTON INS. CO.* 


1. INSURANCE—LOSS BY THEFT — ELEMENTS —FELONIOUS 
INTENT. 

Under a policy insuring an automobile against loss by theft, insured must 
show that the car was stolen and a taking with a felonious intent, that 
being an element of larceny under the common law, and cannot re- 
cover if he has been wrongfully deprived of it by one acting under an 
honest belief that he was entitled to its possession and who used a 
trick or device to obtain it. 

(For other cases, see Insurance, Cent. Dig. §§ 1120, 1135, 1143; Dec. Dig. 
§ 425.) 

2. INSURANCE—LOSS BY THEFT—PRESUMPTION AND BUR- 
DEN OF PROOF—FELONIOUS INTENT. 

Under such policy, proof of the taking by a trick or device would allow an 
inference of felonious intent, rebuttable by a showing that the taker 
acted under an honest belief that he was entitled to its possession and 
merely used a trick to obtain what he thought was his property. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


3. INSURANCE—LOSS BY THEFT—ACTION ON POLICY—EVI- 
DENCE. 

In an action on a policy insuring against the loss of an automobile by 
theft, where plaintiff claimed that he had bought the car and paid for 
it, evidence for defendant that shortly thereafter the company, which 
plaintiff financed, gave him a note for the same amount as the manu- 
facturer’s bill for the car and subsequently paid it, evidence as to 
payments by the company to the plaintiff, and evidence of conversa- 
tions with plaintiff as to the terms upon which he received the car 
were admissible on the question as to whether the company’s president, 
in obtaining possession of the car, was acting under a real claim 
of right. 

(For other cases, see Insurance, Cent. Dig. §§ 1689, 1690, 1694; Dec. Dig. 
§ 658.) 


Appeal from City Court of New York, Trial Term. 

Action by Edward IF. Rush against the Boston Insurance Company. 
Judgment for plaintiff. Motion for new trial denied, and defendant ap- 
peals. Reversed, and a new trial ordered. 


Argued November term, 1914, before Lehman, Delany and Whit- 
aker, JJ. 


Hunt, Hill & Betts, of New York City (Leavitt J. Hunt, of New York 
City, of counsel), for Appellant. 
S. C. Sugarman, of New York City, for Respondent. 


* Decision rendered, Dec. 17, 1914. 150 N. Y. Supp. 457. 
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LEHMAN, J. 


The plaintiff has recovered a judgment in an action brought 
upon a policy of insurance in the sum of $1,000 against the loss 
of an automobile by theft, robbery or pilferage. The evidence 
sufficiently shows that he owned the automobile; that he sailed 
for Europe on October 19, 1912; that at that time the automobile 
was in the garage of his country place in Connecticut; that on 
October 27th one Pope went to plaintiff’s country place and told 
plaintiff’s caretaker that he was a partner of plaintiff, and was 
taking the car down to have it painted, and would return it in ten 
days. The caretaker thereupon turned the car over to Pope, who 
gave a receipt for it in the name of the Knickerbocker Motor 
Sales Company, per C. M. Pope, President. Pope was at that 
time president of the Knickerbocker Motor Sales Company, and 
he took the car to the office of the sales company and kept it 
there for several weeks. It further appears that this car, with 
two others, had originally been bought and paid for by the plain- 
tiff, and delivered by him to the sales company, who sold two 
of the cars and used the third car, now the subject-matter of the 
action, as a demonstrating car. ‘This car was, however, for some 
months previous to October, always left in plaintiff’s garage, and 
used by him as a “family” car, except upon the occasions when it 
was used by the sales company for demonstrating purposes. 
These facts have either been necessarily resolved in plaintiff’s 
favor or are undisputed. 

[1, 2] There is, of course, no question that the plaintiff must, 
in order to recover on the policy, show that the car was stolen. 
The alleged theft took place in Connecticut, and the elements of 
what constitutes a larceny must be determined by the principles 
of the common law and, of course, include a felonious intent. 
The plaintiff has obviously no cause of action against the insurance 
company, even though he has been wrongfully deprived of his 
property, unless he has been so deprived of his property feloni- 
ously. The criminal intent, however, must usually be gathered 
from the surrounding circumstances, and proof of the taking by 
trick and device would, as charged by the trial judge, be sufficient 
to allow an inference of felonious intent. Nevertheless this in- 
ference would be completely rebutted if the defendant shows that 
Pope acted under an honest belief that he was entitled to the 
possession of the automobile, and merely used a trick to obtain 
what he thought was his property. Upon this point we have two 
somewhat significant pieces of evidence. He gave a receipt in 
the name of the Knickerbocker Motor Car Sales Company, and 
he kept the machine for some time in the place of business of that 
company. 

[3] Moreover, in spite of testimony of the plaintiff attempting 
to show that he had no direct connection with that company, it 
does conclusively appear that he largely financed that company. 
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Even though he did in fact own the car, if he was deprived of its 
possession by reason of an honest dispute with the company as 
to his title and right of possession, his damages are not covered 
either by the direct terms or even liberal intendment of the policy. 
The plaintiff’s testimony was that he bought this car, with two 
others, from the manufacturer, and paid for them. The defend- 
ant, however, attempted to show by plaintiff’s cross-examination 
that shortly thereafter the company gave him a note for the same 
amount as tke bill of the manufacturers for the car. This ques- 
tion was, however, excluded. Yet it might well have shown that 
the plaintiff’s version as to his title was untrue. The importance 
of this question becomes apparent, when later the defendant 
showed that the exact amount of this note of $4,162.50 was sub- 
sequently paid by various checks of the sales company; for the 
plaintiff now urges that some of these checks were intended to be 
applied on other notes of the company. The true facts, especially 
in the absence of the treasurer of the company, could best be 
shown by the cross-examination of the plaintiff and, in my opinion, 
the learned trial justice erred, not only in excluding this question, 
but also in excluding other questions as to payments by the com- 
pany to the plaintiff, unless the plaintiff admitted that these pay- 
ments were for the car. 


It is urged, however, that the question of whether or not the 
plaintiff had title by original purchase of the car is immaterial, 
because subsequently a memorandum was admitted, showing 
that plaintiff had taken the car in payment of a debt of $1,450. 
This memorandum is concededly incompetent and, while it was 
admitted without objection, J question whether it has any proba- 
tive value. For the purposes of this appeal I am, however, will- 
ing to concede that it conclusively shows title in the plaintiff. In 
that case, however, evidence of conversations with the plaintiff 
showing the exact nature of the terms upon which he received the 
car are evidently material upon the question of whether Pope 
was not acting under a real claim of right; yet such conversa- 
tions were generally excluded as immaterial. 


There are other alleged errors in the exclusion of evidence, 
pointed out by the appellant, which in my opinion need not be 
specifically considered. It seems to me that while the trial justice, 
both in his rulings and in his charge, recognized that felonious 
intent was a necessary element of plaintiff’s cause of action, and 
properly permitted the plaintiff to prove this element by surround- 
ing circumstances, he unduly limited the defendant’s proof in its 
attempt to show that there were other circumstances giving the 
Knickerbocker Motor Car Sales Company at least a color of title, 
and that Pope acted under honest belief in this claim of title and 
under advice of counsel. 


Judgment should therefore be reversed, and a new trial or- 
dered, with costs to appellant to abide the event. All concur. 
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Ex parte PITTSBURG LIFE & TRUST CO. (No. 137.)* 


(Supreme Court of Alabama.) 


INSURANCE--LICENSE TAXES—COMPUTATION—STATUTORY 
PROVISIONS. 

Under Code 1907, § 2089, as amended by Act Aug. 31, 1909 (Acts Sp. Sess. 
1909, p. 337), and Revenue Act March 31, 1911 (Gen. Acts 1911, p. 163) 
§ 4, requiring insurance companies to pay as a tax for doing business 
in the state certain percentages of the gross premiums, less return 
premiums, received by them in the state, the premiums upon which the 
tax to be paid by a foreign corporation was to be computed did not 
include premiums received at its home office outside the state on 
policies held by residents of the state, as the statutes are plain and 
unambiguous, and the courts must accept as the legislative intent that 
which the Legislature has plainly stated, and refrain from efforts at 
construction or interpretation for which there is no room. 

(For other cases. see Insurance, Cent. Dig. § 6; Dec. Dig. § 7.) 


Certiorari to Court of Appeals. 

Action by the Pittsburg Life & Trust Company against Cyrus B. 
Brown, State Insurance Commissioner. A judgment for plaintiff was 
reversed by the Court of Appeals (10 Ala. App. 614, 65 South. 699), and 
plaintiff applies for a writ of certiorari. Writ issued, judgment reversed, 
and cause remanded to the Court of Appeals. 


A. G. & E. D. Smith, of Birmingham, and Frank Ewing, of Pitts- 
burgh, Pa., jor Appellant. 

R. C. Brickell, Atty. Gen., and T. H. Seay, Asst. Atty. Gen., for 
Appellee. 


~* Decision rendered, July 25, 1914. Rehearing denied, Nov. 7, 1914. 
66 South. Rep. 489. ° 








o+e—-———— 


ATLANTIC HORSE INS. CO. vs. NERO. (No. 16631.)* 


(Supreme Court of Mississippi.) 


1. INSURANCE—ANIMAL INSURANCE— PROOF OF LOSS — 
WAIVER. 

Insurer disclaiming liability under an animal insurance policy renders it 
unnecessary for insured to furnish proof of loss by death of an 
animal. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


2. INSURANCE—ANIMAL INSURANCE—PROOF OF DEATH— 
WAIVER. 


Where insurer, issuing a policy insuring the lives of animals, was, as 
required by the policy, notified by telegram of death of an animal, it 
must furnish a blank or form on which to make further proof i in 


* Decision rendered, Dec. 21, 1914. 66 South. Rep. 780. 
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conformity with the policy stipulating that proofs shall be made on 
and in compliance with forms issued by insurer. 


(For other cases, see Insurance, Cent. Dig. § 1320; Dec. Dig. § 533.) 


4. INSURANCE—ANIMAL INSURANCE—PAYMENT OF LOSS— 
STIPULATIONS—APPLICABILITY. 

A provision in a policy insuring the lives of animals, that on and dating 
from the receipt of satisfactory proof of the death of an animal 
insurer will pay to insured a specified sum within ninety days, applies 
only where insurer agrees to pay, or is undecided as to paying, and 
does not apply when it peremptorily refuses to pay, in which case 
insured may at once sue on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1542, 1543; Dec. Dig. § 621.) 


Appeal from Circuit Court, Leflore County; Monroe McClurg, Judge. 
Action by Willis Nero against the Atlantic Horse Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Afhrmed. 


Hill & McBee, of Greenwood, for Appellant. 
Pollard & Hamner, of Greenwood, for Appellee. 


o-e--——— 


ZETNA LIFE INS. CO. vs. KANSAS CITY ELECTRIC 
LIGHT CO. rr au. (No. 11182.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—INDEMNITY INSURANCE—CANCELLATION. 

Under an indemnity insurance policy which contained a clause providing 
for the charging of the short term rate if the policy were canceled 
at the request of the assured and he was not retiring from business, 
and a special agreement that the policy might be canceled at the end 
of the first year if the assured concluded not to carry liability insur- 
ance, and a lower rate charged, where the policy was canceled at the 
request of the assured at the end of twenty-seven and one-half months, 
and it was not shown that the assured retired from business or con- 
cluded not to carry liability insurance, the rate is governed by the 
policy clause, and not by the special agreement. 

(For other cases, see Insurance, Cent. Dig. § 394; Dec. Dig. § 183.) 


2. INSURANCE — CONSTRUCTION OF POLICY — DIFFERENT 
PROVISIONS. 

Different provisions of an indemnity insurance policy must be construed 
so as to be in harmony with each other and to give effect to each, if 
possible, although such construction is favorable to the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


Appeal from Circuit Court, Jackson County; Joseph A. Guthrie, Judge. 
Action by the A£tna Life Insurance Company against the Kansas City 
Electric Light Company and others. Judgment for plaintiff, and defend- 
ants appeal. Affirmed. 


171 S. W. Rep. 580. 


* Decision rendered 
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John H. Lucas, of Kansas City, for Appellants. 
C. S. Palmer and C. A. Lawler, both of Kansas City, for Respondent. 


REYNOLDS vs. GERDELMAN. (No. 13757.)* 
(St. Louis Court of Appeals. Missouri.) 


3. INSURANCE—INSURANCE CORPORATION—ORGANIZATION 
—CERTIFICATE—LICENSE TO DO BUSINESS—CHECKS— 
ISSUANCE. 


Rev. St. 1909, § 6900, provides that when a certificate of incorporation 
shall have been issued to the corporators of an insurance company, 
they shall be a body corporate and may organize and open books for 
subscriptions, and keep them open until the whole amount specified in 
the charter is subscribed, but it shall not be lawful for such company 
to issue policies or transact any business of any other kind or nature 
until they have fully complied with the requirements of the article so 
as tb entitle the company to a license to do business as an insurance 
company. Held, that, since an insurance company, on receiving its 
certificate of incorporation, becomes a corporate entity to contract 
for the sale of its capital stock, a check issued by the secretary of 
such company in its name and against its funds before being licensed 
to insure property could not be held to have been illegally issued, in 
the absence of other proof as against one to whom it was transferred 
for value and in good faith, so as to entitle the company’s receiver to 
recover the proceeds thereof. 


(For other cases, see Insurance; Cent. Dig. §§ 41-45; Dec. Dig. § 36.) 


4. INSURANCE—RECEIVER—RIGHT OF ACTION. 


Where defendant received the check of an insurance company, issued by 
its secretary in good faith in the ordinary course of business for a 
proper consideration, the company’s receiver could not recover the 
proceeds of the check in an action for money received, in the absence 
of some proof to show that ex xquo et bono defendant was not en- 
titled to retain the same. 


(For other cases, see Insurance, Cent. Dig. §§ 8, 58-61; Dec. Dig. § 50.) 


Appeal from St. Louis Circuit Court; Hon. Eugene McQuillin, Judge. 

Action by Matt G. Reynolds as receiver of the Continental Assur- 
ance Company of America against Ben Gerdelman. Judgment for plain- 
tiff, and defendant appeals. Reversed without remand. 


Julian Laughlin, of St. Louis, for Appellant. 
John S. Leahy and Chase Morsey, both of St. Louis, for Respondent. 


* Decision rendered, Nov. 3, 1914. Rehearing denied, Dec. 8, 1914. 170 
S. W. Rep. 1153. 
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In RE EMPIRE STATE SURETY CO. (No. 6508.)* 
(Supreme Court of New York, Appellate Division, First Department.) 


1. INSURANCB— INSOLVENCY OF CORPORATION — “LIABILI- 
TIES.” 


“Liabilities,” as used in Insurance Law (Consol. Laws. c. 28) § 63, as 
amended by Laws 1912, c. 217, providing that the rights and liabilities 
of the insolvent corporation, its creditors, policyholders, etc., shall, 
unless otherwise directed by the court, be fixed as of the date of the 
entry of the order directing the liquidation, cannot be held to mean 
debts, since the court could have no power to fix different dates of 
payment of debts, as that would be discrimination. 


(For other cases, see Insurance, Cent. Dig. § 50; Dec. Dig. § 42.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Liability. ) 


2. INSURANCE — INSOLVENCY OF CORPORATION — EM- 
PLOYERS’ LIABILITY INSURANCE—RIGHTS OF POLICY- 
HOLDERS—“CONTINGENT CLAIM.” 


Under Insurance Law, § 63, providing that the rights and liabilities of 
policyholders shall, unless otherwise directed by the court, be fixed 
as of the date of the entry of the order directing the liquidation, the 
court, on an order of liquidation of a surety company insuring against 
accident to employees, may direct that claimants, who at the time of 
liquidation have been sued for injuries, have further time to perfect 
their claims as debts of the surety company, since such claims are not 
contingent, but only unliquidated. 


(For other cases, see Insurance, Cent. Dig. §§ 62, 63; Dec. Dig. § 51.) 


(For other definitions, see Words and Phrases, Iirst and Setond Series, 
Contingent Claim.) 


3. INSURANCE — EMPLOYERS’ LIABILITY INSURANCE — SOL- 
VENCY OF CORPORATION—RIGHTS OF POLICY HOLDERS— 
PENDING SUITS. 


Where an employers’ liability insurance company’s policy provided that 
insured should not incur any costs, settle any case, etc., and that the 
company would defend all suits or settle them as they pleased, and 
that no action should lie against the company except for money 
actually paid by insured on a judgment against him, etc., the Superin- 
tendent of Insurance, after an order of liquidation against the surety 
company, which order, under Insurance Law, § 63, fixed the rights 
and liabilities of the corporation and its policyholders as of that date, 
could not reject claims of insured for the amounts paid in settlement 
of judgments already entered at the time of order, but not paid until 
afterwards, since on liquidation the surety repudiated its contract to 
defend the suits, etc., and hence could not set up the contract provisions 
to defeat the claims, on the ground that they were contingent. 


(For other cases, see Insurance, Cent. Dig. §§ 62, 63; Dec. Dig. § 51.) 


Appeal from Special Term, New York County. 

Application by the People of the State of New York, by William T. 
Emmet, Superintendent of Insurance, for an order to take possession of 
the property and liquidate the business of the nagere State Surety Com- 


* Decision rendered, Dec. 11, 1914. 150 N. y; Sinn 567. 
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pany. From an order denying motion of superintendent for confirmation 
of report, he appeals. Affirmed. 
See, also, 150 N. Y. Supp. 260. 


Argued before Ingraham, P. J., and Laughlin, Scott, Dowling and 
Hotchkiss, JJ. 


M. J. Wright, of New York City, for Appellant. 
_ Edward Sandford, of New York City, for Utah Consolidated Min- 
ing Co. 

W. H. Dodd, of New York City, for Respondent Buffalo House- 
wrecking & Salvage Co. 
61 Frank V. Johnson, of New York City, for Respondent Putnam Coal 

ce Co. 

John B,. Coleman, of New York City, for Respondent La Salle County 
Carbon Coal Co. 

Thomas B. Hardin, of New York City, for Respondent Chehalis River 
Lumber & Shingle Co. 

A. W. Clement, of New York City, for Respondent Wheeler. 


Benjamin Reass, of Brooklyn, for Respondent Thatcher. 


PASKUSZ er au. vs. PHILADELPHIA CASUALTY CO.* 
(Court of Appeals of New York.) 


1. INSURANCE—CREDIT INSURANCE—CONSTRUCTION—RISK 
—“‘CAPITAL AND CREDIT RATING OTHER THAN AS SPECI- 
FIED IN THE ABOVE SCHEDULE.” 

A policy of credit insurance provided that the class of customers to be 
covered and the limit to be given to each of them were described in 
an annexed schedule, that it showd cover both new and old customers 
having one of the capital and credit ratings specified in the schedule 
containing a column of ratings as, “G—3,” in which the letter indicated 
the capital and the figure the credit rating, and further provided that 
old customers possessing a capital and credit rating other than as 
specified in the above schedule, or who were rated entirely blank as 
to both capital and credit, or whose names were not printed in a 
designated mercantile agency book, should be covered by the policy. 
The insured made sales to an old customer whose r rating was desig- 

nated by “—4,”; the capital column being blank. Held, in view of the 
other language of the policy, that the rating “—4,” was “a capital and 
credit rating other than as specified in the above schedule,” and hence 
a risk covered by the policy. 
(For other cases, see Insurance, Dec. Dig. § 432.) 


2. INSURANCE—AMBIGUITY—CONSTRUCTION IN FAVOR OF 
INSURED. 

Insurance contracts should be clear and explicit in their terms, and not 
couched in language as to the construction of which lawyers and 
courts might honestly differ, but be so plain and unambiguous that 

men of average intelligence may understand their meaning, and in the 


* Decision rendered, Nov. 10, 1914. 106 N. E. Rep. 749. 
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construction of such contracts ambiguous phrases must be given the 
meaning most favorable to the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


Chase, J., dissenting. 


Appeal from Supreme Court, Appellate Division, First Department. 
Action by Jacob Paskusz and others, copartners composing the firm 
of J. Paskusz & Son, against the Philadelphia Casualty Company. From 
a judgment of the Appellate Division (146 App. Div. 763, 131 N. Y. Supp. 
421) reversing a judgment of the Trial Term in favor of plaintiffs and 
dismissing the complaint, plaintiffs appeal. Reversed, and judgment of 
Trial Term affirmed. , 
See, also, 147 App. Div. 895, 132 N. Y. Supp. 1140. 


Jacob Scholer, of New York City, for Appellants. 
Frank H. Platt, of New York City, for Respondent. 


In RE EMMET—In rE EMPIRE STATE SURETY CO.* 


(Supreme Court of New York, Special Term, New York County.) 


1. INSURANCE —INSOLVENCY—CLAIMS PROVABLE — REDUC- 
TION TO JUDGMENT—LIABILITY OF SURETY. 

On the liquidation of the business of an insolvent surety company pur- 
suant to the Insurance Law (Consol. Laws, c. 28) § 63, such claims, 
and only such claims, of subcontractors, materialmen, and laborers 
arising under bonds executed for their benefit by the surety company 
pursuant to Act. Cong. Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. 
St. 1913, § 6923), are valid and provable, as were reduced to judg- 
ment prior to the entry of the order of insolvency. 


(For other cases, see Insurance, Cent. Dig. §§ 62, 63; Dec. Dig. § 51.) 


In the matter of the application of the People, by William T. Emmet, 
Superintendent of Insurance, for an order to take possession of the prop- 
erty and liquidate the business of the Empire State Surety Company. Mo- 
tions by complainants whose claims have not been reduced to judgment 
for permission to prosecute them to judgment. Motions granted. 


* Decision rendered, September, 1914. 150 N. Y. Supp. 260. 
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UNITED STATES FIDELITY & GUARANTY CO. vs. 
BOLEY BANK AND TRUST CO. (No. 3828.)* 
(Supreme Court of Oklahoma.) 


1, INSURANCE—RENEWAL—ESTOPPEL. 


Where a surety company has continued in force, from year to year, its 
bond indemnifying a bank against pecuniary loss by reason of the 
dishonesty of its cashier, upon representation by the bank that the 
books and accounts of such cashier were examined from time to time 
in the regular course of business and found correct, such surety com- 
pany is estopped to deny liability by reason of the fact that such ex- 
aminations were made at periods more extended than those provided 
for in the original application for the bond. 


(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-997; Dec. 
Dig. § 377.) 


2. INSURANCE— FIDELITY INSURANCE—EXAMINATION OF 
ACCOUNTS. 


Where the contract of a surety company indemnifying a bank against 
loss by reason of the larceny or embezzlement of its employee pro- 
vides that the books and accounts of such employee shall be examined 
by the officers of said bank, it is charged with a knowledge of the 
race, intelligence, and business capacity of such officers, and is not 
entitled to have such books and accounts examined and reported upon 
by expert accountants. 


(For other cases, see Insurance, Cent. Dig. §§ 875, 87514; Dec. Dig. § 332.) 


Error to District Court, Okfuskee County; John Caruthers, Judge. 

Action by the Boley Bank & Trust Company against the United States 
Fidelity & Guaranty Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


J. B. Furry, of Muskogee, for Plaintiff i in Error. 
John H. Burford, of Guthrie, J. B. Patterson, of Okemah, and Frank 
B. Burford, of Guthrie, for Defendant i in Error. 


* Decision rendered, Nov. 24, 1914. 144 Pac. Rep. 615. Syllabus by the 
Court. 
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LIFE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


ROBINSON et At. 


Us. 


POSTAL LIFE INS. CO. (No. 58.)* 


INSURANCE—NEW INSURANCE—OI'FER—CONSTRUCTION. 

An insurance company having passed into the hands of receivers, they 
secured an offer from defendant to issue new policies to such holders 
of insurance in the insolvent company on a specified date as might 
accept the terms of the proposal, which contained an article providing 
that the receivers did not affect the rights or interests of any policy- 
holder in the old company, or assignee thereof, or beneficiary named 
therein; the word “policyholder” being used to mean the person whose 
life is insured under any policy, and being subject in case of impair- 
ment of health to a new examination and an impairment lien. Held, 
that such clause should be construed to mean that nothing in the 
agreement between the receivers and defendant should affect the 
rights of anyone under the insolvent company’s policies, be he the 
insured, his assignee or beneficiary, and as the right to new insurance 
arose, not out of the policies in the insolvent company, but out of the 
agreement between defendant and the receivers, it was limited to the 
policyholder himself, and hence could not be accepted for an insane 
policyholder by his guardian, under the order of the court having juris- 
diction of the guardianship. 


(For other cases, see Insurance, Cent. Dig. § 1810; Dec. Dig. § 678.) 


Appeal from the District Court of the United States for the Southern 
District of New York. 


Before Lacombe, Ward and Rogers, C. JJ. 


W. S. Maddox, of New York City, for Appellant. 
J. T. McGovern, of New York City, for Appellees. 


Warp, C. J. 

The complainants, citizens of the state of Missouri, are ex- 
ecutors of Edward I. Robinson, deceased, who took out on Feb- 
ruary I, 1902, a policy of insurance on his life known as a “legal 
reserve” policy of the Mutual Reserve Life Insurance Company, 
a corporation of the state of New York, for $10,000, payable to 
his executors or administrators. February 15, 1908, the company 
went into the hands of receivers appointed by the Circuit Court 
for the Southern District of New York. After that event in- 
dividuals insured in the company could not, on account of their 
greater age, get new insurance, except at higher rates of premium. 


* Decision rendered, Nov. 10, 1914. 218 led. Rep. 347. 
Vol. XLV.—17 
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‘Therefore, to protect their interests, the receivers sought to find 
a company which would be willing, in consideration of getting a 
large body of policyholders, together with the books and good will 
of the Mutual Reserve Company, to give them its policies in the 
New York standard form of the same date, amount, and rate of 
premium as their own. Subsequently they did make such a con- 
tract with the Postal Life Insurance Company. It recites :— 

“This agreement, entered into this first day of June, 1908, in 
the city of New York, between the Postal Life Insurance Com- 
pany, a corporation organized and operating under the laws of 
the state of New York and with its home office at Nos. 525-527 
Fifth avenue, New York City, borough of Manhattan, and 
William Hepburn Russell and Charles E. Rushmore, as receivers, 
appointed by the Circuit Court of the United States for the 
Southern District of the state of New York, of the funds, 
property, and assets of the Mutual Reserve Life Insurance Com- 
pany, witnesseth :— 

“The Postal Life Insurance Company hereby proposes to in- 
sure such of the policyholders of the Mutual Reserve Life In- 
surance Company who were residents in the United States of 
America at the time such policies were issued and whose policies 
were issued after the seventeenth day of April, 1902, upon what 
is known as the ‘legal reserve’ plan, and were in force on the 
fifteenth day of February, 1908, when said receivers were ap- 
pointed, as may accept the terms of this proposal in accordance 
with the conditions thereof, which are as follows :— 

“First. This agreement constitutes on the part of the Postal 
Life Insurance Company an offer to each policyholder to insure 
him on the terms herein set forth.” 


The sixteenth article was as follows :— 


“Sixteenth. It is understood that the receivers do not by im- 
plication or otherwise affect the rights or interests of any holder 
of any policy issued by the Mutual Reserve Life Insurance Com- 
pany, or assignee thereof, or beneficiary named therein. The 
words ‘policy holder,’ wherever used in this agreement, mean 
the person whose life is insured under any policy.” 

In pursuance of this agreement the Postal Company sent out 
notices with appropriate forms of application to all persons in- 
sured under legal reserve policies of the Mutual Reserve Com- 
pany, explaining that upon application, accompanied by the sur- 
render of their policies and assignment of their interest in the 
assets of the Mutual Reserve Company to be applied on the re- 
serve of their policies, and in case of impairment of health with 
consent to a new examination and an impairment lien, its policies 
would be issued to them of the same date, amount, and rate of 
premium. When these papers were received by Edward I. 
Robinson, he was in a sanitarium, and was subsequently, July 17, 
1908, declared to be of unsound mind by a competent court of the 
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state of Missouri, which appointed his son, William B. Robinson, 
to be guardian of his person and estate. Upon the same day the 
court authorized the guardian to accept the offer of the Postal 
Company on behalf of his ward and to that end to execute all 
necessary papers on his behalf. Thereupon the guardian, in his 
own name as guardian of Edward I. Robinson, did make and 
execute the application for a policy in the Postal Company on the 
life of his ward, subject to an impairment lien on account of 
changed condition of health, which he forwarded, together with 
the Mutual Reserve policy and an assignment of all his ward’s 
rights against that company’s assets and its receivers, to the Postal 
Company. That company refused to recognize the application and 
accompanying documents on the ground that they were not exe- 
cuted by Edward I. Robinson; he being the person whose life 
was insured under the Mutual Reserve policy and the only person 
entitled to accept the Postal Company’s offer. 


April 10, 1909, Edward I. Robinson died, and letters testa- 
mentary were duly issued to the complainants as executors of his 
last will and testament by a competent court of Missouri, and sub- 
sequently ancillary letters by the Surrogate’s Court of New York 
County. It is stipulated that the amount due the complainants, 
if any, is $3,669.93 with interest from June 10, 1909. The 
district judge was of opinion that, though the guardian did not 
come literally within the offer of the Postal Company, still it 
should be construed to include him for the following six 
reasons :— 

“First. It must be remembered that there was nothing here re- 
quired of the assured that a guardian could not do for him. 
Second. The insurance risk of a lunatic, though no doubt a bad 
one, was certainly no worse than many others which the de- 
fendant must necessarily have intended to cover by virtue of its 
impairment lien. Third. The proposal being to take all the policy- 
holders of the defined classes as they stood, including impaired 
lives of any sort, any actuary would at once have seen that a per- 
centage of lunatics must be included within the general terms 
used. If so, some exclusion of them seems reasonable, if so in- 
tended. Fourth. Where in the contract a limitation was intended, 
it was expressed; for example, those under sixty years of 
the ‘contract reserve’ policyholders. Fifth. While the sixteenth 
clause is intended to prevent insurance by assignees and those 
who insure the lives of others, it can hardly, without violence to 
its obvious purpose, be held to exclude, without any sufficient 
reason, from the included classes any one whose life in fact had 
been insured. Sixth. The offer is subject to the canon contra 
proferentem.” 

We think the court erred in respect to the most material of the 
above reasons, to wit, in saying that the Postal Company took 
over all the Mutual Reserve legal reserve policyholders with cer- 
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tain immaterial exceptions. On the contrary, the offer was to 
such of “the policyholders * * * as may accept the terms of 
this proposal in accordance with the conditions thereof.” One 
of the conditions was :— 

“The words ‘policy holder,’ wherever used in this agreement, 
mean the person whose life is insured under any policy.” 

That person in this case was Edward I. Robinson, who did not, 
and, being of unsound mind, could not, accept the proposal. Con- 
ceding that what the learned judge suggests would be reasonable, 
we cannot, therefore, alter the offer as actually made. We must 
take it as we find it, and enforce its terms, because they read 
without ambiguity. 

No doubt the guardian, by virtue of the appointment of the 
Missouri court, had a right to collect and dispose of his ward’s 
policy in the Mutual Reserve Company and to protect all his 
rights under it. Wheeler vs. Insurance Co., 82.N. Y. 543, 37 Am. 
Rep. 594. But the election in question does not arise out of that 
policy, but out of the agreement with the receivers, whose terms 
the Missouri court could not alter. The purpose and meaning of 
the first sentence of clause 16 was, we think, that nothing in the 
agreement between the receivers and the Postal Company was 
intended to affect in any respect the rights of any one under the 
Mutual Reserve Company’s policies, be he the insured, or his 
assignee, or beneficiary. 

Decree reversed. 


UNITED STATES DISTRICT COURT. 


D. CoNNECTICUT. 


CONNECTICUT GENERAL LIFE INS. CO. 
vs, 
EATON, INTERNAL REVENUE CoLLector. (No. 1709.)* 


1, INTERNAL REVENUE—EXCISE TAX ON CORPORATIONS— 
MUTUAL INSURANCE COMPANIES—PREMIUM “DIVI- 
DEND.” 


Corporation Tax Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (Comp. St. 1913, 
§§ 6300, 6301), imposes an annual excise tax on insurance companies 
equal to 1 per cent of their net income above $5,000, such net income 
to be ascertained by deducting from the gross income, inter alia, 
“the sums other than dividends paid within the year on policy and 
annuity contracts.” Held, that in case of a life insurance company 
which, although a stock company, conducts a mutual department, but 


* Decision rendered, Oct. 27, 1914. 218 Fed. Rep. 188. 
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collects premiums from the participating policyholders on the level 
premium plan, and at the end of the year, when the cost of carrying 
the policy has been ascertained, credits the policyholder with the excess 
paid, which he may have applied i in reduction of the next premium, to 
purchase additional insurance, to shorten the premium paying period 
of his policy, or to accelerate its maturity in case of an endowment 
policy, the surplus so applied is not a “dividend,” within the meaning 
of the act, but represents nothing more that the excess of loading of 
the premium, which is returnable in some form to the policyholder. 
(For other cases, see Internal Revenue, Cent. Dig. §§ 13-28; Dec. Dig. § 9.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Dividend.) 


2. INTERNAL REVENUE—EXCISE TAX ON CORPORATIONS— 
INSURANCE COMPANIES—“INCOME RECEIVED.” 


Items of “non-ledger assets,” shown in the annual report of a life insur- 
ance company, made pursuant to a state statute, as “uncollected and 
deferred premiums” and “interest due and accrued,” but no part of 
which had been received, were not a part of the company’s “income 
received * * * during such year,” within the meaning of, and 
taxable under, Corporation Tax Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 
112 (Comp. St. 1913, § 6300.) 


(For other cases, see Internal Revenue, Cent. Dig. §§ 13-28; Dec. Dig. § 9.) 


3. WORDS AND PHRASES—“INCOME.” 
“Income” may be defined as the gain derived from capital, from labor, 
or from both combined. 


(For other definitions, see Words and Phrases, First and Second Series, 
Income.) 


At Law. Action by the Connecticut General Life Insurance Com- 
pany against Robert O. Eaton, as Collector of Internal Revenue for the 
District of Connecticut. Trial to court. Judgment for plaintiff. 


Lucius F. Robinson, of Hartford, Conn., for Plaintiff. 
Francis M. Parker and Frederick A. Scott, U. S. Dist. Atty., both of 
Hartford, Conn., for Defendant. 


Tuomas, D. J. 


In this action the plaintiff seeks to recover from the defendant 
certain taxes which it claims were illegally assessed against it 
under and by virtue of the provisions of the act of Congress 
approved August 5, 1909 (36 Stat. 112, c. 6, § 38 [Comp. St. 
1913, §§ 6300, 6301]), entitled “An act to provide revenue, 
equalize duties and encourage the industries of the United States 
and for other purposes.” ‘The case was heard by the court with- 
out the intervention of a jury, in accordance with a stipulation 
entered into by the attorneys of record, wherein it was agreed that 
a jury be waived and the case determined by the court in accord- 
ance with sections 649 and 700 of the United States Revised 
Statutes. A finding of facts, in the nature of a special verdict, 
has been made by the court and filed with the clerk. 


For a thorough understanding of this case it is essential to set 
forth, at the very beginning, a somewhat lengthy statement of the 
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plan of operation adopted by the plaintiff in the conduct of its 
business, as well as a statement of the claims of the parties and 
the facts disclosed by the evidence. 

The Connecticut General Life Insurance Company was char- 
tered by the General Assembly of Connecticut, by an act ap- 
proved June 22, 1865 (5 Private Laws of Connecticut, page 693), 
and is a stock company doing a life insurance business on both 
participating (mutual) and nonparticipating plans. The charter 
provision of the company relating to these plans is contained in 
the fourth section thereof and reads :— 

“Policies may be issued, stipulated to be with or without par- 
ticipation in profits, and all dividends which shall be allotted to 
such participating policies which are not claimed and called for 
within two years after the same shall have been declared shall be 
forfeited to said company.” 

Plaintiff commenced business in October of the year it received 
its charter, and has since continued, with its main office at Hart- 
ford. For a number of years plaintiff has kept the accounts of 
the mutual and nonparticipating departments of its business en- 
tirely separate, so that the mutual policies do not now, nor have 
they for many years past, been contributing directly to any pay- 
ments made to the stockholders of the company. The company 
has been operating on the so called “level premium plan,” which 
is the plan adopted by practically all of the large life insurance 
companies, “mutual” as well as “stock.” 

The level premium plan contemplates a uniform maximum 
annual contribution by the policyholder during the life of the 
policy, the amount of payment during the earlier years being in 
excess of the current cost of his insurance, and the excess being 
applied to the creation of a reservé fund, which serves to main- 
tain the insurance in the later years, when the stipulated level 
premium would otherwise be insufficient to meet the current cost 
of such insurance. 

In the case of nonparticipating policyholders, the premium is 
definitely fixed by the contract, while in the case of a partici- 
pating policyholder a maximum premium is stipulated, with a 
contract provision for its annual reduction as determined by the 
company. The stipulated maximum premium in a mutual or par- 
ticipating policy is invariably greater than the fixed premium in 
a nonparticipating policy issued at the same age and upon the same 
terms, other than as concerns the insured’s right of participation. 

The plaintiff now conducts its participating or mutual depart- 
ment so as to secure to the participating policyholders their in- 
surance at cost, and this result is accomplished by an annual 
reduction in the stipulated premium, the amount of such reduction 
being determined from year to year by the company. 

The calculation of premium rates by a life insurance company 
involves, first, the adoption of a table of mortality showing the 
probable death rate for each age of life; second, the adoption of 
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an assumed rate of interest, such as the company may reasonably 
expect to realize upon its invested assets during the lifetime of 
the policy. These two factors determine what is technically 
known as the “‘net” or “mathematical” premium, and are the sums 
considered sufficient and necessary to pay all outstanding policies 
as they become claims, provided deaths occur exactly in accord- 
ance with the table of mortality adopted, and the rate of interest 
earned on the investment of the reserve fund proves to be exactly 
equal to the rate assumed. To the “net premium” there is then 
added a sum, technically known as “loading,” for the purpose of 
meeting unforeseen contingencies, as also the necessary expenses 
of conducting the company’s business. 

Premium rates so computed have, in the experience of mutual 
life insurance companies, been generally found to be in excess 
of their requirements; but as such excess constitutes the margin 
of safety, and must be liberal, the stipulated rate must therefore 
be sufficiently large to insure, beyond peradventure, the com- 
pany’s ability to pay its claims as they accrue. Some of the 
policy contracts are likely to run for periods as long as seventy- 
five years, but the stipulated premium cannot be increased after 
once the policy is issued. 

In the experience of the plaintiff, as with most other life com- 
panies, the actual death rate has been considerably lower than the 
expectancy shown in the table of mortality which was assumed 
in the computing of its stipulated premiums, and the interest rate 
which it has realized upon its investments has proved considerably 
higher than the assumed rate. The “loading” is also somewhat 
greater than that ordinarily required to cover the expense of con- 
ducting the business and to meet contingencies, and with the 
margin of safety involved each year has resulted in an excess 
of income over disbursements and the amount required to be set 
aside for increase of the so called reserve. 

It has, therefore, been the practice of the plaintiff at the end 
of the year to take into consideration the results obtained by its 
participating or mutual department during that year, and with 
the information at hand to determine the amount of the premiums 
necessary to be collected from participating policyholders during 
the succeeding year. In making this estimate the ascertained 
cost of the insurance for a given year has been taken broadly as 
the basis upon which to estimate the probable cost for the succeed- 
ing year, and upon this estimate the amount of the reduction to 
be made, or to be credited to policyholders on their stipulated 
premiums, when paying the succeeding year’s renewals, is deter- 
mined. For the purpose of technical solvency, however, a small 
surplus is always maintained. 

The premium reductions allowed by the plaintiff to the several 
policyholders are apportioned as near as can be upon an equitable 
basis with respect to their ages and plans of insurance. The 
policyholder, however, is permitted to pay the full stipulated pre- 





262 Insurance Law Journal Vol. 45... [Mar., 1915. 


mium, instead of the difference between the stipulated premium 
and the amount of the reduction, and in such case the overpay- 
ment beyond the amount actually required to continue the policy 
in force is applied, at the election of the policyholder, either to 
the purchase of additional insurance or pure endowment, or to 
shorten the endowment or premium paying period of the policy. 
A comparatively small number of the policyholders avail them- 
selves of this privilege, as also of a further option to allow 
the amount of excess payment to draw interest. 

In the case of paid-up policies, the policyholder may annually 
receive in cash such amount as the company determines to be 
properly apportionable to him out of the savings of the current 
year; his share thereof representing principally the excess in 
interest earnings upon the invested policy reserve over the in- 
terest earnings which were assumed in fixing the stipulated pre- 
mium. ‘The plaintiff also pays in cash, in connection with the 
settlement of a small class of policies issued years ago upon a 
semitontine plan, dividends which represent accumulated savings 
upon this class of policies. 

The right of the participating policyholder to reductions in 
annual premiums is evidenced in the outstanding policies of the 
company. ‘The policies issued prior to July, 1903, contained merely 
the clause “with participation in the surplus,” in distinction from 
the policies issued by the company containing the clause “without 
participation in the surplus.” ‘The applicant for insurance indi- 
cated his preference for a participating policy by answering a 
question contained in the application: “Kind of insurance applied 
for, policy, on the mutual plan?” From July, 1903, to 
January, 1907, the participating policies issued contained the 
following provision :—- 


(9) Dividends are declared annually after the second year 
and may at the option of the insured be applied in any one of the 
following plans: First. In reduction of premium. Second. To 
purchase additional full-paid insurance. Third. To accelerate 
the time of maturity of the policy. Fourth. To purchase pure 
endowment payable in ten, fifteen or twenty years.” 

The application during this period contained the words “stock” 
and “mutual,” one of which was crossed out to indicate the ap- 
plicant’s election that the policy to be issued should be partici- 
pating or nonparticipating. 

From January, 1907, to June, 1910, the participating policies 
issued contained the following :— 

“Dividends. Reduction of premiums as determined by the com- 
pany will be made annually beginning at the second year, or the 
insured may pay the full premium and instruct the company to 
apply the amount of reduction apportioned to him in any one of 
the following plans: 1. To purchase additional full-paid insur- 
ance. 2. To purchase pure endowment payable in ten, fifteen or 
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twenty years. 3. As a deposit with the company at 3% per cent 
compound interest, computed annually. 4. To accelerate the time 
of maturity of the policy. This policy, after full payment of all 
premiums as therein provided, will participate in an annual di- 
vision of surplus earnings as apportioned by the company, such 
dividends to be applicable under any one of the above four options, 
otherwise payable in cash. The insured may by written notifi- 
cation to the company change the method of dividend applica- 
tion to take effect on any anniversary of the policy, and on any 
such anniversary may surrender for cash any accumulations 
under options 1, 2 or 3.” 


The application contained the following :— 
Participating or 
Nonparticipating.” 
Also the question :— 
“Tf dividends are not desired in reduction of premiums, how 
shall they be applied ?” 


From June, 1910, the policies issued contain the following pro- 
vision :— 

“Dividends. Reduction of premiums as determined by the com- 
pany will be made annually beginning at the second year, or the 
insured may pay the full premium and instruct the company to 
apply the amount of reduction apportioned to him in any one of 
the following plans: 1. To purchase additional full-paid partici- 
pating insurance which may be surrendered at any time for a cash 
value of the full reserve. 2. To purchase participating pure en- 
dowment which may be surrendered at any time for a cash value 
of the full reserve. 3. As a deposit with the company at not less 
than 3% per cent compound interest, computed annually. Such 
deposit may be withdrawn at any time. 4. To convert the policy 
into an endowment payable at a gradually decreasing age. 5. To 
shorten the premium paying period. This policy, after full 
payment of all premiums as therein provided, will participate in 
an annual division of surplus earnings as apportioned by the 
company, such dividends to be applicable under any one of the 
first four options named above, otherwise payable in cash. The 
insured may by written notification to the company change the 
method of dividend application to take effect on any anniversary 
of the policy.” 

No change in the application was made at this time in respect 
of the participating feature. 


These cover all of the provisions existing in the participating 
policy contracts of the plaintiff outstanding in the years 1909 
and 1910. 


According to the plaintiff’s practice a notice is given to policy- 


holders previous to the date premium is due. The material por- 
tion of the notice is as follows :— 
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Please send or bring this notice with the cash payment. 


Connecticut General Iife Insurance Company, 
Hartford, Conn. 
Mr. 

Dear Sir: annual premium on Policy No. ...... in 
this company will be due on the day of , 191.., and 
payable as per statement below. 

Make remittance payable to 


Premium, $ 


| 
Less Dividend $...... ipvimbusdan eauicn ee eel Kea Agent, 


Upon payment of the premium required a premium receipt is 
given, in form as follows :— 


Renewal Receipt, Form 3. 


Premium | Connecticut General Life Insurance 
Dividend Applied $ | Company, 

—_—_——! Hartford, Conn. 
Amount Due $ | Polley No. ...«.. 


Received, as per margin, $ /100, continuing in force the 
above numbered policy on the life of f months, 
from the day of ens 

Not valid, unless countersigned by 

George FE. Bulkley, Secretary. 


Countersigned at 


During the period of time covering the items in controversy 
complainant had about 37,000 policies, representing about $44,- 
568,000 of insurance, outstanding, of which about $19,374,000 
represented participating policies. About $164,000 of this was 
written on the “tontine” or “semitontine” plan. At the time of 
hearing this case the tontine policies outstanding numbered less 
than 100, and the amount of insurance represented thereby was 
about $35,000. 


Section 3529 of the General Statutes of Connecticut (as 
amended by Pub. Acts 1903, c. 19, § 2) provides among other 
things that :— 

“Payments in the form of dividends, or otherwise, shall not 
be made to its stockholders by any life insurance company or- 
ganized under the laws of this state, unless its assets exceed by 
the amount of such payment the amount of its paid-up capital 
stock and all of its liabilities, including its reinsurance reserve 
upon policies issued before January 1, 1901, computed upon the 
basis of the actuaries’ or combined experience table of mortality 
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with compound interest at four per centum per annum, and 
upon policies issued after said date computed upon the American 
experience table of mortality with compound interest at three 
and one-half per centum per annum; and no payment shall be 
made to the policyholders of any such company except for ma- 
tured claims and in the purchase of surrendered policies, unless 
the assets of such company exceed by the amount of such pay- 
ments its liabilities, including its reinsurance reserve, computed as 
above provided in this section.” 


In section 3538 of said General Statutes (as amended by Pub. 
Acts 1907, c. 193, § 1) it is provided that :— 

“No life insurance company doing business in this state shall 
make or permit any distinction or discrimination in favor of in- 
dividuals between insurants of the same class and expectation 
of life in the amount or payment of premiums or rates charged 
for policies of life or endowment insurance, or in the dividends 
or other benefits payable thereon, or in any other of the terms 
and conditions of the contracts it makes; nor shall any such 
company or any agent, subagent, broker, or any other person, 
make any contract of insurance or agreement as to such contract, 
other than is plainly expressed in the policy issued thereon; nor 
shall any such company or agent, subagent, broker, or any other 
person, pay or allow, or offer to pay or allow, as inducement to 
insurance, any rebate of premium payable on the policy or any 
special favor or advantage in the dividends or other benefit to 
accrue thereon, or any valuable consideration or inducement what- 
ever not specified in the policy of insurance.” 


Section 3527 of the General Statutes of Connecticut provides 
that :— 


“Every life insurance company chartered by this state shall, 
on or before the first of March in each year, render to the In- 
surance Commissioner a report, signed and sworn to by its presi- 
dent and secretary, of its condition upon the preceding thirty- 
first of December, which shall include a detailed statement of its 
assets and liabilities on that day; the amount and character of 
business transacted, moneys received and expended during the 
year; a descriptive list of all policies and contracts of insurance 
in force on that day; and such other information as the commis- 
sioner may deem necessary.” 

Under this last section of the statutes the plaintiff is required, 
as are all other life insurance companies doing business in Con- 
necticut, to make an annual statement to the State Insurance Com- 
missioner, upon blanks prepared and furnished by him, covering 
in detail its financial condition and business operations. In the 
statement of income and disbursements, as called for on said 
forms, the companies are required to report various facts which 
include duplications and cross-entries. Said form also requires 
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a statement of “Ledger Assets,” “Non-Ledger Assets,” and “All 
Liabilities, Surplus, and Other Funds.” 

In its report upon this form to the State Insurance Commis- 
sioner for the years 1909 and 1910 plaintiff reported under twenty- 
eight heads the following income items, viz. :— 


1909. 1910. 
1. First year’s premiums on original 
policies without deduction, 
less first year’s reinsurance.. $209,332.87 $219,694.78 
. Surrender values applied to. pay 
first year’s premiums ....... 1,710.65 1,135.59 
. Dividends applied to purchase 
paid-up additions and pure en- 
dowments 17,677.00 17,813.95 
. Surrender values applied to pur- 
chase paid-up insurance 14,054.03 13,322.92 
. Consideration for original annui- 
ties involving life contingen- 
1,426.61 1,848.82 


. Total new premiums .......... $244.201.16 $253,816.06 

. Renewal premiums, without de- 
duction, less reinsurance ....$1,150,933.75 $1,260,812.93 

. Dividends applied to pay renewal 
premiums 59,772.43 70,608.63 

. Dividends applied to shorten the 

endowment or premium pay- 
ing period 411.14 547.94 

10. Surrender values applied to pay 
renewal premiums ,; 2,500.32 1,478.52 


11. Total renewal premiums $1,213,617.64 $1,333,448.02 
12. Total premium income $1,457,818.80 $1,587,264.08 


Additional items in the income columns of said reports were :— 


1909. 1910. 


. Dividends left with the company 

to accumulate at interest $4,353.99 $5,188.35 
. Gross interest on mortgage loans, 207,678.56 249,157.64 
. Gross interest on bonds and divi- 

dends on stocks 120,890.91 122,221.99 
. Gross interest on premium notes, 

policy loans, or liens ........ 50,990.35 62,148.79 
. Gross interest on deposits in trust 

companies and banks ....... 3,471.93 3,809.46 
. Gross interest on other debts due 

the company 2,234.26 
. Gross interest on contract of sale, 171.33 
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1909 1910 
20. Gross interest on capital stock... 18 
21. Gross interest on premium $2,129.04 
22. Gross discount on claims paid in 
advance $58.01 94.52 
23. Gross rents from company’s 
property, including $5,000.00 
for company’s occupancy of 
its own buildings 22,711.60 22,201.04 
4. Void premium notes restored... 63.50 
. Agents’ balances previously 
charged oft 10.45 
. Gross profit on sale or maturity 
of ledger assets, viz. :— 
Real estate 300.00 388.15 
Bonds 810.79 2,675.00 
Stocks 2,010.75 3,960.00 
. Unlisted assets, Arizona Water 
Company bonds 645.00 
. Gross increase, by adjustment, in 
book value of ledger assets, 
viz. :— 
Bonds for accrual of discount. . 1,532.00 1,666.00 


$1,875,570.45 $2,063,086.02 


The second, fourth, and tenth items of each of the income 
columns of the plaintiff's reports for these years represented no 
actual receipts by the comparry, and were offset by corresponding 
cross-entries on the disbursement side of the account. 

The amounts represented by the third item, “Dividends applied 
to purchase paid-up additions and pure endowments,” and by the 
thirteenth item, “Dividends left with the company to accumulate 
at interest,” were also included in the seventh item, “Renewal 
premiums, without deduction,” with the result that, although the 
company actually received these several amounts but once, they 
are twice accounted for in the footing of total income; the dup- 
lication being corrected by cross-entries on the disbursement side 
of the account. 

The eighth item, “Dividends applied to pay renewal premiums,” 
entered both in the income and disbursement columns of the 
respective reports, represents as a matter of fact no pecuniary 
transaction, and merely shows the amount of reductions of which 
participating policyholders availed themselves when making pay- 
ment of their renewal premiums during these years. In other 
words, it is the amount of the difference between the maximum 
premiums contained in their policy contracts and the amounts 
required of them and which they actually paid as renewal pre- 
miums, and the amounts represented thereby appear in the re- 
spective reports purely as a matter of bookkeeping. 
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Among other entries on the disbursement side of plaintiff’s said 
respective reports the following items appear, viz. :— 
1909. 1910. 
Gross decrease, by adjustment, in book 
value of ledger assets, viz.: Bonds for 
amortization of premiums $ 6,201.79 $ 6,655.29 
Gross loss on sale or maturity of ledger 
assets, viz. :— 
Real estate 192.50 3,750.00 
Bonds 182.74 1,237.84 
690.67 
Dividends paid policyholders in cash 17,990.56 = 32,254.53 
Dividends and interest thereon held on 
deposit surrendered during the year.... 537.78 1,086.89 
Paid stockholders for interest or dividends, 13,500.00 15,000.00 


Also under the head of “Non-Ledger Assets” the following 
items, with others, are entered, viz. :— 
1909. 1910. 
Interest on mortgages :— 
Due $ 2,178.67 $ 2,678.40 
Accrued 85,632.71 94,542.03 
Interest on bonds :— 
Due 400.00 
Accrued 37,686.22 40,374.01 
Interest on premium notes, policy loans, 
or liens -— 
Due 11,467.70 9,388.45 
Accrued : 8,592.68 8,364.84 
Market value of bonds and stocks over 
book value 29,437.63 24,626.48 
Gross premiums due and_ urfreported, 
on paid-for policies in force Decem- 
cember 31 :— . 
New business 4,304.46 4,649.21 
RE iis ie vada wed kei 57,033.53 62,786.49 
Gross deferred premiums :— 
New business 24,620.61 31,065.82 
Renewals 181,079.19 191,706.26 
Net uncollected and deferred premiums :— 
New business .. 23,568.24 29,005.42 
Renewals 197,393.42 210,573.75 


Under the head “Liabilities, Surplus, and Other Funds” there 
are several entries of items, and among them the following, viz. :— 


1909, 1910. 
Premiums paid in advance .............04. $5,452.22 $7,224.54 


While in the reports made to the Insurance Commissioner of 
Connecticut for the years mentioned plaintiff stated its total in- 
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come as $1,875,570.45 in 1909 and as $2,063,086.02 in 1910, 
nevertheless, when it came to make its return for the year 1909 
to the United States Internal Revenue Commissioner in con- 
formity to the act in question, plaintiff then stated that its total 
income was $1,779,180.35, and in its return for 1910 that it was 
$1,955,509.71. I find that the difference between the amounts 
appearing in the reports to the State Insurance Commissioner 
and the Internal Revenue Commissioner is practically accounted 
for by the method of reporting adopted by the Insurance Commis- 
sioner of Connecticut, which, as. before stated, has resulted in 
duplication and cross-entries. 

The Commissioner of Internal Revenue, however, as a first 
amendment to the plaintiff’s 1909 return, added to the $1,779,- 
180.35, returned by it as the gross income from all sources for 
the year 1909, the amounts covered by the following items :— 
(1) Dividends applied to pay renewal premiums...... $59,772.43 
(2) Dividends applied to purchase paid-up additions 

and pure endowment 17,677.00 
(3) Dividends applied to shorten the endowment or 
premium paying period 


The commissioner deducted $1,532, representing the income 
item, “Bonds for accrual of discount,” and disallowed $6,201.79, 
representing the item “Bonds for amortization of premiums,” 
appearing on the disbursement side of plaintiff’s report to the 
Insurance Commissioner of Connecticut for that year, which 
amount plaintiff had claimed as an item of deduction for deprecia- 


tion when estimating its net income in the return which it made 
to the Commissioner of Internal Revenue, and thereby he in- 
creased the amount of net income to the extent of the difference 
between these two items, viz., $4,669.79. He further increased 
the amount of net income by disallowing $1,105 of the sum which 
plaintiff had claimed for deduction on account of its reserve for 
that year. 

Subsequently the commissioner made a second amendment to 
plaintiff's gross income for that year by adding thereto an as- 
sumed premium income of $22,536.41, which represents the 
difference between the amount of “gross premiums due and 
deferred” on December 31, 1909; appearing in plaintiff’s report 
to the Insurance Commissioner of Connecticut, and the amount 
of similar items set forth in plaintiff's report to the Insurance 
Commissioner of Connecticut for the year ending December 31, 
1908, less $5,452.22, the amount of the item “Premiums paid in 
advance” during the year 1909. 

The commissioner also, by his second amendment, added to 
the gross income the sum of $9,168.01, which sum represents 
the difference between the amount of interest reported as “due 
and accrued” on December 31, 1909, and the amount stated by 
plaintiff in its report to the state insurance department as being 
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due and accrued on December 31, 1908. He further added two 
items which plaintiff does not now dispute, viz.: ‘Gross dis- 
count on claims paid in advance, $58.01”; ‘Void premium notes 
restored, $63.50”—and then added $1,532, the amount of the 
item “Bonds for accrual of discount,’ which he had previously 
deducted from the amount of gross income stated in plaintiff’s 
original return, and $14,054.03, representing the item “Surrender 
values applied to purchase paid-up insurance”; but he offset this 
last item by allowing the amount thereof as a deduction item in 
computing plaintiff’s net income. He also allowed as a deduction 
the item “Bonds for amortization of premiums, $6,201.79,” which 
he had previously disallowed, and the result was that the gross 
income return for 1909, as amended, was increased from $1,779,- 


180.35 to $1,902,920.88. 


The plaintiff's return of gross income for the year 1910 was 
$1,955,509.71, and to this amount the commissioner added the 
following items :— 

(1) Dividends applied to pay renewal premiums... ..$70,608.63 
(2) Dividends applied to purchase paid-up additions 

and pure endowments 17,813.95 
(3) Dividends applied to shorten the endowment or 

premium paying period 547.94 


‘The commissioner, however, in said amendment deducted from 
plaintiff’s income return $1,666, the amount represented by the 
income item “Bonds (for accrual of discount),” which plaintiff 
had included as part of its gross income for 1910; but, on the 
other hand, he disallowed the disbursement item, “Bonds for 
amortization of premiums), $6,655.29,” which plaintiff had 
claimed as a deduction allowance for depreciation when com- 
puting its net income, with the result that plaintiff’s net income 
was thereby increased to the extent of the difference between 
those two items, viz., $4,989.29. 


By his second amendment to the 1910 return the commissioner 
added to the gross income a premium item of $21,397.67, which 
represents the difference between the “uncollected and deferred 
premiums” reported by plaintiff to the Connecticut Insurance 
Commissioner as of December 31, 1910, and the amount of like 
item stated in its previous report as of December 31, 1909. He 
also added, for interest, $6,599.71, which amount is the differ- 
ence between the total amount of “Interest due and accrued” 
reported by plaintiff as of December 31, 1910, and that so re- 
ported as of December 31, 1909 (less $32,669.19, the amount 
of the item “Premiums paid in advance” during that year), and 
also $94.52, being the amount of the item “Gross discount on 
claims paid in advance”; but by disallowing the item “Increase 
in net addition to reserve, $441.54,” which plaintiff had claimed 
as a disbursement and deduction item in computing its net in- 
come, he thereby made further addition to plaintiff’s net income 
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of the amount of the difference between these two items, 
viz., $347.02. 

He likewise added to the amount of gross income $13,322.92, 
representing the item “Surrender values applied to purchase 
paid-up insurance”; but the effect of the addition of this last 
item was offset by the allowance of a like sum as a deduction item 
in the estimating of plaintiff’s net income for that year. He, 
however, added the sum of $1,666, representing the income item, 
“Bonds (for accrual of discount),”’ which he had previously 
deducted from the amount of plaintiff’s return of gross income, 
and then allowed as a deduction item $6,655.29, “Bonds (for 
amortization of premiums),” which he had previously disallowed. 
In this way plaintiff’s original gross income return for 1910 was 
amended and increased from $1,955,509.71 to $2,085,895.05. 

For the purpose of making clear the matters in dispute be- 
tween them, counsel for the parties entered into the following 
stipulation :— 


United States District Court, District of Connecticut. 


The Connecticut General Life Insurance Company vs. Robert O. 
Eaton, Collector. 


At Law—No, 1907. 


Stipulation. 

In the above entitled cause it is stipulated and agreed that the 
following is a correct statement of the amounts of the several 
items as to which the parties are at issue and of the several 
amounts which the complainant would be entitled to recover if 
its respective claims be sustained :— 

In connection with complainant’s income for year 1909 :— 


Commissioner’s First Amendment of Return. 


Amount added to gross income on account of item 

described in complainant’s financial statement 

made to the Insurance Commissioner of Con- 

necticut, as contained in Connecticut Insurance 

Report of 1910 (Government’s Exhibit 1), page 

65, as “Dividends applied to pay renewal pre- 

ORE 6x0 ia is08s i eee $59,772.43 
Amount added to gross income on account of items 

described in complainant’s financial statement 

made to the Insurance Commissioner of Con- 

necticut as contained in Connecticut Insurance 

Report of 1910 (Government’s Exhibit I), page 

65, as “Dividends applied to purchase paid-up 

additions and pure endowment,” $17,677, and 

“Dividends applied to shorten the endowment or 

premium paying period,” $411.14 18,088.14 


Vol. XLV.—18 
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Net amount of correction by commissioner due to 
exclusion from gross income of item “Accrual 
of discount,” $1,532, and to exclusion from 
amount of depreciation of item “Amortization 


of bond values,” $6,201.79 4,669.79 


Commissioner’s Second Amendment of Return. 


Net amount added to gross income as result of 

computing net income on so called revenue 

basis, to wit: Premiums, $22,536.41; Interest, 

$9,168.01 31,704.42 
Net amount of increase of net income by items 

whose correctness is not disputed: Djscount on 

claims paid in advance, $58.01; notes restored, 

$63.50; deduction from reserve, $1,105....... 1,226.51 
Net amount of items—‘Accrual of discount,” 

$1,532; and “Amortization of bond values,” 

$6,201.79 — excluded in previous amendment 

of bond values,” $6,201.79 $4,669.79 


On account of the first three items above the complainant paid 
an additional tax on June 29, 1911, of $825.30, and, if complain- 
ant’s respective claims as to said items are sustained, complainant 
would be entitled to recover on account of said items, respectively, 
$597, $180.88 and $46.70, with interest thereon from said June 29, 
1911 (except that the item of $46.70 is not recoverable in the event 
that it be held that the commissioner in his second amendment 
correctly included the so called revenue basis items). 

The complainant paid on February 3, 1912, on account of the 
corrections in the second amendment, $282.61, of which the as- 
sessment and collection of $12.27 is not disputed. If the in- 
clusion of the revenue basis items was in accordance with law, 
there should be no recovery on account of this second payment; 
but otherwise the complainant would be entitled to recover, by 
reason of its payment under the second amendment, $270.34, 
with interest from said February 3, 1912. 


In connection with complainant’s income for year 1910:— 


Commissioner’s First Amendment of Return. 
Amount added to gross income on account of item 
described in complainant’s financial statement 
made to the Insurance Commissioner of Con- 
necticut, as contained in Connecticut Insurance 
Report of 1911 (Government’s Exhibit II), 
page 61, as “Dividends “— to pay renewal 
premiums” $70,608.63 
Amount added to gross income on account of 
items described in complainant’s financial state- 
ment made to the Insurance Commissioner of 
Connecticut, as contained in Connecticut Insur- 
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ance Report of 1911 (Government’s Exhibit IT), 

page 61, as “Dividends applied to purchase 

paid-up additions and pure endowments,” $17,- 

813.95, and “Dividends applied to shorten the 

endowment or premium paying period,” $547.94, $18,361.89 
Net amount of correction by commissioner due to 

exclusion from gross income of item “Accrual 

of discount,” $1,666.00, and to exclusion from 

amount of depreciation of item “Amortization 


of bond valoes,” SbG55.20 5 sick dices deeesees 4,989.29 


Commissioner’s Second Amendment of Return. 


Net amount added as result of computing net in- 
come on so called revenue basis: Premium, 
$21,397.67 ; Interest, $6,599.71 27,997.38 
Net amount of correction by commissioner due to 
inclusion in gross income of item “Discount” 
$94.52, and increase in “Net addition 
reserve,” $441.54 
Net amount of items “Accrual of discount,” $1,666, 
and “Amortization of bond values,” $6,655.29, 
excluded in previous amendment and reinstated 
by commissioner 4,989.29 


On account of the first three items above the complainant paid 
an additional tax on June 29, 1911, of $939.60,-and, if com- 
plainant’s respective claims as to said items are sustained, com- 
plainant would be entitled to recover on account of said items, 
respectively, $706.09, $183.62 and $49.89, with interest thereon 
from said June 29, 1911 (except that the item of $49.89 is not 
recoverable in the event that it be held that the commissioner in 
his second amendment correctly included the so called revenue 
basis items). 

The complainant paid on February 3, 1912, on account of the 
corrections in the second amendment, $226.61. If the inclusion 
of the revenue basis was in accordance with law, there should be 
no recovery on account of this second payment; but otherwise 
the complainant would be entitled to recover, by reason of its 
payment under the second amendment, $226.61, with interest from 
said February 3, 1912. 

Complainants, 

By Robinson, Robinson & Cole, Its Attorneys. 
Frederick A. Scott, U. S. Attorney. 
Francis H. Parker, Assistant Attorney. 


This case resembles in its main features the case of Mutual 
Benefit Life Insurance Co. vs. Herold, decided by the United 
States District Court of New Jersey, Cross, J., reported in 198 
Fed. 199-218, and confirmed by the Circuit Court of Appeals for 
the Third Circuit, 201 Fed. 918. That case, however, concerned 
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a purely mutual company without capital stock, whereas this 
case concerns a company with a paid-up capital stock of $300,000, 
although, on the other hand, it appears that the plaintiff, while 
a stock company, conducts and for a long time has conducted its 
mutual department solely for the benefit of the holders of its 
participating policies, and that they have had all the advantages 
of a purely mutual company, with just so much additional pro- 
tection and security as is represented by the paid-up capital of 
the company. So that it would seem as though the same principles 
of law are applicable to both cases. 

Whatever return stockholders receive from their investments 
in the stock of the plaintiff company comes, and of necessity, 
therefore, must come, from the company’s nonparticipating de- 
partment; but, judging from the reports which the plaintiff has 
submitted to the Insurance Commissioner of Connecticut, the 
owners of the plaintiff’s stock have had thus far no reasonable 
cause of complaint as to results affecting their investments. 

The essential parts of section 38 of the said act of Congress 
approved August 5, 1909, are as follows :— 


“Thatevery * * * insurancecompany, * * *_ shall be 
subject to pay annually a special excise tax with respect to the 
carrying on or doing business by such * * * insurance com- 
pany, equivalent to one per centum upon the entire net income over 
and above five thousand dollars received by it from all sources 
during such year, exclusive of amounts received by it as divi- 
dends upon stock of other corporations, * * * subject to the 
tax hereby imposed. * * * 


“Such net income shall be ascertained by deducting from the 
gross amount of the income of such * * * insurance com- 
pany, received within the year from all sources, (first) all the 
ordinary and necessary expenses actually paid within the year 
out of income in the maintenance and operation of its business 
and properties, * * * (second) all losses actually sustained 
within the year and not compensated by insurance or otherwise, 
including a reasonable allowance for depreciation of property, 
if any, and in the case of insurance companies the sums other 
than dividends, paid within the year on policy and annuity con- 
tracts and the net addition, if any, required by law to be made 
within the year to the reserve funds.” 


[1] The controversy herein has been waged mainly over the 
question as to whether said section was intended to apply to the 
so called “dividends” of a life insurance company operating on 
the mutual plan, or one conducting a mutual insurance depart- 
ment under conditions such as have obtained in the participating 
department of the plaintiff company; and before deciding the 
question thus presented it becomes necessary to consider the 
different claims of the parties pertaining to this feature of 
the case 
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Briefly stated, the plaintiff claims that the so called “dividends” 
in this controversy represent nothing more than a simple reduc- 
tion allowed to its participating policyholders when paying theit 
renewal premiums, and that consequently the amounts represented 
by these items are not “dividends” as that term is usually under- 
stood, and, further, that Congress must have passed the act with 
a full knowledge of this fact, therefore the act was not intended 
to apply to the so called “dividend” items which form the subject 
of this controversy. 


On the other hand, the gist of the defendant’s claim is that 
the amounts of the disputed items termed “dividends” represent 
portions of plaintiff’s profits or surplus no longer needed to pro- 
vide for the cost of insurance, expense of management, or as a 
guaranty fund against future losses, which equitably belong to 
the mutual policyholders of the company, in proportion to their 
contribution ta the company’s funds; that when the plaintiff 
decides as to the amount of reduction to be allowed to its partici- 
pating policyholders on their renewal premium payments, it in 
fact declares a dividend in their favor for their equitable pro- 
portion of said profits or surplus, and that such portion thereby 
vests in the policyholder, to be divested only in accordance with 
the provisions of his policy contract; that when the mutual 
policyholder avails himself of the reduction allowed in making 
payment of his renewal premium, or pays the full amount of his 
stipulated premium, and has the amount of such reduction applied 
by the company either to the purchase of additional insurance, 
the shortening of the premium paying period of his policy, or 
the acceleration of the payment of his endowment, as the case 
may be, the allowance availed of, or if applied in either of the 
manners stated, is a payment to the company of the amount of 
his dividend (or allotment of profits or surplus), and that the 
payment so received is in each case “income received within the 
year” by the plaintiff company, within the provisions of section 38 
of said act. 

The defendant, to sustain his contention, quotes from the case 
of Fuller et ux. vs. Metropolitan Life Insurance Co. of New 
York, 70 Conn. on pages 664, 665 and 666, 41 Atl. 11, wherein 
the Supreme Court of Connecticut has said :— 


“This sum, * * * called profits, * * * is in fact a 
surplus resulting from overpayments by policyholders. This sur- 
plus is derived from money paid by the insured and received by 
the company for a particular purpose; i. e., providing for cost 
of insurance and expense of management. If not needed for that 
purpose, it should in equity be returned to the policyholders. 
They do not, however, own it, or have any legal control over its 
distribution; part of it, indeed, is derived from contributions of 
policyholders who are dead; but the equity is recognized, and it 
is the duty of the company, when a surplus is ascertained, to 
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return such portion as it does not deem proper to keep as a 
guaranty fund to the existing policyholders in equitable (1. e., as 
nearly as practicable) proportion to their overpayments or con- 
tributions. Such return of overpayments, whether in cash, or 
by application on future premiums, or by increase of the amount 
insured, is a dividend. This is the meaning of ‘dividend,’ and 
the only meaning it has or. can have in connection with mutual 
insurance.” And “when a policy lapses the portions of prior pre- 
miums invested and held in reserve can no longer be applied to 
the purpose for which they: were made, and, to the extent of the 
net gain by the lapse, become overpayments, and in equity should 
be returned to the holder of the lapsed policy, or to the surplus 
for the benefit of all. A dividend, therefore, is a distribution of 
existing overpayments resulting mainly from savings on the 
annual cost of insurance and expense of management, and in 
part from savings on the future cost of insurance, i. e., the net 
gain from lapsed policies,” 


But it should be remembered that the Fuller Case concerned 
the construction to be given to certain insurance contracts issued 
on the so called “tontine plan,” and that the dispute therein mainly 
arose as to the rights of certain ones of a class of policyholders 
to obtain a portion of a fund which had been accumulated over 
a period of ten or more years under what was termed the “reserve 
dividend plan,” in accordance with which those insured in the 
different classes were to be entitled to receive their proportionate 
part of the amount thus, accumulated only in the event of their 
surviving for such period, as was named in their policy contracts ; 
while the evidence in this case is that the items termed “divi- 
dends,” on which defendant has collected an additional tax (be- 
cause they were added by the Corhmissioner of Internal Revenue 
to the gross income of the return which plaintiff made to him), 
do not represent an accumulated fund, but represent merely the 
total amount of reductions (or rebates) allowed to certain classes 
of policyholders of plaintiff's mutual department in accordance 
with a plan put into operation by the company’s executive officers, 
whereby annually a sum decided upon has been allowed as a re- 
duction or rebate to. be availed of by each policyholder of the 
class when making payment of the renewal premium required by 
his contract of insurance, and the benefit of which reduction he 
can elect to receive in either of the ways permitted him by his 
contract. 

It also should be borne in mind that, during the time covered by 
the matters sought to be litigated herein, the plaintiff has out- 
standing from $100,000 to $164,000 of insurance written on the 
“reserve dividend plan,” and that to this class of policyholders, 
as well as to a much larger class, such as the holders of “paid-up 


policy contracts,” etc., plaintiff did in fact pay large sums in cash 
as dividends ($17,990.56 in 1909, and $32,254.53 in 1910), and 
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that for the cash dividends thus paid plaintiff has made no claim 
for reduction in its said reports to the Commissioner of Internal 
Revenue. Neither has’ plaintiff made claim of a right to a deduc- 
tion of the amounts of the disbursement items “Dividends and 
interest thereon held on deposit surrendered during the year,” 
$537.78 in 1909 and $1,086.89 in 1910. 

It would appear, therefore, that under the conditions disclosed 
by the evidence as to the method of operation adopted and pur- 
sued by plaintiff in conducting the mutual or participating depart- 
ment of its business the items reported as “Dividends applied 
to pay renewal premiums,” “Dividends applied to purchase paid- 
up additions and pure endowment,” and “Dividends applied to 
shorten the endowment or premium paying period,” represent 
nothing more than the amount of the excess of the loading of the 
policyholders’ premiums, over and above the cost to the company 
of such policyholders’ insurance, and that the application made 
by the sajd policyholders in either of the ways stated is not such 
a payment of dividends as contemplated in section 38 of the said 
act of August 5, 1909. 

In arriving at this conclusion the claim made by defendant’s 
counsel as to the rule which should govern in the construction to 
be given the matter has not been overlooked, but has been applied, 
in that the court has endeavored to ascertain fairly the meaning 
and will of Congress as expressed in the particular enactment, 
to the end that the enforcement of the same might be upheld. 

In coming to its conclusion the court adopts to a certain extent 
the reasoning of the learned judge in the case of Mutual Benefit 
Life Insurance Co. vs. Herold, supra. Still, from another point 
of view which might be had of the question under consideration, 
one is strongly inclined to believe that the Sixtieth Congress, 
when passing said act, must have been of the opinion that the 
term “dividends,” when applied to mutual life insurance companies 
under conditions such as obtain here, would without question be 
construed as a previous Congress had said it should be construed. 
In Act June 30, 1864, c. 173, § 120, 13 Stat. 223, 283, and the 
amendment thereto (Act July 13, 1866, c. 184, 14 Stat. 98, 138), 
it was provided :-— 


“That the tax upon the dividends of life insurance companies 
shall not be deemed due until such dividends are payable; nor 
shall the proportion of premiums returned by mutual life insur- 
ance companies to their policyholders, nor the annual or semi- 
annual interest allowed or paid to the depositors in savings banks 
or savings institutions, be considered as dividends.” 


It will be noticed that Congress, in the law of 1864, differenti- 
ated between “dividends payable by life insurance companies” 
and so called “dividends” representing portions of premiums re- 
turned to their policyholders. 

It therefore seems fair to assume that, Congress having once 
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declared that a distinction should be drawn between these two 
kinds of dividends in an act of legislation intended to accomplish 
practically the same purpose as the act now in question, the 
members of a later Congress, when considering the enactment of 
the new legislation, were of the opinion that the distinction so 
clearly stated in the previous enactment would still be held to 
apply in the interpreting of the same term appearing in the new 
enactment, until such time as Congress would see fit, by positive 
action, to disclose a change of intention in relation to that subject. 


‘The true meaning of a statute is discovered, not merely from 
its words, but also by comparison with other parts of the act, by 
reference to previous legislation upon the same subject, and by 
ascertaining the cause and occasion of the passage of the act, 
and the purpose intended to be accomplished thereby.” City of 
Middletown vs. N. Y., N. H. & H. R. R. Co., 62 Conn. 492, 496, 
27 Atl. 119, 120. 


Upon the above point the following quotations from the 
opinion of Judge Cross in the case of Mutual Benefit Life Insur- 
ance Co, vs. Herold (D. C.) 198 Fed. 199, seem quite appropriate. 
On pages 211 and 212 he says :— 


“In seeking to ascertain the intention of Congress, it seems but 
reasonable to assume, in the absence of anything to the contrary, 
that it used the word ‘dividends,’ as applied to insurance com- 
panies, in the sense it had long and generally borne in insurance 
matters, which sense had, moreover, been confirmed by repeated 
judicial decisions. The term should, in other words, be given 
what might not inappropriately be called its trade signification. 
Hedden vs. Richard, 149 U. S. 346, 13 Sup. Ct. 991, 37 L. Ed. 763. 
Hence, when it refers to dividends ‘paid,’ it means dividends paid, 
and not an application of excess premium payments in abatement 
or reduction of subsequent premiums. The word ‘paid,’ as used 
by Congress, is highly significant. It clearly shows that it had 
cash payments in mind. * * 

“Tf, therefore, a policyholder by the express provision of his 
policy elects to have a previous overpayment of premium applied 
in reduction of a succeeding stipulated premium, what he pays, 
and all that he pays, or can be required to pay, is the reduced pre- 
mium, and that is all that the company receives by way of income, 
and all that it is liable to be taxed for. Such a construction of 
the act in no wise contravenes its purpose, which was to subject 
to taxation cash dividends, which, as statistics show, form a very 
large item in insurance business. Since, then, there is subject- 
matter which the clause of the act plainly embraces, there is 
neither reason nor propriety in broadening its scope of construc- 
tion, so as to make it include that which, by strong implication, at 
least, it excludes. * * * 


“Dividends of the kind under consideration should not be con- 
fused with dividends declared in the case of a full-paid partici- 
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pating policy, wherein the policyholder has no further premium 
payments to make. Such payments having been duly met, the 
policy has become at once a contract of insurance and of invest- 
ment. The holder participates in the profits and income of the 
invested funds of the company. His case is, therefore, radically 
different from that of a policyholder whose dividend represents 
merely the excess cost of his insurance, which excess at his 
request, and pursuant to the terms of his policy, has been applied in 
abatement or reduction of a future premium. But it may be urged 
that the fund for which the so called dividends are declared on 
mutual policies is likewise largely derived from interest on the 
company’s investments, and that this shows that in a real sense 
such dividends are, after all, declared from the earnings, profits 
or income of the company. This proposition might be entitled 
to weight, were it not for the fact that, in so far as the fund 
from which such dividends are declared is produced from in- 
terest on the company’s invested funds, it has already been sub- 
jected to, and has paid, taxes under the act in question.” 

The amounts of the items “Bonds for amortization of pre- 
miums,” which plaintiff listed in the disbursement columns of its 
said reports, should have been allowed as a disbursement, because 
the testimony shows that the method of annually scaling down 
the book values of bonds purchased at a premium, and making ad- 
ditions to the book value of bonds purchased below par (repre- 
sented by the items “Bonds for accrual of discount,” found in 
the income columns of plaintiff’s said returns), is in accordance 
with the law and the requirements of the insurance departments 
of the different states. Under these circumstances it would seem 
as though the commissioner, by adding the net amount of the 
difference between these two items, committed an error, and that 
therefore the tax paid by the plaintiff on the amount of this net 
difference should be recovered; but it is fair to add that in the 
second amendment for both years the commissioner conceded the 
propriety of the deduction of items “Bonds for amortization of 
premiums” in connection with the inclusion in income of “Bonds 
for accrual of discount.” 

[2] As to the net amount of the items “Uncollected and de- 
ferred premiums” and “Interest due and accrued,” which the 
commissioner has added to the amounts of the gross income re- 
turned by plaintiff, it was shown by testimony in the case that 
these items were listed in the reports which the plaintiff made to 
the State Insurance Commissioner of Connecticut as “Non-Ledger 
Assets,” because required by the forms furnished plaintiff upon 
which to make such reports; but that, notwithstanding the fact 
that these items were so entered, the items themselves did not 
represent any income for the year in which they were reported, 
and that they could not be considered as “ledger assets,” because 
there is always a question as to how much thereof will ever be 
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received, due to the peculiar status of insurance policy contracts, 
in so far as compelling policyholders to pay any portion of the 
stipulated premiums mentioned therein in the event of the policy- 
holder refusing to make payment. It was further testified that 
plaintiff duly entered as income and made return for such por- 
tion of these items as it received during the years wherein they 
were paid. 


[3] Income may be defined as the gain derived from capital, 
from labor, or from both combined (Stratton’s Independence vs. 
Howbert, 231 U. S. 399, 34 Sup. Ct. 136, 58 L. Ed. 285); and 
as no appreciable gain or benefit could accrue to the: plaintiff on 
account of these items until the same-were paid or realized on, 
this fact, taken in conjunction with the fact that, when payments 
thereon were made to plaintiff, such payments were duly ac- 
counted for and included in plaintiff's returns of gross income 
for the year they were received, the Commissioner of Internal 
Revenue was in error in adding any portion of the amount of 
these items to the returns for the years under consideration, and 
therefore the amount of the tax which was exacted from plaintiff 
because of such addition should be returned. 


In view of the agreement contained in the stipulation of counsel 
relating to the amount of increase to the net income, by the ad- 
dition of items aggregating $1,226.51 in the commissioner’s ‘‘Sec- 
ond Amendment of Return” for the year 1909, the amount of 
tax collected upon these items is to be retained by defendant. 

The issues having been found in favor of the plaintiff upon the 
items “Dividends applied to pay renewal premiums,” “Dividends 
applied to purchase paid-up additions and pure endowments,” 
“Dividends applied to shorten the endowment or premium paying 
period,” “Bonds for amortization ef premiums,” “Premiums due 
and deferred,” and “Interest due and accrued, but not collected,” 
judgment will be entered, pursuant to the terms contained in the 
stipulation of counsel, in favor of the plaintiff, as follows :— 


First. To recover from the defendant the sum of $825.30, with 


interest from June 29, 1911; 


Second. To recover the sum of $270.34, with interest from 
February 3, 1912; 


Third. To recover the sum of $939.60, with interest from June 
29, 1911; and 

Fourth. To recover the sum of $226.61, with interest from 
February 3, 1912. 


Decree accordingly. 
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UNITED STATES DISTRICT COURT. 


D. CoNNECTICUT. 


CONNECTICUT MUT, LIFE INS. CO. 
US. 


EATON, INTERNAL REVENUE CoLLector. (No. 1710.)* 


1. INTERNAL REVENUE—EXCISE TAX ON CORPORATIONS— 
MUTUAL LIFE INSURANCE COMPANY—‘DIVIDEND”—IN- 
COME RECEIVED.” 

In the case of a mutual life insurance company doing business on the level 
premium plan, which at the end of a year, when the actual cost of 
carrying a policy is ascertainable, credits the policyholder with the 
surplus premiums paid, which may be applied in payment of renewal 
premiums or in other ways provided, such surplus does not represent 
‘income received” by the company during the year, nor “dividends” 
paid to policyholders, and is not taxable under Corporation Tax Act 
Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (Comp. St. 1913, §§ 6300, 6301.) 

(For other cases, see Internal Revenue, Cent. Dig. §§ 13-28; Dec. Dig. § 9.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Dividend. ) 


2. INTERNAL REVENUE—EXCISE TAX ON CORPORATIONS— 
DEDUCTIONS FROM GROSS INCOME—EXPENSES OF BUSI- 
NESS. 

Amounts expended by a business corporation in enlarging or making im- 
provements in its office or premises, not in the nature of permanent 
improvements to the property, but to facilitate the transaction of a 


of the aiaaee: in ‘computing the senianie net income of the corpora- 
tion, under Corporation Tax Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 
(Comp. St. 1913, §§ 6300, 6301). 


(For other cases, see Internal Revenue, Cent. Dig. §§ 13-28; Dec. Dig. § 9.) 


3. INTERNAL REVENUE—EXCISE TAX ON CORPORATIONS— 
“NET INCOME.” 

The “net income” of a corporation for any year, taxable under Corpora- 
tion Tax Act of Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (Comp. St. 1913, 
§§ 6300, 6301), is limited to such income, less allowable deductions, 
as was actually received during that year, and does not include items 
which may have been earned, or have become due, but have not been 
collected. 


(For other cases, see Internal Revenue, Cent. Dig. §§ 13-28; Dec. Dig. § 9.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Net Income.) 


4. INTERNAL REVENUE—EXCISE TAX ON CORPORATIONS— 
PROFITS AND LOSSES ON REAL ESTATE. 


A mutual life insurance company from time to time acquired real estate 
through foreclosure of mortgages securing loans made thereon, which 
property was carried on the books at a valuation equal to its original 
cost to the company, and was listed as assets at such valuation in re- 


— 


* Decision rendered, Oct. 27, 1914, 218 Fed. Rep. 206. 
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ports to the various state commissioners. In its reports to the Com- 
missioner of Internal Revenue under Corporation Tax Act Aug. 5, 
1909, c. 6, § 38, 36 Stat. 112 (Comp. St. 1913, §§ 6300, 6301), the com- 
pany listed as profits or losses, as the case might be, the difference be- 
tween the book value and the selling price of such of the real estate 
as it had sold during the year. Held that, under the provision of the 
act for the deduction from gross income of “all losses actually sus- 
tained within the year and not compensated by insurance or other- 
wise,” in the absence of evidence to the contrary, the profits and losses 
on such sales should be treated as having been made or sustained 
during the year, and the company was chargeable in its gross income 
with the profits made, and entitled to a deduction of the full amount 
of the losses. 


(For other cases, see Internal Revenue, Cent. Dig. §§ 13-28; Dec. Dig. § 9.) 


At Law. Action by the Connecticut Mutual Life Insurance Company 
against Robert O. Eaton, as Collector of Internal Revenue for the District 
of Connecticut. Trial to court. Judgment for plaintiff. 


Lucius F. Robinson, of Hartford, Conn., for Plaintiff. 
Francis H. Parker and Frederick A. Scott, U. S. Dist. Atty., both of 
Hartford, Conn., for Defendant. 


Tuomas, D. J. 
This case, like that of Connecticut General Life Insurance Co. 
vs. Eaton, Collector (D. C.) 218 Fed. 188, was brought to re- 
cover taxes paid under protest to defendant as Collector of In- 
ternal Revenue for the district of Connecticut, which plaintiff 
claims were illegally assessed against it under and by virtue of 


the act of Congress approved August 5, 1909 (36 Stat. 112, c. 6, 
§ 38 [Comp. St. 1913, §§ 6300, 6301]), entitled “An act to pro- 
vide revenue, equalize duties and encourage the industries of the 
United States, and for other purposes.” ‘The essential provisions 
of the act, for the purpose of considering this case, are :—- 


“That every * * * insurance company * * *_ shall be 
subject to pay annually a special excise tax with respect to the 
carrying on or doing business by such * * * insurance com- 
pany, equivalent to one per centum upon the entire net income 
over and above five thousand dollars received by it from all 
sources during such year, exclusive of the amounts received by 
it as dividends upon stock of other corporations * * *  sub- 
ject to the tax hereby imposed. * * * 

“Such net income shall be ascertained by deducting from the 
gross amount of the income of such * * * insurance com- 
pany, received within the year from all sources, (first) all the 
ordinary and necessary expenses actually paid within the year 
out of income in the maintenance and operation of its business 
and properties, * * * (second) all losses actually sustained 
within the year and not compensated by insurance or otherwise, 
including a reasonable allowance for depreciation of property, if 
any, and in the case of insurance companies the sums other than 
dividends, paid within the year on policy and annuity contracts 
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and the net addition, if any, required by law to be made within 
the year to the reserve funds. * * *” 

The parties having waived a jury, the case has been heard and 
determined by the court in accordance with the stipulation en- 
tered into by counsel. A finding of facts, in the nature of a 
special verdict, has been made by the court and filed with the 
clerk. 

The plaintiff’s claim is that the Commissioner of Internal 
Revenue erred in making certain additions to its respective returns 
of gross income for the years 1909 and 1910, as well as in dis- 
allowing the amount. of certain items in said returns which plain- 
tiff says were allowable as deductions under the act-to which 
reference has been made. It will therefore be seen that the 
court is called upon to decide questions very similar to those 
presented in the case of Connecticut General Life Insurance Co. 
vs. Eaton, Collector, although some of the items herein are some- 
what different from some considered in that case. 

The plaintiff is a mutual life insurance company, without capi- 
tal stock, incorporated and operating under a charter issued by 
the General Assembly of Connecticut in 1846 (Private Laws of 
Connecticut, vol. 3, pp. 646, 647), and is managed by a board of 
directors chosen by vote of its members, the policyholders; the 
board of directors in turn choosing the executive officers of the 
corporation. Plaintiff conducts its business upon the so called 
“level premium plan,” for an explanation of which see Connecti- 
cut General Life Insurance Co. vs. Eaton, Collector (D. C.) 
218 Fed. 188. 

Section 14 of the company’s original charter provides that :— 

“On the first Wednesday of January after the organization of 
said company, or within one month thereof, and in like manner 
and at like time in each succeeding year, the said company shall 
cause an estimate to be made of the profits and true state of their 
affairs for the preceding year; * * * and shall thereupon 
cause a balance to be struck of the affairs of said company, in 
which they shall charge each member with a proportionate share 
of the losses and expenses, according to the original amount of 
premiums paid by him or her (but in no case shall such share 
exceed the amount of such premium); and such member shall 
be credited with his or her proportionate share of the amount 
of the premiums earned, after deducting the losses and expenses, 
and of the profits of said company derived from investments, 
which share of profits so derived shall be credited to each member 
for his or her proportionate share of the premiums earned, and 
he or she shall be entitled to a certificate on the books of the 
company, such certificate to contain a proviso that the amount 
named therein is liable at any future time for any future losses 
of the said company.” 
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In the second section of an amendment to the charter obtained 
in 1856 (3 Priv. Laws, p. 649) it is provided :— 

“That section fourteenth of said charter be further amended 
as that dividends or earned premiums may be credited to the 
members of the company, at the discretion of the directors, and 
that such dividend credits or certificates may be made due and 
payable at such times and in such manner as the directors, by 
their votes, shall determine; and nothing in said section shall 
require a dividend to be credited to a member, until he or she 
shall have been insured for the period of one year, and have paid 
two premiums to said company.” 


Section 16 of the company’s original charter provides that :— 


“Whenever the net profits of said company shall exceed in 
amount the sum of two hundred thousand dollars, the excess may 
be applied from year to year towards the redemption of each 
year’s certificates in the order of their dates and according to 
their respective priorities.” 

Section 17 provides :— 


“That in case any person entitled to a certificate of profits 
shall be indebted to said company, they may withhold the cer- 
tificate and deduct such indebtedness therefrom or cancel the 
same, according to the amount of said indebtedness. * * *” 


Section 18 provides :— 


“Tf a loss accrues under any policy, the certificates of profits 
issued under the same shall become payable at the same time 
with such policy; if such policy expires by lapse of time without 
loss, then the certificates issued under the same shall remain out- 
standing and liable to assessments, and entitled to payment, ac- 
cording to the provisions of this resolution.” 


With the view of conforming to the language of section 14 of 
the charter as amended, the directors of the company each year 
have met and passed votes substantially the same as the following, 
which was passed on January 8, 1909 :— 


“Voted: That the estimate made of the profits and true state 
of affairs of this company for the year 1908, this day submitted 
by the actuary for the consideration of this board, be, and the 
same is, accepted and adopted as the estimate required by section 
14 of the charter of this company. 

“Voted: That in accordance with said section 14 of the charter 
of this company and the amendments thereto, and the contracts 
of this company, from the earned premiums and profits as ascer- 
tained by said estimate, dividends be credited to the members of 
this company, and to the payees under participating installment 
contracts, payable at the time and on the conditions following :— 

“To members insured by participating policies on the payment, 
or nonpayment when due, of the third or any subsequent annual 
premium due in 1909, or the first installment thereof; but if only 
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certain installments of the third or any subsequent annual pre- 
mium due in 1908 were or shall be paid on participating policies, 
and nothing on account of premiums thereafter, only the cor- 
responding fraction of such dividend shall be credited on the next 
anniversary of the due date of the annual premium if the policy 
be then in force; or, upon the absolute termination in 1909 of 
any participating premium-paying policy upon which certain 
installments, or the whole, of the third or any subsequent annual 
premium due in 1908 or 1909 were or shall be paid, the then 
present worth of such fraction, or of the whole, of such dividend 
discounted back from the next anniversary at the rate of 5 per 
cent per annum shall be payable; and on payment of the whole 
or a semiannual or quarterly installment of the second annual 
premium the whole, one-half, or one-fourth of the annual divi- 
dend shall be allowed. 

“To members insured by participating single premium or paid- 
up policies or additions, upon the anniversary in 1909 of the 
date thereof, or, in case of continuing automatic insurance, of 
the due date of the annual premium named in the policy if then 
in force, except that in case of automatic paid-up insurance which 
became, or shall become, paid up after the anniversary in 1908 
and prior to the anniversary in 1909 only a proportional part of 
such dividend shall be credited. 

“To payees under participating installment contracts, on pay- 
ment in 1909 of an annual installment certain other than the first 
or the first fractional payment thereon. 


“To persons legally entitled thereto, upon such participating 
policies as may be received as claims by death or maturity during 
the year 1909, upon payment of such claims. 


“The amount of each such dividend to be ascertained in ac- 
cordance with the suggestions and recommendations submitted 
by the actuary this day with the said estimate, which suggestions 
and recommendations are hereby adopted, and ordered to be 
spread upon this record, and referred to as a part of this vote. 


“This vote is to be construed as of January 1, 1909, and as ap- 
plying only to policies then in force, or which may be reinstated 
in 1909.” 

Whatever references the forms of policies issued by plaintiff 
have contained as to the right of policyholders to participate in 
profits or surplus have been varied, as will be seen from the 
following :— 

Policies issued from July 1, 1870, to October 31, 1872, 
provide :— 

“That, in case of default in the payment of any annual premium 
when due hereon, if there shall then be a sum sufficient to meet 
said premium credited by this company upon this policy, by way 
of dividends or surplus premiums, then, if there be no other in- 
debtedness to this company on account of this policy, said pre- 
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mium shall be considered and receipted as paid, by the cancellation 
of an equal amount of such dividends or surplus premiums, and 
that all such dividends or surplus premiums remaining in the 
custody of this company at the maturity of this policy shall then 
be payable with the sum herein insured.” 

On the back of the policy forms in use from December 31, 1887, 
to April 23, 1904 (with the possible exception of an occasional 
form used in the latter part of that period), there was this 
notice :— 

“The insured under this policy is a member of the company. 
Members share in its surplus as provided in its charter.” 

Policies issued between July 1, 1896, and April 23, 1904, con- 
tained this additional clause :— 

“That in case of default in the payment of any premium or in- 
stallment of premium when due hereon, if a sum sufficient to fully 
meet said payment, or a quarterly installment of the annual pre- 
mium, shall have been previously credited by this company on 
account of this policy by way of dividends or surplus premiums, 
then if there be no other indebtedness to this company on account 
of this policy, said premium or installment of premium shall be 
considered and receipted as paid by the application and cancella- 
tion of an equal amount of such previous credit; but such divi- 
dends or surplus premiums shall not be so applied unless sufficient 
to pay in full the required payment or the quarterly cash install- 
ment of the annual premium; and any balance of such dividends 
or surplus premiums declared and credited, remaining in the 
custody of this company at the maturity of this policy, shall then 
be payable with the sum herein insured.” 

Those issued from April 25, 1904, to August 31, 1906, provide 
that :-— , 

“This policy will participate in the distribution of surplus as 
provided in the charter of the company.” 

“That in case of default in the payment of any premium or of 
any installment of premium when due hereon, if a sum at least 
equal to such payment or to a quarterly cash installment of the 
annual premium shall have been previously credited by the com- 
pany on account of this policy by way of dividends or surplus 
premiums, then if there be no other indebtedness to the company 
on account of this policy, and unless otherwise directed by the 
insured, said premium or installment of premium shall be paid 
by the application and cancellation of an equal amount of such 
previous credit; but such credit shall not be so applied unless 
sufficient to pay in full the required payment or at least a 
quarterly cash installment of the annual premium, and any balance 
of such credit remaining in the custody of the company at. the 
maturity of this policy shall be payable. with the sum herein 
insured.” 
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Those issued from September 1, 1°06, to December 31, 1907, 
provide that :— 


“This policy, upon payment of the second annual premium and 
during its continuance thereafter either as a premium paying or 
a paid-up policy, will participate in annual dividends as declared 
and respectively apportioned by the company’s directors. Divi- 
dends declared and credited may be applied on premiums due 
hereon, or drawn in cash, or left with the company to accumulate 
at such rate of interest as the directors may determine. Any divi- 
dends due on account of this policy at its maturity shall be payable 
with the sum herein. insured.” 


“If any premium or installment of premium be not paid 
herein provided, and if there be at that time accumulated divi- 
dends credited on account of this policy at least equal to the cash 
payment required, then, unless previously directed to the contrary 
in writing by the payee of such accumulations, said payment shall 
be made by the application and cancellation of an equal amount 
of such credit; and if such credit be less than the required pay- 
ment, then out of such credit, if sufficient, shall be paid a semi- 
annual or quarterly cash installment of the annual premium.” 

Those issued from January 2, 1908, to February 19, 1913, pro- 
vide that :— 

“This policy, upon payment of the second annual premium and 
during its continuance thereafter either as a premium paying or 
a paid-up policy, will participate annually in the divisible surplus 
which shall. be determined and apportioned by the company. The 
dividend (1) shall be payable in cash to the insured or his assigns, 
or (2) at the option of the payee thereof, if the company be di- 
rected in writing by said payee prior to the expiration of thirty- 
one days after such dividend becomes payable, may be * * * 
(2) left with the company, subject to withdrawal, to accumulate 
at such rate of interest, credited annually at not less than three 
per centum, as the company may determine, or (3) applied on a 
premium due hereon, or (4) converted into a paid-up addition 
to the sum insured hereunder. Any dividends due and unpaid at 
the maturity of this policy shall be payable with the sum herein 
insured to the payee of such insurance. 


“Whenever the reserve hereon, with any accumulated dividends 
credited and the cash value of any paid-up additions hereto, shall 
equal the reserve on a fully paid-up policy of this same kind 
and amount for the then age of the insured at nearest birthday, 
upon request by the insured or his assigns and release of such 
dividends and paid-up additions, if all premiums then due shall 
have been paid as herein provided, the company will indorse this 
policy as fully paid up upon presentation hereof at its office in 
Hartford, Connecticut. Whenever the cash value of this policy 
and of any paid-up additions hereto, together with any accumu- 
lated dividends credited hereon, shall equal the full amount of 
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this policy, then or thereafter, during the lifetime of the insured, 
upon surrender hereof and release of such dividends and paid-up 
additions at such office, the company will pay to the insured or 
his assigns the face of the policy as a matured endowment, less 
any indebtedness to the company on or secured hereby. 

“If any premium or installment of premium be not paid as 
herein provided, and if there be at the expiration of the time 
herein provided for such payment accumulated cash dividends 
credited on account of this policy at least equal to the payment 
required, if the company be so previously directed in writing by 
the payee of such accumulations, said payment shall be made by 
the application of an equal amount of such credit, or if such 
credit be less than the required payment then and out of such 
credit, if sufficient, shall be paid a semiannual or quarterly in- 
stallment of the annual premium.” 

From July 1, 1910, to February 19, 1913, the words “extended 
insurance” replace the words “‘a paid up” in policies which provide 
for extended insurance rather than paid-up insurance. 

The plaintiff has been sending and now sends a premium notice 
to its members prior to the due date of the premium, the material 
part of which notice is as follows :— 

“The next payment on policy No. ..... will be due on the .. 
day of , 19.., as follows :-— 

Amount of installment of premium due 

Less dividend (allowed only if renewed) 


Cash payment 


Upon payment of the required premium the following form 
of statement of account and receipt is executed :— 


° 
| Oks sans Due the Connecticut Mutual Life 
| Insurance Company, 

| in cash, at its office in Hartford, Conn., on 
Annual pre- | the .... day of , payment as stated in 
mium, $ | the margin to continue policy No. ..., sub- 
Less divi- | ject to its terms and conditions, on the life of 
| 
| 


dend, in force for one year from that 


sents 
| 


Authority is hereby given to 
ceive the stated amount, and receipt for the 
same hereon. 


Cash pay- 
ment, $ 





Received amount as above, and the | 

charge for, delay of $...... , this | Wm. H. Deming, 
bes | Secretary. 

| 
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Plaintiff on December 31, 1909, had outstanding insurance 
amounting to $175,348,671.21 written on the annual dividend plan, 
$8,843,658 on the nonparticipating, and $355,522 with post mortem 
dividend only. Its business had so increased that on December 
31, 1910, it had outstanding $183,846,413.72 of annual dividend 
business, $7,669,841 nonparticipating, and $352,022 with post 
mortem dividend only, represented by 77,369 policyholders in 1909 
and 80,097 policyholders in 1910. The company, however, for 
several years past has written and now writes only participating 
policies ; the nonparticipating policies now in force being confined 
to policies issued for paid-up insurance upon surrender of pre- 
mium paying policies where premiums were defaulted, and certain 
policies of so called “term insurance.” 


Section 3529 of the General Statutes of Connecticut (as 
amended by Pub. Acts 1903, c. 19, § 2) provides among other 
things that :— 

“Payments in the form of dividends, or otherwise, shall not be 
made to its stockholders by any life insurance company organized 
under the laws of this state, unless its assets exceed by the amount 
of such payment the amount of its paid-up capital stock and all 
of its liabilities, including its reinsurance reserve upon policies 
issued before January 1, 1901, computed upon the basis of the 
actuaries’ or combined experience table of mortality with com- 
pound interest at four per centum per annum, and upon policies 
issued after said date computed upon the American experience 
table of mortality with compound interest at three and one-half 
per centum per annum; and no payment shall be made to the 
policyholders of any such company except for matured claims 
and in the purchase of surrendered policies, unless the assets of 
such company exceed by the amount of such payments its lia- 
bilities, including its reinsurance reserve, computed as above pro- 
vided in this section.” 

Section 3538 (as amended by Pub. Acts 1907, c. 193, § 1) pro- 
vides that :— 


“No life insurance company doing business in this state shall 
make or permit any distinction or discrimination in favor of in- 
dividuals between insurants of the same class and expectation of 
life in the amount or payment of premiums or rates charged for 
policies of life or endowment insurance, or in the dividends or 
other benefits payable thereon, or in any other of the terms and 
conditions of the contracts it makes; nor shall any such company 
or any agent, subagent, broker, or any other person, make any 
contract of insurance or agreement as to such contract, other 
than is plainly expressed in the policy issued thereon; nor shall 
any such company or agent, subagent, broker, or any other person, 
pay or allow, or offer to pay or allow, as inducement to insurance, 
any rebate of premium payable on the policy or any special favor 
or advantage in the dividends or other benefit to accrue thereon, 
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or any valuable consideration or inducement whatever not speci- 
fied in the policy of insurance. No person shall receive or accept 
from any company or agent, subagent, broker, or any other per- 
son, as inducement to insurance, any such rebate of premium 
payable on the policy, or any special favor or advantage in the 
dividends or other benefit to accrue thereon, or any valuable con- 
sideration or inducement not specified in the policy of insurance.” 

Section 3527 of the General Statutes of Connecticut provides 
that :— 

“Every life insurance company chartered by this state shall, 
on or before the first of March in each year, render to the In- 
surance Commissioner a report, signed and sworn to by its presi- 
dent and secretary, of its condition upon the preceding thirty-first 
of December, which shall include a detailed statement of its 
assets and liabilities on that day; the amount and character of 
business transacted, moneys received and expended during the 
year; a descriptive list of all policies and contracts of insurance 
in force on that day; and such other information as the commis- 
sioner may deem necessary.” 

In compliance with the last mentioned section of the statutes 
the plaintiff has been accustomed to file an annual statement with 
the Insurance Commissioner of Connecticut upon blanks pre- 
pared and furnished by him, covering in detail its financial con- 
dition and business operations, In the statement of income and 
disbursements, as called for on said forms, plaintiff has been re- 
quired to report various facts which include duplications and 
cross-entries. Said forms also provide for statements under head- 
ings, “Ledger Assets,’ “Non-Ledger Assets,” and “Liabilities, 
Surplus, and Other Funds.” ‘ 

In its reports to the State Insurance Commissioner for the 
years 1909 and 1910, plaintiff reported the following income and 
sources thereof, viz.:— 

1909. 1910. 

1. First year’s premiums on original 

policies without deduction ... $543,926.42 $626,831.57 
. Surrender values applied to pay 

first year’s premiums 1,196.31 1,528.95 
. Dividends applied to purchase 

paid-up additions and an- 

nuities 892.71 2,220.67 
. Surrender values applied to pur- 

chase paid-up insurance and 

annuities 46,811.5 26,700.29 
. Consideration for original an- 

nuities involving life contin- 

gencies LP 8,392.25 
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1909 1910 
6. Consideration for supplementary 
contracts involving life con- 
tingencies $398.25 $469.06 


. Total new premiums $621,400.38 $666,142.79 
. Renewal premiums, without de- 

duction $4,428,125.65 $4,583,723.47 
. Dividends applied to pay renewal 

premiums ........ reer 918,293.08 906,860.57 
. Surrender values applied to pay 

renewal premiums 1,291.46 


. Total renewal premiums $5,349,419.28 $5,491,875.29 
. Total premium income $5,970,819.66 $6,158,018.29 
. Consideration for supplementary 

contracts not involving life 

contingencies 2,010,88 5,677.95 
. Dividends left with the company 

to accumulate at interest .... 197,411.88 204,331.50 
. Gross interest on mortgage loans, 1,169,867.89 —1,231,088.90 
». Gross interest on land contracts, 14,418.07 38,595.69 
. Gross interest on deferred cash 

payments on real estate sold, 166.30 
. Gross interest on bonds, and divi- 

dends on stocks 1,292,333.36  1,206,846.29 
. Gross interest on premium notes, 

policy loans, or liens 208,993.98 249,607.05 
. Gross interest on deposits in trust 

companies and banks 20,686.84 18,503.86 
. Gross discount on claims paid in 

advance 4,503.19 1,035.41 
. Gross interest on other debts due 

the company 489.11 
. Gross rents from company’s 

property, including $35,000 

for company’s occupancy of 


its own buildings 379,788.63 309,329.65 


. Total gross interest and rents. . .$3,091,081.07 $3,055,173.15 
. Payments made to agents cor- 

rected 446.52 
. Suspense account, unadjusted 

monthly payments on land 

contracts 24,921.51 
. Refund on surety bond 57.06 
. Agents’ balances previously 

charged off 1.88 
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1909 1910 
29. Gross profit on sale or maturity 
of ledger assets, viz. :— 
Real estate $60,225.39 $23,573.12 
Pes Score octes Anieal onto 8,251.77 164,094.62 
30. Gross increase, by adjustment, in 
value of ledger assets, viz. :— 
Bonds (for accrual of discount), 7,643.96 5,583.19 


31. Total income $9,362,425.06 $9,616,898.34 


The second, fourth, tenth and thirteenth items of each of the 
income columns of the plaintiff’s reports for these years repre- 
sented no actual receipts by the company and were offset by cor- 
responding cross-entries on the disbursement side of the account. 

The amounts represented by the third item, “Dividends applied 
to purchase paid-up additions and annuities,” and by the four- 
teenth item, “Dividends left with the company to accumulate at 
interest,” were also included in the eighth item, “Renewal pre- 
miums without deduction,’ with the result that, although the 
company actually received these several amounts but once, they 
were twice accounted for in the footing of total income; the 
duplication being corrected by cross-entries on the disbursement 
side of the account. 

The ninth item, “Dividends applied to pay renewal premiums,” 
entered both in the income and disbursement columns of the re- 
spective reports, represents as a matter of fact no pecuniary trans- 
action, and merely shows the amount of reductions of which par- 
ticipating policyholders availed themselves when making payment 
of their renewal premiums during these years. In other words, 
it is the amount of the difference between the maximum premiums 
contained in their policy contracts and the amounts required of 
them and which they actually paid as renewal, premiums, and 
the amounts represented thereby appear in the respective reports 
purely as a matter of bookkeeping. 

Among the entries made on the disbursement side of plaintiff’s 
said reports were the following items, viz. :— 


1909. 1910. 
Gross decrease, by adjustment, in book 
value of ledger assets, viz. :— 
Real estate $132,971.22 
Bonds (for amortization of pre- 
mium ) 16,383.05 $12,987.03 
Gross loss on sale or maturity of ledger 
assets, viz. :— 
Real estate 239,661.06 182,850.00 
Bonds 2,348.41 5,590.98 
Mortgage loan 200.00 
Dividends paid policyholders in cash 301,856.06 293,711.74 
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1909 
Dividends and interest thereon held on 


293 
1910 


deposit surrendered during the year.. $33,474.05 $73,716.60 


Furniture, fixtures and safes 7,934.09 
Repairs and expenses (other than taxes) 


on real estate 230,035.35 


1,872.73 
174,440.74 


Under the head of “Non-Ledger Assets” the following items, 


with others, are entered, viz. :— 
1909. 
Interest on mortgages :-— 
WE vi bentactarvaasbers cadena cen $ 15,121.46 
PIE ia Si bi aw thane 573,852.72 
Interest on bonds :— 
Due 
Accrued 
Interest on premium notes, policy loans 
or liens :— 
Due 149,214.50 
9,379.21 


2,895.18 
Accrued 12,740.06 
Market value of bonds and stocks over 
book value 197,566.62 
Gross premiums due and unreported, on 
paid-for policies in force Decem- 
ber 31st :-— 
New business 3,387.10 
Renewals 126,391.39 
Gross deferred premiums :— 
PEED kn cvksstivdasasededs 54,220.44 
Renewals 417,833.29 
Net uncollected and deferred premiums: 
Pee ND kic:kncevnecnae deatetics 46,086.03 
Renewals 435,379.74 


1910. 
$13,621.81 
772,840.82 
248,317.63 
149,023.57 

7,484.57 


2,601,83 
11,843.29 


434,165.75 


6,658.12 
151,705.75 


62,448.91 
437,665.20 


55,285.62 
471,496.76 


Under the heading “Liabilities, Surplus, and Other Funds” 
there are several entries of items, among them the follow- 


ing, viz. :— 

1909. 
Premiums paid in advance $31,542.73 
Unearned interest and rent 95,544.52 


1910. 
$32,669.16 
115,786.45 


Although plaintiff, in its reports to the Insurance Commissioner 


of Connecticut, stated its total gross income for 1909 as $9,362,- 
425.06, and for 1910 as $9,616,898.34, nevertheless in the return 
which it made to the Commissioner of Internal Revenue for 
these years it stated its gross income for 1909 as only $8,034,- 
874.12, and for 1910 as $8,238,554.09. But in the return for 
1909 it failed to include the amounts of certain items which it 
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had listed as income in its report to the State Insurance Commis- 
sioner for that year, viz., the item :— 


Gross profit on sale or maturity of ledger 
assets, viz. :—- 
RRR ORNS 555.5 ot Srssavia avs rwrsh iw wretencate $60,225.39 
MM ei Adina aco a eae 8,251.77 $68,477.16 


—the amount of which profit items represents the difference be- 
tween their book value and the amount that plaintiff received 
from sale thereof (though, in relation to the bonds, the amount 
received on sale was but $1,433 above their market value on 
December 31, 1908); the item, “Gross increase, by adjustment, 
in book value of ledger assets, viz.: Bonds (for accrual of dis- 
count), $7,643.96”; the item, “Dividends applied to pay renewal 
premiums, $918,293.08” (entered on both income and disburse- 
ment sides of the report to the State Insurance Commissioner 
for that year); and the amount of $15,320.27, representing cer- 
tain dividends left with plaintiff in previous years by policy- 
holders, on deposit (and subject to be withdrawn in cash at any 
time), and the amount of which plaintiff during the year 1909 
applied to the payment of premiums at the request of the policy- 
holders, although the amount of this item plaintiff included in 
the item “Renewal premiums, without deduction,” appearing in 
its report made to the State Insurance Commissioner in 1910. 


The Commissioner of Internal Revenue, however, by a first 
amendment to plaintiff’s gross income return, added the amounts 
of the items, “Dividends applied to pay renewal premiums, $918,- 
293.08” ; “Dividends left with plaintiff” (in previous years and 
applied in 1909 to the payment of premiums), “$15,320.27” ; 
“Gross profit on sale of ledger assets, $68,477.16”; and “Divi- 
dends applied to purchase paid-up additions and pure endowment, 
$892.71" (although this last item had been accounted for in 
plaintiff’s return)—thereby increasing the amount of plaintiff’s 
gross income for 1909 to $9,037,857.34. 

Plaintiff in its return for that year had claimed deduction items 
totaling $8,233,192.52 (exclusive of the $5,000 exemption al- 
lowed by the act), among which were the following items, ap- 
pearing on the disbursement side of its statement to the Con- 
necticut Insurance Commissioner, as “Gross loss on sale or ma- 
turity of ledger assets, viz.: Real estate, $239,661.06; Bonds, 
$2,348.41; Mortgage loan, $200.00”; Gross decrease, by ad- 
justment in book value of ledger assets, viz.: Real estate, $132,- 
971.22” (representing the claimed depreciation on a piece of 
property in Milwaukee known as the “Goldsmith property,” 
which the plaintiff had agreed to sell at that much less than its 
cost to the company, who had acquired it by foreclosure pro- 
ceedings in 1905); and $7,934.09, disbursed for furniture, fix- 
tures, safes, and repairs to plaintiff's home office, but of these 
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the commissioner refused to allow as deductions the amount of 
the disbursement for furniture, fixtures, safes, and repairs, 
$7,934.09; $227,437.06 of the $239,661.06 claimed for loss on 
sale of real estate; and $99,728.42 of the claimed depreciation 
on the “Goldsmith property.” He did, however, allow as a re- 
duction $16,383.05, representing the item “Gross decrease, by ad- 
justment, in book value of ledger assets, viz.: Bonds (for 
amortization of premium),” which item, although entered on the 
disbursement side of plaintiff’s report to the Insurance Commis- 
sioner of Connecticut, plaintiff had failed to claim as a deduction 
item in its return of income to the Internal Revenue Commis- 
sioner, which would make a net disallowance of claimed deduc- 
tions to the extent of $318,716.68, but this was figured by the 
commissioner as $318,726.52. 


By a second amendment the Commissioner of Internal Revenue 
added to the gross income the sum of $5,583.19 on account of 
the item “Gross increase, by adjustment, in book value of ledger 
assets, viz.: Bonds (for accrual of discount),” although the 
actual amount thereof for 1909 was $7,643.96; $21,705.04 on 
account of the “Non-Ledger Assets, deferred and uncollected 
premiums,” and $63,035.09 for “Interest due and accrued” and 
“premiums and interest paid in advance”; the amount of the 
last two items having been accounted for in the income column 
of plaintiff’s statement to the Insurance Commissioner of Con- 
necticut for the year 1908. The Commissioner of Internal 
Revenue also made a further change in the return by reducing 
the amount of $60,225.39, which he had by his first amendment 
added to the gross income on account of the item “Gross profit 
on sale or maturity of ledger assets, viz.: Real estate,” to 
$7,383.39, having deducted therefrom $52,842 by prorating the 
profits over the number of years which the company had held 
the several pieces of real estate sold by it at a profit in 1909. In 
this way the amount of gross income was increased to $9,075,- 
338.21, and its net income for that year for taxation purposes 
made to appear as $1,155,862.66. 


In its return made to the Commissioner of Internal Revenue 
for 1910 plaintiff did not include as part of its gross income for 
that year certain items appearing in the income column of its 
statement for 1910 to the Insurance Commissioner of Connecti- 
cut, viz.: “Dividends applied to pay renewal premiums, $906,- 
860.57” (entered once as an item of income and also as a dis- 
bursement item in said report) ; “Gross profit on sale or maturity 
of ledger assets, viz.: Real estate, $23,573.12; Bonds, $164,- 
094.62”; “Gross increase, by adjustment, in book value of ledger 
assets, viz.: Bonds (for accrual of discount), $5,583.19,” and 
“Payments made to agents corrected, $446.52.” 


To the $8,238,554.09 returned as gross income for 1910 the 
cominissioner added the amounts of the items “Surrender values 
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applied to pay new premiums, $1,528.95”; “Dividends applied 
to purchase paid-up additions and annuities, $2,220.67 ;” “Sur- 
render values applied to purchase paid-up insurance and annuities, 
$26,700.29” ; “Dividends applied to pay renewal premiums, $906,- 
860.57”; “Surrender values applied to pay renewal premiums, 
$1,291.46”; “Consideration for supplementary contracts not in- 
volving life contingencies, $5,677.95” (representing a death 
claim and accumulations left with plaintiff to be paid in install- 
ments as requested by a policyholder before death), an item ap- 
pearing on both income and disbursement sides of plaintiff’s 
report to the Insurance Commissioner of Connecticut; “Gross 
discount on claims paid in advance, $1,035.41”; “Rent from com- 
pany for occupancy of its own buildings, $35,000”; “Gross profits 
on sales of real estate, $6,767” (amount of this item in report to 
Insurance Commissioner being $23,573.12); “Gross profits on 
sales of bonds, $164,314.62” (appearing as $164.094.62 in the 
statement to the Commissioner of Insurance); ‘Bonds (for 
accrual of discount), $5,583.19"; “Deferred and uncollected pre- 
miums” and “Premiums paid in advance,” $28,864.95 ; “Accrued 
and overdue interest” and “Interest paid in advance (in 1909 
and accounted for in that year’s report to the Insurance Com- 
missioner of Connecticut), $127,963.85"; “Surrender values 
applied to pay renewal premiums, $1,291.46”; “Surrender values 
applied to purchase paid-up insurance and annuities, $26,700.29,” 
and $226.52, supposed to represent the item “Payments made to 
agents corrected, $446.52,” entered in the income column of 
plaintiff's report to the Insurance Commissioner of Connecticut 
—the amount of these additions being $1,314,035.43, making the 
total gross income for 1910, as amended, $9,552,589.52. 

In its return of income for 1910 plaintiff had claimed for de- 
duction items amounting to $8,090,744.58 (exclusive of the $5,000 
exemption allowed by the act), among which were the items “Loss 
on sale of real estate, $182,850,” and ‘‘Loss on bonds sold, $5,590.” 
The commissioner, however, disallowed $166,357.72 of the de- 
duction claimed for loss on sale of real estate and the whole of 
the amount claimed for loss on bonds sold. He also disallowed 
$1,383.49 of the deduction claimed on “addition to reserve,” but 
by then deducting $35,103.89 of the amount which he had pre- 
viously added as-gross income, covering the items of surrender 
value applied to payment of premiums, and the purchase of paid- 
up insurance and annuities amounting to $29,520.770, and the 
item, “Bonds (for accrual of discount), $5,583.19,” the net 
amount of items disallowed was $138,228.30, and the amount of 
net income for taxation purposes for that year was computed at 
$1,595,072.24. 

So as to avoid any misunderstanding as to the items in dispute, 
and as to the amounts and dates of payment of the taxes sought 


to be recovered, counsel for the parties entered into the following 
stipulation :— 
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United States District Court, District of Connecticut. 


The Connecticut Mutual Life Insurance Company vs. Robert O. 
Eaton, Collector. 


At Law—No. 1710. 
Stipulation. 


In the above entitled cause it is stipulated and agreed that the 
following is a correct statement of the amounts of the several 
items as to which the parties are at issue and of the several 
amounts which the complainant would be entitled to recover if 
its respective claims be sustained :— 


In connection with complainant’s income for year 1909 :— 


Commissioner’s First Amendment of Return. 


Amount added to gross income on ac- 
count of item described in complain- 
ant’s financial statement made to the 
Insurance Commissioner of Con- 
necticut as contained in Connecticut 
Insurance Report of 1910 (Gov- 
ernment’s Exhibit II), page 81, as 
“Dividends applied to pay renewal 
premiums:  1'($933,613.35 — $15,- 
320.27 ) $918,293.08 
Amount added to gross income on ac- 
count of item described in complain- 
ant’s financial statement made to the 
Insurance Commissioner of Con- 
necticut as contained in Connecticut 
Insurance Report (Government’s 
Exhibit II), page 81, as “Dividends 
applied to purchase paid-up addi- 
tions and annuities” 892.71 
Items added to gross income, which : 
the complainant does not contest :— 
1 Amount of premiums paid by applica- 
tion to cash credits $15,320.27 


1 Note of Explanation.—The total amount of the item 
added by the Commissioner, to wit, $933,613.35, included 
$15,320.27, dividends credited to policyholders in prior years 
and left with the company on deposit, subject to with- 
drawal at any time in cash. These cash credits were at 
the request of policyholders applied to the payment of 
premiums paid in 1909, and the complainant does not con- 
test the inclusion in the company’s gross income of these 
cash credits so applied. In the complainant’s financial 
statement as contained in Connecticut Insurance Report of 
1910 (Government’s Exhibit II) the amount of $15,320.27 
is included in the item “Renewal premiums without de- 
duction.” 
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Book profits on sale or maturity of 

bonds 8,251.77 
Book profit on sale of real estate (pro- 

rated in second amendment and re- 


duced to $7,383.39) 60,225.39 83,797.43 


Amount expended by complainant in office re- 
pairs, etc., and excluded by the commissioner 
from the item of “the ordinary and necessary 
expenses of maintenance and operation of the 
business and properties of the corporation” in- 
cluding $5,318.82 for alterations in home office). 
Balance, $2,615.27, not contested by Govern- 
ment 


Commissioner’s Second Amendment of Return. 


Net amount added to gross income as result of 

computing net income on so called revenue 

basis: Premiums, $21,705.04; interest, $63,- 

035.09 84,740.13 
Net amount of decrease in net income due to 

inclusion of items “Accrual of discount,” $5,- 

583.19, and “Amortization of bond values,” 

$16,383.05, not contested 10,799.86 
Net amount of increase in net income due to pro- 

rating losses on sales of real estate ($227,- 

437.06) plus prorated book loss on one parcel 

contracted for sale ($99,728.42), less prorated 

profits on sales of real estate ($52,842.00)... .$274,323.48 


On account of the first amendment to the complainant’s return, 
the complainant, on May 3, 1911, paid a tax of $8,075.99, and if 
the above described item of $918,293.08 was erroneously included, 
then the complainant is entitled to recover the amount so paid, 
to wit, $8,075.99, with interest from said May 3, 1911. 

On account of the second amendment, the complainant, on 
February 5, 1912, paid an additional tax of $3,482.64. If all the 
complainant’s claims are sustained the complainant would be 
entitled to recover the amount so paid with interest from said 
February 5, 1912 (as the corrections in the return which are con- 
ceded by the complainant would not have resulted in any taxable 
net income), or if all the complainant’s claims are sustained ex- 
cept the claims as to revenue basis items ($84,740.13), as to item 
of office repairs, etc. ($7,934.09), and as to item described as 
“Dividends applied to purchase paid-up additions, etc.” ($892.71), 
or as to any of said three items, then the complainant would be 
entitled to recover the amount so paid, to wit, $3,482.64, as the 
disallowance of the complainant’s claims as to all of said three 
items would not result in any taxable net income. 
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If the complainant is not entitled to deduct its full book losses 
on sales of real estate, and the commissioner’s method of pro- 
rating the book losses and profits on sales of real estate is sus- 
tained (the complainant’s other claims being sustained), then 
the taxable net income of the complainant, less specific deduction 
of $5,000, would be $144,002.65, and complainant should recover 
on account of its second payment the difference between said 
second payment of $3,482.64 and the correct amount of its 
liability, $1,440.03, to wit, $2,042.61, with interest from Febru- 
ary 5, 1912 

If the commissioner’s method of prorating the real estate losses 
and profits is sustained, and the claims of the complainant as to 
the following items, or any of them, are disallowed, the amount 
so recoverable by the complainant on account of its second pay- 
ment should be said amount of $2,042.61, less the amounts set 
opposite said items respectively :—-: 

Item described as “Dividends applied to the purchase 

of paid-up additions, etc.” ($892.71) ............8 
Item of office repairs, etc. ($7,934.09 less $2,615.27, 
not contested by Government ) 
Item resulting from computation on so called revenue 
basis ($84,740.13) 847.40 

If the Government’s claim as to the inclusion in gross income 
of the above described item of $318,293.08 is sustained, and if any 
of the complainant’s claims as to any of the following items are 
allowed, then the amounts recoverable would be the respective 
amounts set opposite said items, with interest thereon from the 
date of the payment covering the particular items :— 

Item described as “Dividends applied to purchase 

paid-up additions, etc.” ($892.71) ..........$ 

[tem of office repairs, etc. ($7,934.09) 

Item resulting from computation on so called 

revenue basis ($84,740.13) 

Item resulting from prorating losses and profits 

on sale of real estate, etc. ($274,323.48) 2,743.23 

In connection with the complainant’s income 

for 1910 :— 

Amount of addition to net income 

conceded by complainant (excepting 
all cross-entries ) :— 

Book profit on sale of real estate $ 6,767.00 

Agents’ credit balances .............. 226.52 

Reduction in net addition to reserve... 1,383.49 

Book profit on sale of bonds 164,314.62 172,691.63 


Amount of addition to net income on 
account of the following items, the 
complainant’s claims as to which are 
not contested by the Government :— 
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Consideration for supplemental con- 


Rae ee = is ie ON ann ae ae ana $ 5,677.95 
Gross discount on claims paid in ad- 

WOR hah ca Soh Rn home nn aia en SURG 1,035.41 
Home office, book rental ............. 35,000.00 


ee ere 5,590.98 $47,304.34 


Amount added to gross income on account of item 

described in complainant’s financial statement 

made to the Insurance Commissioner of Con- 

necticut as contained in Connecticut Insurance 

Report of 1911 (Government’s Exhibit III), 

page 77, as “Dividends applied to pay renewal 

DN dn calansdxascnesivncsaneniweses 906,860.57 
Amount added to gross income on account of item 

described in complainant’s financial statement 

made to the Insurance Commissioner of Con- 

necticut as contained in Connecticut Insurance 

Report of 1911 (Government’s Exhibit III), 

page 77, as “Dividends applied to purchase 

paid-up additions and annuities” ............ 2,220.67 
Net amount added to gross income as result of 

computing net income on so called revenue 

basis: Premiums, $28,864.95; Interest, $127,- 

NE i kN OKS4s €5EE LRN ORK SORES SERRE ES 156,828.80 
Net amount of increase in net income due to pro- 

rating losses on sale of real estate............ 166,357.72 


On account of the amendment to, the complainant’s return, the 
complainant on February 5, 1912, paid a tax of $14,522.64. 

By reason of the items not contested by the Government, to 
wit, $47,304.34, the complainant is entitled to recover $473.04, 
with interest from said February 5, 1912. 

If the above described item of $906,860.57 was erroneously in- 
cluded, then the complainant would on account thereof be entitled 
to recover $9,068.60, with interest as above. 

If the item described as “Dividends applied to purchase paid-up 
additions and annuities,” to wit, $2,220.67, was erroneously in- 
cluded, then the complainant would on account thereof be entitled 
to recover $22.20, with interest as above. 

If the so called revenue basis items (net addition, $156,828.80) 
were erroneously included, the complainant would on account 
thereof be entitled to recover $1,568.28, with interest as above. 

If the complainant is entitled to deduct the full amount of its 
book losses on sales of real estate, and the commissioner’s method 
of prorating such losses is erroneous (net increase, $166,357.72), 
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then the complainant would on account thereof be entitled to 
recover $1,663.57, with interest as above. 
The Connecticut Mutual Life Ins. Co., 
By Robinson, Robinson & Cole, Its Attys. 
The Defendant, 
By Frederick A. Scott, U. S. Attorney. 


It will be noticed that the plaintiff in this case is, like the plain- 
tiff in Mutual Benefit Life Insurance Co. vs. Herold (D. C.) 
198 Fed. 199, 218 and 201 Fed. 918, a strictly mutual company, 
and conducts its business in a manner very similar to the plain- 
tiff in that case, except that it makes no book charge against itself 
of the amounts of the so called “dividends” in favor of policy- 
holders who only obtain the benefit of these allowed reductions 
(for prior excessive premium payments) when making payments 
of renewal premiums, at which time the amount of these divi- 
dends are credited to them in either of the ways permitted by 
their policy contracts, and in that case, as in Connecticut General 
Life Ins. Co. vs. Eaton, Collector, supra, a good share of the 
controversy herein has centered around the questions as to what 
are and what are not “taxable dividends” under the act in 
question. 


Notwithstanding the claims of the parties set forth in the 
pleadings, in view of the stipulation which the parties have en- 
tered into, it becomes necessary for the court to pass only upon 
those questions which have been raised concerning the contro- 
verted items shown by the stipulation. 


[1] The items, “Dividends applied to pay renewal premiums,” 
amounting to $918,293.08 in 1909, and $906,960.57 in 1910, do 
not represent “income received.by plaintiff,” nor do they repre- 
sent “dividends paid to policyholders,” as the term “dividends” 
was intended to be understood by the act in question, and there- 
fore the commissioner erred in adding these items to the plain- 
tiff’s respective returns of gross income. Mutual Benefit Life 
Insurance Co. vs. Herold, supra; Connecticut General Life In- 
surance Co. vs. Eaton, Collector, supra. 

The amount of the items, “Dividends applied to purchase 
paid-up additions and annuities,” $892.71 in 1909, and $2,220.67 
in 1910, represent “income received,” and were properly included 
in plaintiff’s respective original returns of gross income for those 
years. Having been thus once accounted for as income, it was 
error on the part of the commissioner to again add the amounts 
thereof to the plaintiff’s gross income returns. 

[2] The amount of $5,318.82 expended for alterations in plain- 
tiff’s home office appears to have been disbursed solely with a 
view of facilitating the carrying on of plaintiff’s business, and to 
have been well within the provisions of the first part of the 
second paragraph of section 38 of the act. 
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The changes made in the office do not appear to have been such 
as to be properly included under the head of “permanent improve- 
ments,” ‘alterations,’ or “betterments,” tending to enhance the 
rental or market value of the building in case of sale. It should 
be remembered, also, that in these days of up to date business 
method requirements it often becomes necessary for business 
concerns to change the layout and appointments of the places 
wherein they carry on business, with a view to economy in space, 
a saving of unnecessary labor, and the bettering of working con- 
ditions of employees, to the end that a net saving of running 
expenses will result. In view of the consistent expansion of 
plaintiff’s business, which the evidence shows, it would seem that 
the amount expended for the changes made in the office ought 
not, under the circumstances, to be considered unreasonable or 
unusual, and that therefore the amount claimed might well have 
been allowed as an item of deduction. 


It seems to the court that business concerns, in matters of this 
kind, should be allowed a reasonable discretion, and the law so 
enforced as to help rather than to hinder them in making reason- 
able. progress in the deyelopment of their business, for it must 
appear to anyone giving the matter a moment’s consideration that 
the more successful the business the larger the results, even from 
the standpoint of taxes accruing to the Government. 


|3] In relation to the items “due and deferred, though uncol- 
lected, premiums” and “premiums paid in advance,” on account 
of which the commissioner added to the plaintiff's gross returns, 
$21,705.04 for 1909, and $28,864.95 for 1910, which, as well as 
those covering the items concerning “overdue and accrued, though 
uncollected, interest and rents,” and “interest paid in advance,” 
represent in the first instance*the difference in the balances 
shown by the plaintiff's report to the Insurance Commissioner 
of Connecticut as of December 31, 1908, and the balance of like 
items shown by its report as of December 31, 1909, and in the 
second instance the difference between the balance of December 
31, 1909, and that of December 31, 1910, the testimony is that, 
in so far as concerns the amount added on account of the “un- 
collected premium” items for 1909, no income in fact was received 
thereon by the company during that year, nor any part of the 
like addition for 1910 during that year. It also appears that the 
company still stands a chance of never receiving a large part of 
the amount of the additions so made, although the items and the 
amounts thereof are required to be reported in plaintiff’s annual 
statements to the Insurance Commissioner as “non-ledger assets,” 
because of the form of reports which the Insurance Commissioner 
furnishes. ‘The testimony further shows that, whatever payments 
are received from these sources of revenue, such payments are 
duly entered and returned as income for the year when received, 
that the “advance premium payments” made in 1908 on policy 
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premium payments due in 1909 were included in the income re- 
ported for 1908, and that all advance payments made in 1909 on 
account of premiums due in 1910 were included in plaintiff's in- 
come return for 1909. 

The same is likewise true of the amounts of the items of “over- 
due, accrued and uncollected, interest and rents,” and of the item 
“interest paid in advance,” on account of which the commissioner 
added $63,035.09 to the income return for 1909 and $127,963.25 
for 1910; for, while plaintiff is obliged to include a statement con- 
cerning these items in its annual reports to the Insurance Com- 
missioner of the state, they actually form no part of its income 
until paid, at which time the payments are duly entered and re- 
ported as income. 


In all but the first one of the acts which Congress has passed 
relative to taxing income (viz., Act August 5, 1861, c. 45, 12 Stat. 
292, 309, confined to incomes of individuals), it was provided 
that the tax be levied upon either the “gross amount of receipts,” 
the “annual gains, profits or income,” the “annual gains, profits 
and income,” or upon the “gains, profits and income”; while the 
act now being considered provides that the tax be levied upon 
the “entire net income over and above five thousand dollars re- 
ceived during such year.” It will also be noticed that in such 
prior acts provision was made that “interest received or accrued” 
upon notes, bonds, mortgages, or other forms of indebtedness 
bearing interest, “whether paid or not, if good and collectible,” be 
included in estimating the “annual gains, profits or income” on 
which to levy the tax, while the section of this act contains no 
such provision. 


In view of this fact it would seem as though the intention of 
Congress was that the levying of the tax be confined to such gross 
income only, i. e., receipts, less allowable deductions, as were 
actually received during the year, and that therefor the amounts 
added by the commissioner covering items stated (because they 
do not represent income actually received during the respective 
years) were erroneously added. Mutual. Benefit Life Ins. Co. vs. 
Herold, supra; Connecticut General Life Ins. Co. vs. Eaton, Col- 
lector, supra. 

[4] The commissioner’s action in adding to the gross income 
returns which plaintiff filed certain amounts on account of profits 
realized upon sales made of real estate during the years 1909 and 
1910, and disallowing a large portion of the deductions claimed 
for losses on like sales of real estate, including the amount claimed 
as loss for depreciation of the “Goldsmith property,” presents 
for solution quite a difficult question. 

Some of the previous acts passed by Congress, similar to the 
one in question, contained provisions relating to the estimating 
as income profits realized from sales of real estate, and some of 
them also provided for an allowance as a deduction of the losses 
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resulting from sales of real estate, as witnessed by Act June 30, 
1864, c. 173, § 116, 13 Stat. 281, wherein it was provided that in 
estimating income the ‘net profits realized by sales of real estate 
purchased within the year for which income is estimated, shall 
be chargeable as income”; Act March 3, 1865, c. 78, § 1, 13 Stat. 
479, that “net profits realized by sales of real estate purchased 
within the year for which income is estimated shall be chargeable 
as income, and losses on sales of real estate purchased within the 
year for which income is estimated shall be deducted from the 
income of such year’; Act March 2, 1867, c. 169, § 13, 14 Stat. 
478, that “profits realized within the year from sales of real 
estate purchased within the year or within two years previous to 
the year for which income was (is) estimated”; shall be assessed 
as part of the income for that year; Act July 19, 1870, c. 255, 
§ 7, 16 Stat. 257, that “in estimating the gains, profits and income 
* %* * there shall be included * * * profits realized with- 
in the year from sales of real estate purchased within two years 
previous to the year for which income is estimated”; and Act 
Aug. 28, 1894, c. 349, § 28, 28 Stat. 553, that “in estimating the 
gains, profits, and income of any person there shall be included 
* * * profits realized within the year from sales of real 
estate purchased within two years previous to the close of the 
year for which income is estimated”—while the only provision 
contained in the act now in question (in so far as concerns de- 
ductions allowed for losses) reads “‘all losses actually sustained 
within the year, and not compensated by insurance or otherwise, 
including a reasonable allowance for depreciation of property, 
if any.” It therefore becomes necessary to ascertain just what 
was intended by the wording of this part of the statute. 

Plaintiff acquired title to all of the real estate in question 
(about 132 parcels) through foreclosure proceedings, and had 
held title to some of it for as long a time as thirty years before 
making sale; the title to the “Goldsmith property” having been 
obtained some time during the year 1905, and the title to none of 
these places after the year 1908. The properties represented the 
security given for mortgage loans which plaintiff had originally 
made thereon, and therefore were not properties purchased by 
plaintiff for use in the conducting of its business, nor obtained 
by it for speculation or investment purposes. The several pieces 
were, until sold, carried on the books of the company at a valua- 
tion shown by their cost to plaintiff on the books, and plaintiff 
always received therefrom, after taking title thereto, a net return 
on the investment represented, although on some pieces this 
return did not average quite 2 per cent a year. The properties 
were also listed as real estate forming a part of the company’s 
assets when making annual reports to the Insurance Commis- 
sioners of the several states, at the valuation shown by the com- 
pany’s books, and no exception has ever been taken thereto by 
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any State Insurance Commissioner, and the testimony shows that 
an appraisal of these properties was made under the direction 
of the Insurance Commissioner for the state of Connecticut in 
1907, which appraisal shows slight advance over the book value 
of the properties. 

While the act does provide for the deduction allowance of a 
reasonable sum for such depreciation of property as has actually 
taken place within the year, it seems hardly reasonable to believe 
that such a piece of property as the testimony shows the “Gold- 
smith property” to have been did depreciate in value to the extent 
of $132,971.22 within the year 1909, and especially is it so when 
it is remembered that plaintiff had acquired that piece of property 
only about four years previous to the time of sale at a cost so 
largely in excess of the selling price. 

The court is therefore obliged to conclude that the amount thus 
claimed for deduction was unreasonable, and that the action of 
the commissioner in allowing only $33,242.80 of the claim was 
fair and just under the circumstances, and that this action in re- 
lation thereto should be upheld. 


There seems to be no limitation provided in the act as to the 
amount of deductions to be allowed for losses actually sustained 
from any source during the year, and whether due to conditions 
of business, the sale of property, or anything else, and the court 
must therefore assume that the statute contemplated that the 
full amount of all losses sustained within the year would be 
allowed. 


The testimony having failed to disclose that the respective 
amounts claimed for deduction on account of losses sustained by 
the sales of real estate did not in fact represent actual losses 
caused to plaintiff thereby within the respective years for which 
they were claimed, the court must assume that the claimed losses 
were actually sustained, and for this reason plaintiff must be 
allowed deductions to the full amount of these losses. 


Were the plaintiff a stock corporation, the question might arise 
as to whether the profits which plaintiff had realized from sales 
of real estate, the title to which it had obtained previous to the 
time the act came into operation, should be considered as an ad- 
dition to its capital, or a part of its yearly income, and, on the 
other hand, whether the losses sustained by like sales did not in 
fact represent a diminution of capital, and not such items of actual 
loss within the year as the act intended should be allowed as de- 
ductions when ascertaining the yearly net income for taxation 
purposes, 


The plaintiff being a strictly mutual life insurance company, 
without capital stock, and no question arising in the case concern- 
ing division of any profits accruing from the sales of real estate, 
the court has not been called upon to decide questions like those 
which were raised before Judge Lowell in the United States Cir- 
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cuit Court, District of Massachusetts, in the case of Merchants’ 
Insurance Co. vs. McCartney, Fed. Cas. No. 9,443. 

In view of the above the issues are found in favor of the plain- 
tiff on the following contested items, viz.: “Dividends applied to 
pay renewal premiums, $918,293.08,” under the first count, and 
the like item of $906,806.57, under the second count; “Dividends 
applied to purchase paid-up additions and annuities, $892.71, 
under the first count, and the like item of $2,220.67, under the 
second count; “Disbursements for alterations and furnishings 
in planitiff’s home office, $5,318.82,” under the first count; “Pre- 
miums, rents, and interest due and accrued, though uncollected,” 
and “Premiums and interest paid in advance,” computed on a 
revenue basis as $84,740.13, under the first count, and the like 
item of $156,828.80, under the second count; “Losses on sales of 
real restate, $239,661.06,” under the first count, and $182,850, 
under the second count. And in favor of the defendant on these 
contested items, viz.: “Profits realized from sale of real estate 
during the year 1909, $60,235.39,” under the first count, and the 
like item during 1910, $23,573.12, under the second count, and 
on account of “Depreciation claimed on ‘Goldsmith property,’ 
$99,728.42,” under the first count. 


On the following uncontested items the issues are found for 
the plaintiff, viz.: “Disbursements made for furnishings, altera- 
tions, etc., in plaintiff’s home office, $2,615.27,” under the first 
count (being the balance of that item); “Consideration paid for 
supplemental contracts $5,677.95,” under the second count; 
“Gross discount on claims paid in advance, $1,035.41,” under the 
second count; “Rentals paid for use of home office, $35,000,” 
under the said count; and “Losses by book on sale of bonds, 
$5,590.98,” under said second count. And for the defendant 
on these items, likewise uncontested, viz.: “Premiums paid by 
application of cash credits (previously left with plaintiff), $15,- 
320.27,” under the first count; “Bonds for accrual of discount, 
$5,583.19,” under the first count, and “Book profits on sale or 
maturity of bonds, $8,251.77,” under the first count; “Agents’ 
credited balances, $226.52,” under the second count; “Reduction 
in net addition to reserve $1,383.49,” under the second count; and 
“Book profits on sale of bonds, $164,314.62,” under the second 
count. 


It will be noticed that, notwithstanding the Commissioner of 
Internal Revenue ultimately decided to add to the respective 
gross income returns only the prorated amounts of the profits 
which plaintiff realized by sales of real estate in the years 1909 
and 1910, instead of the full amount of profits accruing from 
such sales this decision has given the Government the benefit of 
the full amount of such profits, and this appears but simple 
justice, if the plaintiff, on the other hand, is to have the benefit 
by way of deduction items to the full extent of the losses which 
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it sustained by like sales during these years, although the result 
will be the same to the plaintiff under the terms of the stipulation 
of counsel. 

Most of the points raised in this case having been fully dis- 
cussed in Mutual Benefit Life Insurance Co. vs. Herold, supra, 
as well as in Connecticut General Life Ins. Co. vs. Eaton, Col- 
lector, which latter case was decided at this term of court, it 
hardly seems necessary to do more than to say that the opinion 
in the latter named case controls and should be read in connection 
with this decision. 

Therefore the judgment of the court is that $1,894.98 of the 
amount which was paid as a tax on plaintiff’s income for 1910 
on account of items added to its return for 1910 by the Commis- 
sioner of Internal Revenue be retained, and that plaintiff recover 
of the defendant the remainder of the taxes thus paid, to wit, 
$12,627.66, with interest from February 5, 1912; also that plain- 
tiff recover of the defendant the tax which it paid on account of 
items which the Commissioner of Internal Revenue added to its 
income return for 1909 (by his first amendment thereto), viz., 
$8,075.99, with, interest from May 3, 1911, and that the plaintiff 
recover of the defendant the tax paid by plaintiff on account of 
items which the Commissioner of Internal Revenue added to its 
income return for 1909 (by his second amendment thereto), to 
wit, $3,482.64, with interest from February 5, 1912. Under the 
foregoing rulings, the plaintiff had no taxable income for 1909, 
and defendant can retain no part of the tax collected. 

Decree accordingly. 


a OD 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. First DEPARTMENT. 


SALVIN 
vs. 


SALVIN er at. (No. 6601.)* 


INSURANCE--RIGHT TO PROCEEDS—DESIGNATION OF BENE- 
_ FICTARY. 

Where an insurance policy provided for payment to “B., the wife of the 
insured,” or in the event of her prior death to the executors or ad- 
ministrators of the insured, B. did not lose her rights as beneficiary 
by obtaining a divorce from the insured; the words “the wife of the 
insured” being merely descriptive, and not importing an implied con- 
dition that she should continue to be his wife up to the time of his 
death. 

(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


* Decision rendered, Dec. 31, 1914. 151 N. Y. Supp. 60. 
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Appeal from Special Term, New York County. 

Action by Harry Salvin, as administrator of Sidney I. Salvin, de- 
ceased, against Bertha Salvin and the Equitable Life Assurance Society 
of the United States. The defendant Bertha Salvin demurred to the com- 
plaint, and appeals from an order denying her motion for judgment on 
the pleadings. Reversed, and motion granted. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, Dowling 
and Hotchkiss, JJ. 


Otto Horwitz, of New York City, for Appellant. 
Percy L. Housel, of Riverhead, for Respondent. 


Dow LIne, J. 

The complaint sets forth that the defendant Equitable Life 
Assurance Society of the United States, on the application 
of Sidney I. Salvin, and in consideration of the payment to it by 
him of the sum of $78.83, and of a like annual payment there- 
after, assured the life of the said Salvin for the sum of $1,500 
for a term of twenty years from the date of said policy, January 
15, 1902, and promised to pay the said sum on the death of the 
said Sidney “to the person therein described as Bertha, the wife 
of the insured, to wit, the wife of the said Sidney I. Salvin, or, 
in the event of her prior death, to the executors, administrators, 
or assigns of the said Sidney I. Salvin”; that at the time of the 
issuance of the said policy Bertha Salvin was the wife of the 
said Sidney I. Salvin, but was not such at the time of his decease, 
having, on February 21, 1913, obtained a decree of divorce from 
him in the New York Supreme Court; that on June 10, 1914, 
Sidney 1. Salvin died without having made any last will and testa- 
ment, and on June 18, 1914, letters of administration were duly 
issued upon his estate to the plaintiff; that due proofs of death 
have been filed with the: company, and approved by it, and all the 
terms and conditions of‘ the policy have been complied with, in- 
cluding the annual payments therein provided for. The com- 
plainant then proceeds to set forth that by reason of the fore- 
going there is due and owing by the defendant Equitable Life 
Assurance Society, to the plaintiff, the sum of $1,500, with in- 
terest thereon from June 20, 1914; that defendant Bertha Salvin 
claims to have some right, title and interest in or to the said sum, 
and that the society refuses to pay the sum to the plaintiff for 
that reason. 


The plaintiff’s action is based upon the theory that the desig- 
nation of the beneficiary as “Bertha, the wife of the insured,” 
imports an implied condition that such beneficiary, to receive the 
proceeds of the policy, should continue to be his wife up to the 
time of his death, and that her prior divorce, even though granted 
in her favor and at her instigation, terminated her interest in 
the policy. We think this claim is untenable. The words “wife 
of the insured” were purely descriptive, and could not affect 


ae 
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the rights of the beneficiary named therein, who wag Bertha 
Salvin, 

Overhiser, Administratrix, vs. Overhiser et al., 63 Ohio St. 
77, 57 N. E. 965, 50 L. R. A. 552, 81 Am. St. Rep. 612, ex- 
pressly held that, where a married woman is named as beneficiary 
in an insurance policy on her husband’s life, she is entitled to the 
proceeds notwithstanding a divorce obtained by her before his 
death. In that case a policy on the life of George P. Overhiser 
was payable to Lena Overhiser, “wife of George P. Overhiser, 
of Montrose, in the county of Montrose, state of Colorado, if 
living; if not living, to his executors, administrators, or assigns.” 
At the time of the issuance of the policy Lena Overhiser was the 
wife of George F. Overhiser, but thereafter, and before the 
death of the insured, she had voluntarily instituted a suit for 
absolute divorce against him, and had succeeded therein, and was 
divorced from him a year before his death. ‘The court said (63 
Ohio St. 82, N. E. 965, 50 L. R. A. 552, 81 Am. St. Rep. 612.) :— 

“Lena Overhiser was named in the policy as the beneficiary, and 
the words ‘wife of George Overhiser’ were descriptive only. The 
policy defines in express terms the only condition upon which it 
would be payable to the administrator of George P. Overhiser, 
viz., that Lena should not be living at the date of his death. It 
contains no terms indicating that her right to the fruits of the 
policy is conditioned upon her remaining his wife. The policy 
was executed to him, and the presumption is that it was upon 
his application. But, if the insurance was effected by her, she 
had at the time an insurable interest in his life, and the contract 
would not become void by the termination of the marital relation 
before his death. The conclusion of the courts below is in ac- 
cordance with settled principles. Conn. Mutual Life Insurance 
Co. vs. Schaefer, 94 U. S. 457 [24 L. Ed. 251]; Central Bank 
of Washington vs. Hume, 128 U. S. 195 [9 Sup. Ct. 41, 32 L. 
Ed. 370].” 


In Bachmann vs. Supreme Lodge Knights and Ladies of Honor 
et al., 44 Ill. App. 188, the deceased had originally taken out a 
benefit certificate in a lodge of a fraternal order, payable to his 
daughter, which he afterwards surrendered, and had a new one 
issued to “his wife, Cecelia Bachmann.” The last named was 
then, and up to the time of his death, his affianced wife, but was 
never married to him. After his death the beneficiary named 
and the daughter both claimed payment of the amount of the 
certificate. The court said (page 192) :— 

“The by-laws of the lodge provide that, should all the bene- 
ficiaries named die before the decease of a member, and no 
other or further disposition be made thereof, the benéfit shall be 
paid to heirs of the deceased member, dependent upon him, and 
if no person or persons shall be entitled to receive such benefit 
it shall revert to the relief fund. The beneficiary named in this 
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certificate is not dead. ‘The condition under which the benefit 
was to become payable to the heirs of the member has never hap- 
pened. Appellant, Elizabeth Bachmann, has no claim upon this 
fund. Munhall vs. Daly, 37 Ill. App. 628. It must either be 
paid to Cecelia Welisek or revert to the relief fund. The lodge 
does not claim a reversion.” 

In Durian vs. Central Verein, 7 Daly, 168, the deceased had 
been a member in his lifetime of the defendant society and was 
the husband of one Catherine Durian. During his wife’s absence 
in Europe the husband lived with the plaintiff, the beneficiary 
named in his certificate, who adopted his name and passed as his 
lawful wife until the time of his death. The article in the consti- 
tution under which the names of the wives of the members were 
to be registered was complied with by the husband by directing 
that the name of the plaintiff, with whom he was living, should 
be registered as that of his wife. The court held that the amount 
of the certificate was payable, not to the lawful wife, but to the 
person whom he had designated and registered as his wife, 
and to whom he desired the money to be paid. It was said 
(page 173)— 

“The amended constitution, to which he assented, formed a 
new contract between him and the verein, under the terms of 
which he was at liberty to choose whom he pleased as appointee. 
He named Barbara, the plaintiff. It is objected that he falsely 
alleged her to be his wife, and that, though he named her as his 
wife, he did not designate her as the beneficiary. There was no 
set form of words which he was bound to employ. All that he 
was required to do was to select the person whom he wished to 
receive the money on his death, and communicate her name, that 
it might be entered on the registry. There can be no doubt as 
to his intent, and that that intent was effectuated. That the 
plaintiff was called wife by him ought not to be permitted to 
defeat her claim. The intent is to be regarded, and that intent 
is plain. It has been held that ‘a woman, who was married to a 
man, but illegally, because he had a former wife living,’ could 
recover in an action upon a policy of insurance in her favor. 
“quitable Life Assurance Society vs. Paterson, 41 Ga. 338 [5 
Am. Rep. 535].” 

In Wait vs. Wait, 4 N. Y. 107, Judge Harris said :— 

“Whether or not a woman, divorced from her husband, upon 
his subsequent death, is to be called his widow, may furnish a 
curious question in philology, but cannot, | think, be decisive of 
the plaintiff’s rights. It is true, the Legislature, in declaring 
what estates are liable to dower, speak of the party entitled to 
dower as a widow. Possibly the term may not, in every instance, 
be the most appropriate, yet, as descriptive of the person intended, 
it is clearly sufficiently so.” 
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There can be no doubt that the divorce obtained by Bertha 
Salvin did not and could not defeat her rights as beneficiary 
under the policy of insurance in her favor then subsisting. Olm- 
sted vs. Keyes, 85 N. Y. 593; Conn. Mutual Life Ins. Co. vs. 
Schaefer, 94 U. S. 457, 24 L.. Ed. 251. 

The order, as resettled, will therefore be reversed, with $10 
costs and disbursements, and the motion for judgment for de- 
fendant on the pleadings granted, with $10 costs. All concur. 


—_——+e--__— 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 


HEFFERNAN 
vs. 


PRUDENTIAL INS. CO. OF AMERICA.* 


1. INSURANCE—FORFEITURE—WAIVER OF FORFEITURE. 

Where a life policy provided that an assignment should work a forfeiture, 
and the assignee did not notify the insurer of the assignment until 
after insured’s death, an entry in the insurer’s receipt book, showing 
payment of premiums until after insured’s death, does not estop the 
insurer from relying on the forfeiture. 


(lor other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. $ 392.) 

2. INSURANCE—ACTIONS—DEFENSES—PLEADING. 

In an action on a life policy, the insurer may take advantage of a breach 
of a condition subsequent without pleading it, where the breach ap- 
peared from plaintiff's own evidence. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 


Appeal from City Court of New York, Trial Term. 

Action by Michael Heffernan against the Prudential Insurance Com- 
pany of America. From a judgment for plaintiff, defendant appeals. 
Reversed, and new trial granted. 


Argued December term, 1914, before Guy, Bijur and Page, JJ. 


R. Dulany Whiting, of New York City, for Appellant. 
David M. Neuberger, of New York City (F. S. Marsell, of New York 
City, of counsel), for Respondent. 


Pace, J. 
The plaintiff is suing as assignee upon two policies of insurance 
issued by the defendant upon the life of one Jacob Hannon. 


* Decision rendered, Dec. 24, 1914. 150 N. Y. Supp. 644. 
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The complaint alleges that on or about the 21st day of March, 
1911, the policies were transferred to the plaintiff by Hannon 
by an assignment in writing, and that Hannon died on the 3d 
day of June, 1911. It is also stated that the premiums due under 
the policies were paid in full up to the death of the insured, and 
“that on or about the 6th day of June, 1911, the plaintiff herein 
duly notified the defendant of his interest in the said policy of in- 
surance aforesaid.” ‘The defendant in its answer denies: that 
it has any knowledge or information thereof sufficient to form 
a belief as to the assignment to the plaintiff, and sets up as a 
special defense certain alleged misstatements contained in the 
application of the insured. 

Upon the trial the policies were placed in evidence by the 
plaintiff. ‘They each contained a clause providing: “This policy 
shall be void * * * if the policy be assigned or otherwise 
parted with.” The defendant moved to dismiss the complaint 
upon the plaintiff’s case. ‘The learned trial justice reserved de- 
cision upon the motion, and later the case was reopened, and the 
premium receipt book of the insured was received in evidence. 
It is stipulated that this book shows “receipt of the weekly pre- 
miums up to and including July 3, 1911.” Judgment was there- 
after granted for the plaintiff upon two grounds: First, that the 
defendant was estopped from availing itself of the clause against 
assignment by the acceptance of the premiums by the plaintiff 
after the defendant became apprised of the assignment; and, 
secondly, that the avoiding of the contract by breach of the con- 
dition against assignment was a matter of special defense, and 
could not be availed of unless pleaded. 

[1] As to the first, there is not a scintilla of evidence in the 
record to show that the defendant received payment of any pre- 
miums “from the plaintiff,’ or that any payments were made 
after the defendant had knowledge of the assignment. The stipu- 
lation that weekly premiums up to and including July 3, 1911, 
were received, is no evidence of the fact that actual payments 
were made after June 6th, when defendant was notified of the 
assignment. The payments might well have been made in ad- 
vance. It is difficult to see, otherwise, why payments should 
have been made after the death of the insured on June 3, 1911. 
The estoppel relied upon is therefore totally unsupported by the 
evidence, and must be eliminated from consideration. 


[2] While it is undoubtedly true that the defendant could not 
offer affirmative evidence of breach of a condition subsequent in 
the contract without pleading it as a defense, such a rule has no 
application to a case where the facts relied upon as a defense are 
pleaded and proved by the plaintiff as a part of his own case. 
“When the existence of a fact is alleged in the complaint, it is 
unnecessary to plead the same fact in the answer to enable the 
defendant to take advantage of it.” Terry vs. Buek, 40 App. 
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Div. 419-423, 57 N. Y. Supp. 980. By the very terms of the 
policy it was void if assigned, and the defendant’s motion to 
dismiss the complaint at the close of the plaintiff's case should 
therefore have been granted. 

Judgment appealed from should be reversed, and a new trial 
granted, with costs to the appellant to abide the event. All concur. 


SUPREME COURT OF NEW YORK. 
SrectaL Term. NEw York County. 


DI MOMBERCELLI 
US. 
VAN RIPER.* 


1 INSURANCE—CONSTRUCTION OF POLICY—PERKSONS EN- 
TITLED TO PROCEEDS. 

An insurance policy was payable to insured's first wife and, in the event 
of her death before him, was payable to their children, two of whom 
predeceased her, intestate and without issue. The wife divorced her 
husband and died, leaving plaintiff their sole surviving child and her 
sole next of kin. The insured remarried, and on his death his second 
wife became his executrix and sole legatee. Held that, under the com- 
mon law of New York, there being no proof that the common law 
of the state where the policy was issued was different, the interest of 
two deceased children of the first wife passes to plaintift as the -sur- 
vivor of the class, and not to the second wife as legatee of the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1472-1474; Dec. Dig. § 589.) 

f&VIDENCE — PRESUMPTION —COMMON LAW OF OTHER 
STATE. 

The common law of a sister state, in the absence of proot, is presumably 
the same as that of the state of the forum. 

(For other cases, see Evidence, Cent. Dig. § 101; Dec. Dig. § 80.) 


Action by Alice C. Van Riper Di Mombercelli against Marie Van 
Riper, individually and as executrix of the will of Eccles G. Van Riper, 
deceased. On motion for judgment on the pleadings. Judgment for 
plaintiff. 

Cornell, Lockwood & Jeffery, of New York City, for Plaintiff. 

Carrington & Pierce, of New York City, for Defendant. 


Guy, J. 
[1, 2] Motion by plaintiff for judgment on the pleadings. 
Under the amended pleadings the action was by interpleader 
between the plaintiff as the only surviving child of decedent and 


* Decision rendered, November, 1914. 150 N. Y. Supp. 841. 
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decedent’s first wife, and the defendant, decedent’s second wife, 
as executrix and sole legatee of said decedent, to determine the 
title to one-half the proceeds of a life insurance policy upon de- 
cedent’s life. On August 6, 1866, the Mutual Benefit Life In- 
surance Company insured the life of the decedent for $10,000, 
payable to his first wife (plaintiff's mother) by name; _ the 
policy further providing that “in case the said assured (the first 
wife) should die before the decease of” her husband “then the 
amount of this insurance shall be payable to their children, or 
to their guardian, if under age, within ninety days after due 
notice and proof of interest and of the death of the said decedent, 
Eccles G. Van Riper.” The policy by its terms was between the 
wife, plaintiff's mother, and the insurance company; but the 
answer alleges that the premiums were in fact paid by the hus- 
band. Decedent and his first wife had two children, who pre- 
deceased his first wife, intestate and without issue. Decedent 
and his first wife were divorced in Indiana in 1882, in a suit 
brought by the first wife. Decedent’s first wife died on Septem- 
ber 23, 1906, leaving plaintiff their sole surviving child and her 
sole next of kin. Decedent died on January 26, 1914. 


The policy of insurance was either a New Jersey or an Indiana 
contract; the conflicting allegations of the pleadings making it 
uncertain which for the purposes of this motion. Assuming de- 
fendant, claiming as the privy of a party to an insurance policy 
against plaintiff as beneficiary thereunder, may disregard the pro- 
vision of the policy which specifies the first wife as the assured 
and acknowledges the premiums as paid by her alone (contrary 
to Pool vs. New England Life Ins. Co., 123 App. Div. 885-887, 
108 N. Y. Supp. 431), the question remains: What are their 
common law rights under such a policy? The common law mean- 
ing of the words in a life insurance policy, in the absence of 
proof that the common law of New Jersey or Indiana is different 
from that of New York, must be assumed to be the same as ours. 
Under the common law a policy upon the husband’s life, payable 
first to the widow, and second to their children, if the husband 
survived the widow, vests after the death of the widow in her 
then living children at the time when the policy became payable 
as survivors of the class. Consequently the interests of the two 
deceased children of the first wife passed to the plaintiff as the 
survivor of the class, and not to the second wife as the legatee 
of the decedent, their father. United States Trust Co. vs. Mutual 
Benefit Life Ins. Co., 115 N. Y. 152, 157, 158, 21 N. E. 1025; 
Walsh vs. Mutual Life Ins. Co., 133 N. Y. 408, 413-419, 31 N. F. 
228. 28 Am. St. Rep. 651; Fidelity Trust Co. vs. Marshall, 178 
N. Y. 468, 472-474, 71 N. E. 8; Bradshaw vs. Mutual Life Ins. 
Co., 187 N. Y. 347, 355, 80 N. E. 203, 10 Ann. Cas. 266; Davis 
vs. New York Life Ins. Co., 212 Mass. 310, 314, 98 N. E. 1043, 
41 L. R. A. (N. S.) 250; Winsor vs. Odd Fellows Ass'n, 13 
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R. I. 149-151; Ryan vs. Rothweiler, 50 Ohio St. 595, 600-602, 
35 N. E. 679. In Connecticut, lowa, Kentucky, Michigan and 
Tennessee a different rule prevails (see cases cited in Davis vs. 
New York Life Ins. Co., 212 Mass. 314, 98 N. E. 1043, 41 L. R. 
A. [N. S.] 250) on the theory that the policy is there regarded 
as a testamentary disposition in favor of decedent’s wife, children 
and their next of kin, rather than as a contract. I think, both 
on reasons of authority and on the natural meaning of the words 
used, the New York, Massachusetts and Ohio rule of construc- 
tion of life policies is sound, as applicable to the common law of 
Indiana or New Jersey, in neither of which has the question been 
decided by the court of last resort. 


Judgment for plaintiff. 


ELLISON vs. DISTRICT GRAND LODGE, NO. 23, UNITED 
ORDER OF ODD FELLOWS. (No. 605.)* 


(Court of Appeals of Alabama.) 


1. INSURANCE— MUTUAL BENEFIT INSURANCE—CLASSIFI- 
CATION OF MEMBERS. 

Under Acts 1911, §§ 5, 6, 9, 23a, pp. 701, 702, 716, regulating fraternal bene- 
fit societies, such societies have the right to classify their members into 
different classes and to issue certificates to the several different classes. 

(For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. 
§ 694.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE —CLASSIFI- 
CATION OF MEMBERS—CHANGE OF BY-LAWS. 

Where the laws of such society made the members subject to the laws that 
might thereafter be enacted, the society could, after the death of a 
member whose certificate was payable out of the general mortuary 
fund, without impairing the obligation of its contract or interfering 
with the vested rights of the beneficiary, create a new class of mem- 
bers, the receipts from whose certificates should be paid into a special 
fund to be expended only for death claims of that class. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


Appeal from City Court of Birmingham; John C. Pugh, Judge. 

Action by Kittie Ellison against District Grand Lodge, No. 23, United 
Order of Odd Fellows, in which a bank was garnisheed on a judgment 
against the defendant. Judgment against plaintiff in the garnishee pro- 
ceedings, and she appeals. Affirmed. 


Carmichael & Wynn, of Birmingham, for Appellant. 
C. B. Powell, of Birmingham, for Appellee. 


* Decision rendered, Dec. 17, 1914. 66 South. Rep. 872. 
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SOVEREIGN CAMP, WOODMEN OF THE WORLD, vs. 
JONES. (No. 225.)* 
(Court of Appeals of Alabama.) 


3. INSURANCE— FRATERNAL INSURANCE — SUSPENSION — 
REINSTATEMENT—FORFEITURE—WAIVER. 

A fraternal beneficiary certificate stated that insured failing to pay any 
monthly assessment should be suspended, but could be reinstated on pay- 
ment of arrearages and dues and presenting a statement of good 
health. A member failed to pay the June assessment, and on about 
July 17th he applied for reinstatement by paying arrearages and dues 
and a statement that he was in good health. The clerk of the local 
camp receiving the money and statement, transmitted the same on 
August 2d to the sovereign clerk, who received it four days later. 
On August 8th the member died, and on August 16th the sovereign 
clerk, having no knowledge of the member’s death, wrote to the clerk 
of the local camp declining to accept the remittance and returning it, 
and stated that the communication of the member’s doctor showed 
that at the time the member applied for reinstatement he was con- 
valescent, but had not recovered his good health. Held, that there 
was no waiver of forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


4. INSURANCE—FRATERNAL INSURANCE—FORFEITURE—ES- 
TOPPEL. 

The fraternal association was not estopped to rely on the forfeiture, in 
the absence of anything to indicate that the beneficiary in the certifi- 
cate was led or induced to act or to omit to act by the retention of the 
remittance for the limited period. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


Appeal from Circuit Court, Houston County; H. A. Pearce, Judge. 

Action by Bessie B. Jones against the Sovereign Camp, Woodmen of 
the World. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded. 


C. H. Roquemore and E. T. Graham, both of Montgomery, for Ap- 
pellant. 
Pace & Lee, of Columbia, for Appellee. 


* Decision rendered, Nov. 10, 1914. ‘< 66 South. Rep. 834. 
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MUTUAL, LIFE INS. CO. or New York vs. FINKELSTIN. 
(No. 8444.) * 
(Appellate Court of Indiana, Division No. 1.) 


1. INSURANCE—LIFE POLICTES—RESCISSION. 


Where an insurer desires to avoid a life policy on account of a breach of 
warranty or fraud in its procurement, it must elect to rescind the 
contract within a reasonable time after discovering the breach or 
fraud, and at the same time tender premiums paid; hence an insurer, 
having failed to promptly notify the beneficiary of its election to re- 
scind, and not having tendered a return of the premiums, even when 
the notice of rescission was given, waived rescission. 


(For other cases, see Insurance, Cent. Dig. §§ 534-536; Dec. Dig. § 247.) 


Appeal from Circuit Court, Vanderburgh County; F. M. Hostetter, 
Judge. 

Action by Lillian Finkelstin against the Mutual Life Insurance Com- 
pany of New York. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


George A. Cunningham and Daniel H. Ortmeyer, both of Evansville, 
for Appellant. 
Isidor Kahn and George K. Denton, both of Evansville, for Appellee. 


* Decision rendered, Jan. 28, 1915. 107 N. E. Rep. 557. 


SCHWORM vs, FRATERNAL BANKERS’ RESERVE 
SOCIETY. (No. 29663.)* 


(Supreme Court of Iowa.) 


3. INSURANCE — FRATERNAL INSURANCE — INITIATION — 
“FRATERNAL BENEFICIARY ASSOCIATION.” 


Under Code 1897, § 1822, defining a “fraternal beneficiary association” as 
a corporation, society or voluntary association, formed for the sole 
benefit of its members and their beneficiaries, and having a lodge 
system with ritualistic form of work and a representative form of 
government, a fraternal association need not require members to be 
initiated in order to entitle them to recover on their certificates. 


(For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 694.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Fraternal Association. ) 


7. INSURANCE—MUTUAL BENEFIT INSURANCE—DEFENSES— 
WAIVER. 


Waiver of a matter relied on as a defense must be pleaded to be availed 
* Decision rendered, Jan. 25, 1915. 150 N. W. Rep. 714. 
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of; and hence, where plaintiff did not plead waiver of the provisions 
in an insurance certificate requiring payment of premiums, evidence 
of a waiver is inadmissible. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


Appeal from District Court, Wapello County; C. W. Vermillion, 
Judge. 

Action to recover on a certificate issued by the defendant. Judgment 
for the plaintiff. Defendant appeals. Opinion states the facts. Reversed. 


M. H. Kelly, of Waterloo, and Roberts & Webber, of Ottumwa, for 
Appellant. 

A. W. Enoch, J. C. Mitchell, and Gilmore & Moon, all of Ottumwa, 
for Appellee. 


HOWTON Et At. vs. SOVEREIGN CAMP, WOODMEN OF 
THE WORLD.* 


(Court of Appeals of Kentucky.) 


1. INSURANCE— FRATERNAL BENEFICIARY ASSOCIATION — 
CONTRACT—PROVISIONS OF CONSTITUTION. 


The provisions of the constitution of a fraternal beneficiary order, by the 
terms of its certificate of insurance constituting material parts thereof, 
were binding upon the insured and the beneficiaries. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


4. INSURANCE—ACTION ON CERTIFICATE—EVIDENCE—CON- 
DITION OF HEALTH. 

Evidence held to show that insured’s health was not good when he paid 
his arrearages, and that he had not recovered from sickness when he 
sent his arrearages to the clerk of his camp two days before his death. 

(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


Appeal from Circuit Court, Hopkins County. 

Action by Willie Howton and Allie Howton, an infant, by her next 
friend, Peter Howton, against the Sovereign Camp, Woodmen of the 
World. Judgment for defendant, and plaintiffs appeal. Affirmed. 


Teague & Franklin, of Madisonville, for Appellants. 
Yost & Laffoon, of Madisonville, for Appellee. 


* Decision rendered, Jan. 29, 1915. 172 S. W. Rep. 687. 
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INDEPENDENT LIFE INS. CO. vs. EVANS.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—LOSS—SETTLEMENT—FRAUD. 

Evidence held to warrant a finding that an alleged settlement of a life 
policy with the insured while in extremis was obtained by fraud. 

(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579). 


2. INSURANCE—SETTLEMENT OF POLICY—OFFER AND AC- 
CEPTANCE. 

Plaintiff having a policy in defendant company for $1,000 and being in 
extremis, defendant’s agent went to him and obtained from him a writ- 
ing reciting that plaintiff would accept $200 in full settlement for his 
policy. Held, that such a memorandum was but a mere proposal and 
did not constitute an enforceable contract of settlement. 


(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


Appeal from Circuit Court, Jefferson County, Chancery Branch, Sec- 
ond Division. 

Action by Allen B. Evans, revived after his death in the name of 
Flora B. Evans, administratrix, against the Independent Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Blackwood & Cartmell and H. O. Williams, all of Louisville, for Ap- 
pellant. 
P. He Savage and A. J. Bizot, both of Louisville, for Appellee. 





* Decision rendered, Jan. 14, 1915. 172 S. W. Rep. 105. 


METROPOLITAN LIFE INS. CO. vs. HARDISON, 
INSURANCE Com’R.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


INSURANCE—LIFE AND ACCIDENT POLICY—STATUTE—COM- 
PLIANCE. 


A life insurance policy, combining elements of accident insurance, which 
says, “This provision is granted without additional cost to the insured, ‘9 
complies with St. 1912, c. 524, requiring that life policies, issued by 
foreign companies having features of accident insurance, “shall state 
the cost of such concessions to the insured.” 

(For other cases, see Insurance, Cent. Dig. §§ 203, 211-213; Dec. Dig. 
§ 133.) 


Case Reserved from Supreme Judicial Court, Suffolk County. 





* Decision rendered, Dec. 31, 1914. 107 N. E. Rep. 397. 
Vol. XLV.—21 
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Petition by the Metropolitan Life Insurance Company, under St. 1907, 
c. 576, § 75, for a review of the action of Frank H. Hardison, Insurance 
Commissioner, in regard to the form of a proposed insurance policy. 
Policy approved. 


Guy W. Cox, of Boston, for Petitioner. 
Thos. J. Boynton, Atty. Gen., and Leon R. Eyges, Asst. Atty. Gen., 
for Respondent. 


O'BRIEN et at. vs. MASSACHUSETTS CATHOLIC ORDER 
OF FORESTERS Er au.* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


1. INSURANCE — FRATERNAL BENEFICIARY INSURANCE — 
BENEFICIARIES—AUTHORITY TO DESIGNATE. 


A member of a fraternal beneficiary association who has authority only to 
appoint his wife, children, relatives, or dependents as beneficiaries 
may not appoint, directly or indirectly, his creditors as beneficiaries. 


(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 


2. INSURANCE — FRATERNAL BENEFICIARY INSURANCE — 
BENEFICIARIES—AUTHORITY TO DESIGNATE. 


A member of a fraternal beneficiary association, with authority only to 
appoint his wife, children, relatives, or dependents as beneficiaries, 
does not make a valid appointment by appointing one within the class 
under an agreement that he shall apply the benefit to the payment 
of debts and hold the balance in trust for his minor children, and the 
minor children, who are his only heirs at law and next of kin, may 
recover the benefit, though the member had no actual intent to evade 
the laws of the state or the association. 


(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


Appeal from Superior Court, Suffolk County; Charles F. Jenny, Judge. 

Bill in equity by Mary A. O’Brien, as guardian and next friend of 
the three minor children and only heirs at law and next of kin of John F. 
O’Brien, deceased, against the Massachusetts Catholic Order of Foresters 
and another. There was a decree for defendants and complainants appeal. 
Reversed. 


Jas. A. McGeough, of Boston, for Appellants. 
Wm. Flaherty and Jas. P. Cleary, Jr., both of Boston, for Appellees. 


. ‘Decision rendered, Jan. 2, 1915. 107 N. E. Rep. 400. 
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SCHILLER-BUND vs. KNACK et at. (No. 21.)* 
(Supreme Court of Michigan.) 


INSURANCE—MUTUAL BENEFIT SOCIETY—BENEFICIARIES— 
CHANGE—INTEREST—VESTED RIGHTS. 

Where the by-laws of a mutual benefit society authorized a change of 
beneficiary at the will of the member, the fact that a member’s wife, 
under agreement with him prior to divorce, was made the beneficiary in 
his certificate and was required to and did pay the assessments levied 
on such certificate, did not confer on her a vested right in the insur- 
ance so as to prevent the member, after being divorced and marrying 
another woman, from changing the beneficiary to his then existing 
wife. 

(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 


Error to the Circuit Court, Wayne County; Philip T. Van Zile, Judge. 

Interpleader by the Schiller-Bund, a Michigan corporation, against 
Martha Knack and Bertha Knack. From a decree awarding the fund to 
defendant Bertha Knack, Martha Knack brings error. Reversed, and 
decree entered in favor of Martha Knack. 


Argued before Brooke C. J., and McAlvay, Kuhn, Moore, Stone, 
Ostrander, Bird and Steere, JJ. 


Arthur E. Schreiter and Jasper C. Gates, both of Detroit, for 
Appellant. 
William M. Mertz, of Detroit, for Appellee. 


“il Decision rendered, ‘Jan. 4, “TOIS. 150 N. W. Rep. 337. 


TRULY vs. MUTUAL LIFE INS. CO. or New York. 
(No. 16432.)* 


(Supreme Court of Mississippi.) 


1. INSURANCE—INSURANCE AGENTS—AUTHORITY OF. 

The soliciting agent of a life insurance company cannot vary the terms 
of a policy. 

(For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144.) 


2. INSURANCE—LIFE OF POLICY—TERMS OF. 

The terms of a life policy cannot be varied by representations made by a 
soliciting agent before the policy was issued as to what it would 
provide. 


(For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144.) 





* Decision rendered, Oct. 26, 1914. ‘Suggestion of error overruled, Jan. 
II, 1915. 66 South. Rep. 970. 
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3. INSURANCE—LIFE POLICIES—CONSTRUCTION. 


Where complainant did not rely upon representations made by a soliciting 
agent as to the terms of a life policy, such representations did not 
vary the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144.) 


4. INSURANCE—LIFE POLICIES—REPRESENTATIONS. 

Where a twenty-year payment life policy, which gave the insured many 
options at the end of the twenty years, provided that after payment 
of three premiums the insurer would issue a paid-up policy for the 
amount required by the laws of New York wherein the insurer was 
domiciled, a statement by the general agent of the insurer, purporting 
to illustrate’ the options which informed the insured that in view of 
past experience the paid-up policy should at the end of the twenty 
years amount to over $5,000, did not vary the terms of the policy, and 
absolutely entitle the insured to a paid-up policy for that amount, 
where the amount was to be computed upon the reserve and the sur- 
plus earned by the company. 


(For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144.) 


5. INSURANCE — LIFE POLICIES — ACTIONS — DECREE — 
PLEADING. 

Where insured’s bill asserted the right to a paid-up policy of $5,490, and 
repudiated the insurer’s offer to issue a paid-up policy for about 
$4,000, it was error for the court, where the only paid-up policy to 
which the insured was entitled was dependent upon the reserve on the 
policy, including dividends and surplus, to decree that the insurer 
should issue a paid-up policy for the amount offered. 

(For other cases, see Insurance, Cent. Dig. §§ 104, 524-530; Dec. Dig. 
§ 244.) 


Appeal from Chancery Court, Jefferson County; J. S. Hicks, 
Chancellor. 

Bill by Jeff Truly against the Mutual Life Insurance Company of 
New York. From the decree, complainant appeals, and defendant cross- 
appeals. Reversed, and bill dismissed without prejudice. 


———-——- @e@- — --—-— 


DODT vs, PRUDENTIAL INS. CO. OF AMERICA. 
(No. 13880.)* 


(St. Louis Court of Appeals. Missouri.) 


1, INSURANCE—LIFE INSURANCE—PAYMENT—EFFECT. 


A payment or tender under a life policy of a sum less than the full amount 
due does not deprive the beneficiary of the right to sue for the entire 
amount, and where a payment of a sum less than due under a policy 
was made at a time the beneficiary had not commenced or threatened 
any litigation, or had not made any demand for payment, and the 
payment was not made by way of compromise, the payment did not 


* Decision rendered, Dec. 8, 1914. Rehearing denied, Dec. 22, 1914. 
171 S. W. Rep. 655. 
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deprive the beneficiary of the right to sue for the full amount due on 
the policy. 
(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


2. INSURANCE—LIFE INSURANCE—“‘MISREPRESENTATION”— 
—WARRANTIES. 


The word “misrepresentation,” in Rev. St. 1909, § 6937, declaring that no 
misrepresentation made in obtaining a life policy shall be deemed 
material, or render the policy void, unless the matter actually con- 
tributed to the event on which the policy is to become due, includes 
warranties. 

(For other cases, see Insurance, Cent. Dig. §§ 558, 550, 562-566; Dec. 
Dig. § 264.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Misrepresentation. ) 


3. INSURANCE—LIFE INSURANCE—MISREPRESENTATION. 


A life policy binding insurer to pay, in case of insured’s death six months 
after the date of the policy, a specified sum, and one-half thereof in 
case of his death within the six months, and limiting liability to a 
return of the premiums paid if insured was not in sound health at the 
date of the policy, is governed by Rev. St. 1900, § 6037, providing that 
no misrepresentation in obtaining a life policy shall render the policy 
void, unless the matter misrepresented shall have contributed to the 
event on which the policy is to become due, and insurer cannot defeat 
a recovery on the ground of insured’s misrepresentations as to his 
health, unless the condition of his health at the time of the issuance of 
the policy contributed to his death. 


(For other cases, see Insurance, Cent. Dig. §§ 681-600, 694-606; Dec. Dig. 
§ 201.) 


Appeal from St. Louis Circuit Court; Geo. C. Hitchcock, Judge. 
Action by Mary Dodt against the Prudential Insurance Company of 
America. From a judgment for plaintiff, defendant appeals. Affirmed. 


Fordyce, Holliday & White, of St. Louis, for Appellant. 
James J. O’Donohoe, of St. Louis, for Respondent. 


GIBSON vs. STATE MUT. LIFE ASSUR. CO. oF WorcEsTER, 
Mass. (No. 11278.)* 
(Kansas City Court of Appeals. Missouri.) 


INSURANCE—ACTION ON POLICY—STATUTORY PROVISIONS 
—COMPLIANCE—*PART OF THE POLICY,” 


An indorsement by a foreign insurance company on the back of a life 
‘policy of a conditional agreement for extended insurance on default 
in premiums, without referring to it in the policy or application, is 
not “a part of the policy” within Rev. St. 1880, § 5850, as amended 
by Laws 1895, p. 197, providing that, if the policy contains an agree- 


* Decision rendered, Nov. 23, 1914. On motion for rehearing, Dec. 21, 
1914. 171 S. W. Rep. 979. 
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ment for paid-up insurance “as a part of the policy,” sections 5856 and 
5858 providing for extended insurance shall not apply. 


(For other cases, see Insurance, Cent. Dig. §§ 305-307; Dec. Dig. § 150.) 


Appeal from Circuit Court, Howard County; A. H. Waller, Judge. 

Action by Lucy A. Gibson against the State Mutual Life Assurance 
Company of Worcester, Mass. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


. H. Deny, of Glasgow, for Appellant. 
. B. Caples, of Glasgow, for Respondent. 


—————_ eq —--——- 


SIMMONS vs. MODERN WOODMEN OF AMERICA. 
(No. 11222.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—CONSTRUCTION OF CONTRACT—CONSTRU- 
ING AGAINST INSURED. 


The language of a contract should be construed most strongly against the 
party who used it, and where an insurance contract is so drawn that 
reasonable and intelligent men would differ as to its meaning, the 
doubt should be resolved against the company, because it prepared the 
agreement and is responsible for the language used and the un- 
certainty thereby created. 

(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—CONSTRUC- 
TION OF CONTRACT—LAW GOVERNING. 


Where a benefit insurance certificate provided that no action could be 
maintained thereon until the proofs of death and of the claimant’s 
right to benefits had been filed and passed upon by the board of 
directors, whether a further provision that no suit should be brought 
unless brought within eighteen months from the death of the member 
allowed an action to be brought within eighteen months after the 
proofs were filed and passed upon was to be determined by the laws 
of the state of which the member was a resident and in which the 
local lodge of which he was a member was situated when the certificate 
was issued, as the certificate was a contract of that state. 

(For other cases, see Insurance, Cent. Dig. §§ 173-175, 203, 1934; Dec. 
Dig. § 712.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
CONTRACT LIMITATION. 


Under the law of Iowa, though an insurance policy may prescribe a 
period within which an action must be brought different from the 
statutory limitation, such period does not begin to run until the right 
to sue accrues under a provision that suit may not be maintained until 
the proofs of death and of the claimant’s right to benefits have been 
filed and passed upon. 


(For other cases, see Insurance, Cent. Dig. § 1993; Dec. Dig. § 812.) 





* Decision rendered, Nov. 23, 1914. On motion for rehearing, Jan. 11, 
1915. 172 S. W. Rep. 492. 
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4. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
CONTRACT LIMITATION, 


Under a benefit insurance certificate governed by the laws of Iowa, which 
provided that no action could be maintained until proofs of death and 
of claimant’s right to benefits had been filed and passed upon by the 
board of directors, nor unless brought within eighteen months from the 
member’s death, the period of limitation did not begin to run, though 
the proofs had been passed ‘upon and the claim rejected by the board 
of directors, until notice, of such rejection was given the beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 1993; Dec. Dig. § 812.) 


5. INSURANCE — MUTUAL BENEFIT INSURANCE — FORFEI- 
TURE—WAIVER. 


Where, though the by-laws of a benefit insurance society required mem- 
bers engaging in hazardous occupations to obtain hazardous occupation 
certificates and pay an increased rate, a member’s wife informed the 
camp clerk that her husband was a brakeman on a railroad and in- 
quired if the policy was good, stating that if it was not good, they 
wanted to drop it, but continued to make the payments due until her 
husband’s death in reliance on the clerk’s assurance that everything 
was all right, that he would find out if there was anything she should 
do with the policy, and let her know, and that if anything happened 
to her husband in the meantime the policy would be all right, the 
society waived its right to insist upon a forfeiture of the certificate 
because the member engaged in the occupation of railway brakeman. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE—ESTOPPEL— 
NOTICE TO AGENT. 


The knowledge of a benefit insurance society’s camp clerk, who regularly 
received the premiums or dues from a member, that the member had 
engaged in a hazardous occupation was the knowledge of the com- 
pany, and his assurance that the policy was all right, notwithstanding 
such occupation, was the act of the company. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


On Motion for Rehearing. 


7, INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
CONTRACT LIMITATION. 

Under the laws of Missouri, where a benefit insurance certificate provided 
that no action should be maintained unless brought within eighteen 
months from a member’s death, the period of limitation ran from the 
death of the member, notwithstanding a further provision that no 
action could be maintained until the proofs of death and of the 
claimant’s right to benefits had been filed and passed upon. 


(For other cases, see Insurance, Cent. Dig. § 1993; Dec. Dig. § 812.) 


Appeal from Circuit Court, Adair County; C. D. Stewart, Judge. 

Action by Emily A. Simmons against the Modern Woodmen of 
America. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded on rehearing. 


Charles K. Hart, of Brookfield, for Appellant. 
Campbell & Ellison and Weatherby & Frank, all of Kirksville, for 
Respondent. 
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EQUITABLE LIFE ASSUR. SOCIETY vs. O’CONNOR’S 
ADM’R.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—LIFE POLICIES—INSURABLE INTEREST. 


A niece does not, because of the relationship, have an insurable interest 
in the life of an uncle. 


(For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 122.) 


2. INSURANCE—LIFE POLICIES—ASSIGNMENTS. 


Where an uncle agreed to procure a policy on his life and assign it to his 
‘niece, who should pay the premiums and collect the proceeds, the 
assignment was void as between the niece and insurer; the niece 
having no insurable interest, though she paid the premiums. 

(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


3. INSURANCE—LIFE POLICIES—-VALIDITY. 


Where insured agreed with his niece that he would procure a life policy 
and assign it to her, and that she should pay the premiums and have 
the proceeds, the policy, which was payable to the insured’s estate, 
having been duly assigned, is void, and insured’s administrator can- 
not recover thereon against the company. 


(For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 122.) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Fourth Division. 

Action by John O’Connor’s administrator against the Equitable Life 
Assurance Society. From a judgment for plaintiff, defendant appeals. 
Reversed. 


Humphrey, Middleton & Humphrey, of Louisville, for Appellant. 
David R. Castleman and Pryor & Castleman, all of Louisville, for 
Appellee. 


* Decision rendered, Jan. 21, 1915. 172 S. W. Rep. 496. 


———-@e@ ——. - 


ROSENCRANS vs. MODERN WOODMEN OF AMERICA. 
(No. 17846.)* 


(Supreme Court of Nebraska.) 


1. DEATH—PRESUMPTION FROM ABSENCE. 


Where absence of the person insured is shown to have continued for seven 
years or more, unaccompanied by circumstances which reasonably 
account therefor on a theory not involving death, it is sufficiently 
strong to cast the burden of rebutting it on the party who asserts the 
continuance of life. 


(For other cases, see Death, Cent. Dig. §§ 1-3; Dec. Dig. § 2.) 


* Decision rendered, Jan. 2, 1915. 150 N. W. Rep. 630. Syllabus by 
the Court. 
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Appeal from District Court, Sarpy County; Travis, Judge. 
Action by Mary A. Rosencrans against the Modern Woodmen of 
America. From a judgment for plaintiff, defendant appeals. Affirmed. 


Benjamin D. Smith, of Mankato, Minn., and Nelson C. Pratt, of 
Omaha, for Appellant. 

W. W. Slabaugh, of Omaha, and James T. Begley, of Papillion, for 
Appellee. 


STACK vs. WILLIAMS.* 


(New York Supreme Court, Appellate Division, Second Department) 


1. INSURANCE — FRATERNAL INSURANCE — RIGHT TO 
BENEFITS. 


Under a by-law of a fraternal insurance society providing that a member 
indebted for thirteen weeks’ dues should be out of benefit, and could 
not become beneficial again until the lapse of three months from the 
payment of his back dues, and that in case of a member’s death while 
delinquent, and before the expiration of such three months, his rep- 
resentatives would be entitled to $10, a member delinquent for thirteen 
weeks was out of benefit, and though remaining a member, his rep- 
resentatives were entitled only to $10. 

(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. 
Dig. § 750.) 

2. INSURANCE—PAYMENT OF DUES—WAIVER. 

Under a by-law of a fraternal insurance society fixing its weekly dues at 
fifteen cents, which, it appeared, a member could pay as he would 
without affecting his membership, unless action under a provision for 
dropping him from membership was taken, and where delinquency 
for thirteen weeks, while depriving him of benefits beyond $10, did 
not of itself affect his membership, it will not be held that the society 
waived such delinquency, so as to enable a beneficiary to recover the 
full benefits. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 

3. INSURANCE—ACTION FOR BENEFITS—INSTRUCTIONS— 
BURDEN OF PROOF. 


In a beneficiary's action against a fraternal insurance society, it was not 
error to refuse a charge that the burden of establishing forfeiture 
was upon the defendant, coupled with a request that defendant must 
show that it had fully complied with its constitution and by-laws. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 
4. INSURANCE—PAYMENT OF DUES—TIME. 

A by-law exacting weekly dues calls for payment weekly. 

(For other cases, see Insurance, Cent. Dig. § 1886; Dec. Dig. § 739.) 


Appeal from City Court of Yonkers. 
Action by John G. Stack, individually, and as administrator of 
Cornelius Lawrence, deceased, against Edward Williams, as president, etc. 


* Decision rendered, Jan. 8. 1915. 151 N. Y. Supp. 185. 
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From a judgment for defendant, and an order denying a motion for a 
new trial, plaintiff appeals. Judgment and order affirmed. 


Argued before Jenks, P. J., and Burr, Thomas, Stapleton, and Rich, JJ. 


Albert C. Jordan, of Yonkers, for Appellant. 
Lee Parsons Davis, of White Plains, for Respondent. 


0 @ 


SUPREME LODGE, KNIGHTS AND LADIES OF HONOR, 
vs. ULANOWSKY Et At.* 


(Supreme Court of Pennsylvania.) 


1. INSURANCE—RIGHTS OF BENEFICIARY. 


Where a member of a fraternal benefit society, as permitted by the 
society’s rules, changed the beneficiary in a certificate, in consideration 
of the new beneficiary’s promise to marry him, and the marriage took 
place, the new beneficiary acquired a right to the benefit of the cer- 
tificate, which could not be taken away from her without her consent. 


(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 


Appeal from the Court of Common Pleas, Allegheny County. 

Bill by the Supreme Lodge, Knights and Ladies of Honor, to require 
Minnie Ulanowsky and another to interplead. From a judgment ordering 
that proceeds of an insurance certificate be paid to the defendant named, 
the other defendant, Rosa Adelman, appeals. Affirmed. 

Bill in equity to require claimants to a fund held by plaintiff to 
interplead. 


Argued before Brown, Potter, Elkin, Stewart, and Moschzisker, JJ. 


W. W. Stoner, of Pittsburgh, for Appellant. 
Charles H. Sachs, of Pittsburgh, for Appellee. 


* Decision rendered, Oct. 26, 1914. 92 Atl. Rep. 711. 


TITLOW er AL. vs. RELIANCE LIFE INS. CO.* 


(Supreme Court of Pennsylvania.) 


1. INSURANCE—LIFE INSURANCE—POLICY—CONSTRUCTION. 
A life insurance policy providing for payment of a definite amount to the 
insured at a definite date, or to his representatives at his decease 
before the end of such period, in consideration of payment of annual 
premiums, without any qualifying provisions, is not a contract of 


* Decision rendered, Oct. 5, 1914. 92 Atl. Rep. 747. 
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insurance for one year, in consideration of an advance payment, with 
the right of the insured to continue it from year to year on payment 
of the stipulated premium, but is a contract indivisible and continuous. 


(For other cases, see Insurance, Cent. Dig. §§ 372-378; Dec. Dig. § 177.) 


2. INSURANCE—LIFE INSURANCE—DEFAULT IN PAYMENT OF 
PREMIUM—DETERMINATION OF CONSEQUENCE. 


The consequence of a default in payment of one annual premium, due 
under an indivisible and continuous contract of insurance, is de- 
termined by common law principles, where the contract does not other- 
wise provide. 

(For other cases, see Insurance, Cent. Dig. §§ 801, 805-902, 913; Dec. 
Dig. § 349.) 


3. INSURANCE — LIFE INSURANCE — POLICY — DEFAULT — 
RECOVERY OF PREMIUMS PAID. 


Where insured defaulted in the payment of an annual premium due under 
an indivisible and continuous contract of insurance and thereafter 
tendered to the insurer a check for the amount of the unpaid premium, 
the act of the insurer in returning the check and declaring the policy 
void, without making any offer to refund the premiums previously 
paid, did not terminate the policy, so as to preclude the insured from 
recovering such previously paid premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


Appeal from Court of Common Pleas, Fayette County. 

Action by George F. Titlow and another against the Reliance Life 
Insurance Company. From a judgment for plaintiffs, defendant appeals. 
Affirmed. 


Argued before Brown, Mestrezat, Potter, Elkin, and Stewart, JJ. 


E. C. Higbee, of Sterling, Higbee & Matthews, of Uniontown, and 
John G. Frazer and Reed, Smith, Shaw & Beal, all of Pittsburgh, for 
Appellant. 

W. J. Sturgis, of Uniontown, for Appellees. 


~ 


SUPREME RULING OF FRATERNAL MYSTIC CIRCLE 
vs. HOSKINS er at. (No. 1343.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
SUFFICIENCY OF EVIDENCE OF DEATH. 


Where a benefit insurance certificate provided for payment upon satis- 
factory proof of the death of the member, a by-law providing that 
the member’s absence or disappearance from his last known place of 
residence for any length of time should not be evidence of his death, 
and that no right should accrue under his certificate, nor should any 
benefits be paid until conclusive proof had been made of his death, 


* Decision rendered, Nov. 11, 1914. Rehearing denied, Nov. 19, 1914. 
171 S. W. Rep. 812. 
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aside from any presumption arising by reason of his absence, was 
void under Rev. St. 1911, art. 5707, providing that any person absenting 
himself, beyond sea or elsewhere, for seven years successfully shall 
be presumed to be dead, ‘unless proof be made that he was alive 
within that time, since the by-law, construed in connection with the 
certificate, did not except the absence of a member from the risks 
assumed, but merely provided what should constitute “satisfactory 
proof,” thereby restricting a rule of evidence, contrary to public policy. 


(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 603.) 


2. INSURANCE — REINSURANCE — “LIVING, CONTRIBUTING 
MEMBERS IN GOOD STANDING’—SUFFICIENCY OF EVI- 
DENCE. 

The constitution and laws of a benefit society provided that any member 
who should abscond or depart from his last place of residence and 
remain away for one year without reporting his address to the 
secretary, should forfeit his membership; that the secretary should 
not receive from any person any assessment, dues, or fines on account 
of such member, but should notify the person offering to make the 
payments that proof of the member’s location or residence was neces- 
sary, suspend the member, and report his action to the supreme 
secretary. Defendant took over the membership and affairs of such 
society by a contract providing that all “living, contributing members 
in good standing” thereby became members of defendant, and that 
benefit certificates issued to such members were thereby assumed by it. 
A member disappeared from his last known place of residence more 
than a year prior to this contract and was not thereafter heard of 
within seven years from the date of his disappearance, but his dues 
had been paid and no attempt had been made to suspend him, though 
the facts were known to the local secretary, and reported by him to 
the society. There was no evidence that he was actually dead at the 
date of the contract. Held, that the member was a contributing mem- 
ber in good standing at the date of the contract, and the evidence 
warranted a finding that he was a living member; especially as Rev. 
St. 1911, art. 5707, attaches no legal consequences to a person’s absence 
or disappearance, until the expiration.of the seven years necessary to 
raise a presumption of death. 


(For other cases, see Insurance, Dec. Dig. § 699.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—SUSPENSION 
—WAIVER OR ESTOPPEL. 


Where the constitution and laws of a benefit insurance society provided 
that any member who should remain away from his last place of 
residence for one year should forfeit his membership; that the 
secretary should not receive assessments, dues, or fines on his account, 
but should notify the person offering them that proof of the member’s 
location or residence was necessary, suspend the member, and report 
his action to the supreme secretary, but, though a member’s disappear- 
ance was known to the local secretary and reported by him to the 
society, no notice was given to a person paying the dues and assess- 
ments that proof of the member’s location or residence was necessary, 
and, on the contrary, such payments were accepted and no attempt 
made to suspend the member, the society waived its right to suspend 
him, and was estopped from asserting a suspension to defeat a 
recovery on the certificate after he had been absent for seven years. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


Appeal from District Court, Gregg County; W. C. Buford, Judge. 
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Action by Mrs. Margaret E. Hoskins and others against the Supreme 
Ruling of the Fraternal Mystic Circle. From a judgment for plaintiffs, 
defendant appeals. Affirmed. 


Meador & Davis, of Dallas, for Appellant. 
M. L. Cunningham, of Longview, for Appellees. 


RXOULEAU vs. CONTINENTAL LIFE INS. & INV. CO. 
(No. 2602. )* 


(Supreme Court of Utah.) 


1. INSURANCE — CANCELLATION — REINSTATEMENT — 
QUESTIONS FOR JURY. 

In an action to recover on a life insurance policy, evidence as to plaintiff’s 
receipt of a notice of cancellation of the policy held sufficient to take 
the question to the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 


Dig. § 668.) 


2. INSURANCE—CONDITIONAL EXTENSION OF TIME TO PAY 
PREMIUM—COMPLIANCE—NEW CONDITIONS. 

Where the assignee of the insured requests an extension of time to pay 
a premium upon a life insurance policy and the company grants the 
request, provided the interest on a policy loan be paid at once and a 
note given for the premium, and the conditions are complied with, 
the company cannot afterwards impose additional conditions such as a 
certificate of good health and making an application for reinstatement. 


(For other cases, see Insurance, Cent. Dig. §§ 914, 1034; Dec. Dig. § 357.) 
3. INSURANCE—PAYMENT OF POLICY LOANED—“AT ONCE.” 


Where an extension of time to pay a premium on a life insurance policy 
was granted, providing the interest on a policy loan be paid “at once,” 
evidence, in an action to recover on the policy, held sufficient to take 
the question to the jury whether the payment was made at once; “ ‘at 
once’ meaning ‘within a reasonable time.’ ” 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


(For other definitions, see Words and Phrases, First and Second Series, 
At Once.) 


Appeal from District Court, Salt Lake County; Geo. G. Armstrong, 
Judge. 

Action by Orphir Rouleau against the Continental Life Insurance & 
Investment Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


H. C. Edwards and D. H. Thomas, both of Salt Lake City, for 
Appellant. 
Booth, Lee, Badger, Rich & Parke, of Salt Lake City, for Respondent. 


* Decision rendered, Dec. 1, 1914. 144 Pac. Rep. 1006. 
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CRISMOND’S ADM’X et at. vs. JONES er a.* 


(Supreme Court of Appeals of Virginia.) 


1. INSURANCE—INSURABLE INTEREST—SON—SON-IN-LAW. 


A son had an insurable interest in his father’s life, so that the father’s 
assignment of a policy in consideration that the son assume the pay- 
ments thereon, prior to Code 1904, § 28509a, permitting assignment of 
a policy for a valuable consideration without regard to the assignee’s 
insurable interest, was valid; but a son-in-law had no insurable in- 
terest in his father-in-law’s life, and hence the assignment of a policy 
to him in consideration that he assume the payments thereon was 
invalid, except in so far as acquiesced in by the adult children of in- 
sured uniting with him in the assignment. 


(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


2, INSURANCE — “INSURABLE INTEREST” — NECESSITY — 
GROUNDS. 

One taking out a policy of insurance on the life of another person for his 
own benefit must have an interest in the continuance of the life of the 
insured; an “insurable interest” being such an interest arising from 
the relations of the parties as will justify a reasonable expectation of 
advantage or benefit from the continuance of the insured’s life, though 
it is not necessary that such advantage be capable of pecuniary esti- 
mation. 


(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Insurable Interest.) 


3. INSURANCE—INSURABLE INTEREST—ASSIGNMENT. 


The assignee of a policy of life insurance or of the proceeds thereof must 
have an insurable interest in the life.of the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 122.) 


4. INSURANCE — INSURABLE INTEREST — HUSBAND AND 
WIFE—PARENT AND CHILD. 

Based exclusively upon affinity, a wife has an insurable interest in her 
husband and the husband in his wife, and based exclusively upon 


consanguinity, a father has an insurable interest in his child and a 
child in the life of its father. 


(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


5. INSURANCE—INSURABLE INTEREST—GOOD FAITH. 

While an assignment of a policy of insurance must, in any case, be 
characterized by good faith, yet good faith alone is not sufficient to 
sustain a policy of insurance, taken out upon the life of another by 
one who has no interest in the continuance of such life. 


(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.) 


Appeal from. Circuit Court, Spotsylvania County. 


* Decision rendered, Jan. 12, 1915. 83 S. E. -Rep. 1045. 
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; Suit by J. B. Jones and others against Betty K. Crismond, administra- 
trix of H. F. Crismond, deceased, and others. Decree for complainants, 
and defendants appeal. Affirmed. 


St. Geo. R. Fitzhugh, of Fredericksburg, for Appellants. 
S. P. Powell, of Denver, Colo., for Appellees. 


CURTIS vs. MODERN WOODMEN OF AMERICA.* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—BY-LAWS—PASSAGE AFTER CONTRACT— 
FORFEITURE OF CERTIFICATE. 

Under the rule that a stipulation contained in a benefit certificate that in- 
sured shall be bound by by-laws thereafter adopted is valid, and any 
such by-law is binding if the change made thereby is simply a change 
in matter of necessary detail, and not a change in a substantial part 
of the plan itself, or a nullification of the existing insurance contract, 
a by-law forfeiting the certificate when death results from the use of 
intoxicating liquors, regardless of when the intemperance began, is 
valid, where by-laws existing at the time of the contract forfeited the 
certificate for the intemperate use of intoxicating liquors. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


2. INSURANCE—BENEFIT CERTIFICATE—CAUSE OF DEATH— 
FORFEITURE OF CERTIFICATE. 

Under a by-law forfeiting a benefit certificate where an insured’s death 
results directly or indirectly from his use of intoxicating liquors, re- 
gardless of the time when his intemperance began, the death of in- 
sured from delirium tremens caused by the intemperate use of liquor 
forfeits the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 
§ 787.) 


Appeal from Circuit Court, Dane County; E. Ray Stevens, Judge. 

Action by W. D. Curtis against the Modern Woodmen of America. 
From a judgment dismissing the complaint, plaintiff appeals. Affirmed. 

Action by the beneficiary named in a benefit certificate for $3,000 
issued by the defendant upon the life of one Frank H. Curtis, plaintiff’s 
brother. The action was tried by the court. The essential facts are these: 
The defendant is a fraternal benefit association insuring its members on 
the assessment plan. It accepted the said Frank H. Curtis as a member 
April 19, 1892, and issued to him a benefit certificate. This certificate was 
surrendered May 13. 1902, and a new certificate issued naming the plaintiff 
as beneficiary, and containing the condition that if the insured became in- 
temperate in the use of alcoholic drinks or in the use of drugs or narcotics 
the certificate should become null and void: also, the further condition 
that the certificate should be subject to forfeiture for any cause or causes 
then prescribed by the by-laws or which might thereafter be prescribed by 
the society, by amendment of the by-laws. Frank H. Curtis died 
April 6, 1913, of delirium tremens due to the intemperate use of intoxicat- 
ing liquors. About the year 1898 the said Curtis became intemperate in 


* Decision rendered, Jan. 12, 1915. 150 N. W. Rep. 417. 
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the use of alcoholic drinks, and continued so for years to the knowledge 
of the officers of the local camp or lodge, of which he was a member. The 
assessments on the certificate continued to be regularly paid, however, and 
the local camp continued to receive them and transmit them to the head 
or governing camp. The by-laws provided that no local camp or officer 
thereof should have power to waive any provision of the by-laws. The 
head camp never knew that the deceased was intemperate prior to his 
death. September 1, 1011, the defendant enacted a by-law providing that 
if any member “heretofore or hereafter adopted” should become in- 
temperate in the use of intoxicating liquors, or if his death should result 
directly or indirectly from the use of intoxicating liquors, then his cer- 
tificate should become null and void. The assessments on the certificate 
were fully paid up to the time of the death of the insured. The trial court 
held that there could be no recovery and dismissed the complaint, and the 
plaintiff appeals. 


Gilbert & Ela, of Madison, for Appellant. 
Kroncke, Sauthoff & Murphy, of Madison, and Truman Plantz, of 
Rock Island, Ill., for Respondent. 
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FIRE, TORNADO, ETC. 


SUPREME COURT OF KANSAS. 


STAMEY 
US. 


ROYAL EXCH. ASSUR. CO. er at. (No. 19066.)* 


INSURANCE — POLICY — MORTGAGE CLAUSE — EFFECT TO 
WAIVE CONDITIONS—RECOVERY BY MORTGAGEE. 


A liveryman bought of a carriage company two hacks and paid only a 
small portion of the purchase price; to secure the payment of the 
remainder he executed promissory notes to the company and secured 
the same by a chattel mortgage on the hacks and, as additional security, 
in his own name a fire insurance policy with a mortgage clause 
attached, “Pay to the order of the United States Carriage Company 
as its interest may appear.” The policy also contained this provision, 
‘if, with the consent of this company, an interest under this policy 
shall exist in favor of a mortgagee or of any person or corporation 
having an interest in the subject of insurance other than the interest 
of the insured described herein, the conditions hereinbefore contained 
shall apply in the manner expressed in such provisions and conditions 
of insurance relating to such interest as shall be written upon, attached 
or appended hereto.” No statement whatever of the provisions or 
conditions of insurance were written upon, attached, or appended to 
the policy except the mortgage clause, which was in these words, “It 
is understood that the two hacks insured under the first item are 
being sold to the assured under a contract issued by the United States 
Carriage Company, and loss, if any, is payable to the United States 

Carriage Company as their interest may appear.’ The policy was 

issued and the mortgage clause attached at the time the contract of 

sale and purchase was made. Held, that the provision of the mortgage 
clause was an independent contract between the insurance company 
and the mortgagee and, as no other provisions were written upon or 
attached to the policy, all other conditions or qualifications of the 
policy were waived by the insurance company, including all acts 
which might thereafter be done by the purchaser of the hacks affecting 
the insurance so far as his interest was concerned; and, further, held, 
that, as the value of the hacks exceed the amount remaining unpaid 

‘upon the mortgage, the carriage company is entitled to recover from 

the insurance company the unpaid balance of its mortgage lien on the 

property. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


Appeal from District Court, Shawnee County. 

Action by G. V. Stamey against the Royal Exchange Assurance Com- 
pany and others, wherein Thomas M. Lillard was named as trustee to 
prosecute the action on plaintiff's behalf. From judgment for the United 
States Carriage Company, defendant, on its affirmative claim, the other 
defendants appeal. Affirmed. 


* Decision rendered, Jan. 9, 1915. 145 Pac. Rep. 563. Syllabus by the 
Court. 


Vol. XLV.—22 
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Eugene Quinton, of Topeka, for Appellants. 
James A. Troutman, of Topeka, for Appellee. 
SmirH, J. 

This action was brought by G. V. Stamey against the Royal 
Assurance Company and the Concordia Fire Insurance Company, 
to recover upon two policies of fire insurance issued upon the 
same property by the respective companies. The United States 
Carriage Company was also made a defendant, and answered, 
setting up an affirmative claim under the insurance policies. 
Stamey, after the beginning of the action, was sentenced to the 
penitentiary for burning the insured property, and while he was 
a convict therein, Thomas M. Lillard was duly named as trustee 
in the action to prosecute in his behalf, and an amended petition 
was filed in Lillard’s name as trustee. ‘The issues between the 
trustee and the insurance company were tried to a jury, which 
returned a verdict in favor of each of the defendants, and made 
a special finding that Stamey burned the property covered by the 
policies for the purpose of securing the insurance. A judgment 
was rendered in accordance with the verdict. The claim of the 
United States Carriage Company against the insurance companies 
was submitted to the court, without a jury, upon the pleadings, 
and judgment in the Stamey Case. After some cavil as to the 
stipulation or agreement the court stated their agreement as 
follows :-— 

“That these gentlemen here stipulate that as to the carriages— 
that upon the admitted facts in the record, they stipulate and 
agree that if as a matter of law the court finds that the carriage 
company is entitled to a judgment against the insurance company 
the court shall render such judgment for the amount of the 
carriage company’s claim.” 

To which the attorneys all assented. 

It was understood that whenever judgment might be rendered 
for or against either insurance company the same judgment should 
be rendered for or against the other. For that reason apparently 
the court in its findings mentioned only the Concordia Fire In- 
surance Company, or the insurance company, as applying to both 
insurance companies, and the court found that the insurance 
company had issued to Stamey a policy of insurance upon per- 
sonal property, including two double hacks, with the limited 
liability of not more than $400 upon each hack; that the hacks 
were bought by Stamey from the United States Carriage Com- 
pany and that the value of each when destroyed was more than 
the amount of the insurance thereon, and that the unpaid balance 
of the purchase price at the time of the trial amounted to 
$1,256.10, for which notes, bearing 6 per cent per annum were 
given, secured by chattel mortgage on the hacks, and the mortgage 
clause attached to the policy; that the two hacks and other prop- 
erty covered by the policy of insurance were totally destroyed 
by fire at the place designated in the policies as the place where 
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they were to be kept; that to each policy was attached the fol- 
lowing :— 

“No. 7. It is understood that the two hacks insured under the 
first item are being sold to assured under a contract issued by the 
United States Carriage Company, and loss, if any, payable to the 
United States Carriage Company, as their interests may appear.” 

That in the body of each policy was the following stipulation 
and provision :— 

“No. 8. If, without consent of this company, an interest under 
this policy shall exist in favor of a mortgagee, or of any person 
or corporation having an interest in the subject of insurance 
other than the interest of the insured as described herein, the 
conditions hereinbefore contained shall apply in the manner 
expressed in the last provision and conditions of the insurance 
relating tq such interest as shall be written upon, attached, or 
appended thereto. 

“No. 9. That the foregoing provision and stipulation, and no 
part thereof, nor any reference thereto, was written upon, at- 
tached to, or appended to the mortgage clause attached to said 
policy.” 

“No. 12. That the carriage company set up its claim for the 
balance due upon the promissory notes, and chattel mortgage, and 
claimed that the provisions and stipulations in the policy consti- 
tuted an independent contract between the insurance and the 
mortgage company, and that it was entitled to recover regardless 
of any act on the part of Stamey.” 

The court also made the following findings :— 

“No. 13. That thereafter proofs of loss were duly furnished 
said company, including proof of loss of said hacks and the de- 
fendant insurance company refused to pay said loss or recognize 
its liability therefor. 

‘‘No. 14. That the unpaid balance due said defendant carriage 
company at the date of these findings, claimed from said defendant 
insurance company by said carriage company, to wit, December 
28, 1912, was $628.05.” 

“No. 18. That the said defendant carriage company’s place of 
business is Columbus, Ohio, and that after the sale of said hacks 
it left them in the possession and control of said Stamey. 


“No. 19. That several days prior to said fire, the local agency 
of said defendant insurance company became suspicious that the 
said Stamey contemplated burning said property, and hired an 
officer to watch and guard said property and to catch the criminal. 

“No. 20. That said watchman was on duty day and night for 
about one week, with instructions from said local agency to ap- 
prehend the criminal if the property should be burned. 

“No. 21. That said defendant carriage company had no knowl- 
edge and no means of knowing of the extra hazard surrounding 
the hacks included in its chattel mortgage, and said insurance 
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company and its local agency did not notify said carriage com- 
pany of such extra hazard, or communicate in any way with said 
company advising it of the existing suspicion.” 


As a conclusion of law the court found: (No. 1) That the 
stipulation in the insurance policies constitute an independent 
contract by and between the insurance company and the carriage 
company, and the right of recovery is not defeated or vacated 
in any way by the criminal act of Stamey in causing the said 
property to be burned. (Nos. 2 and 3) That the carriage com- 
pany was entitled to recover of each of the fire insurance 
companies, $628.05, with interest at 6 per cent from the date of 
the findings. Judgment was rendered accordingly. Motions for 
a new trial were made and overruled. 


The appellant insurance companies contend that there was no 
loss contemplated by the contracts of insurance in the burning 
of the two hacks. It was established by the verdict in the case 
upon the trial of the issues as between Stamey and the insurance 
companies that Stamey was not entitled to recover any loss or 
damage under the policies so far as concerned his interest in the 
property insured, for the reason that he himself burned the 
property. We have no doubt that the decision was correct and, 
of course, it would be equally applicable to the hacks involved 
in this case if he owned the hacks exclusively and the United 
States Carriage Company had no interest therein and the con- 
tract was made exclusively for Stamey’s benefit. Stamey un- 
questionably had the legal title to the hacks also, but the carriage 
company, which had contracted to sell them to Stamey, had a 
chattel mortgage thereon for a large portion of the purchase 
price thereof. That the carriage company’s interest in the hacks 
was an insurable interest is well settled and is not questioned. 


The principal contention of the appellants, however, and the 
real issue in this case, is whether the court erred in its conclusions 
of law No. 1 and No. 2, ante. ‘There is some conflict in the 
authorities as to the effect of attaching to a policy of insurance 
a stipulation or mortgage clause, which is known as the standard 
clause, viz.: “Loss, if any, payable to , mortgagee, as his 
interest may appear.” ‘The case of Bank vs. Insurance Co., 6 
Kan. App. 219, 49 Pac. 688, is cited in support of appellant’s 
contention that such insurance is for the benefit of the owner 
of the property only, and not for the benefit of the mortgagee. 
Some language is used in the opinion which justifies the claim 
of appellant, but in that case the property owner had forfeited 
his right to recover under the policy according to its very terms, 
by taking out additional insurance without notice to or consent 
of the insurance company issuing the policy sued on. Another 
defense was that the property was mortgaged at the time the 
insurance policy was obtained and no notice thereof was given; 
also, that the plaintiff permitted foreclosure proceedings on the 











Fire, &c.] Stamey vs. Royal Exch. Assur. Co. 339 


property without the knowledge or consent of the company. So 
it appears that the effect of attaching the standard clause of loss 
order was not the only question involved therein, and it does not 
appear that the case was decided entirely upon that question. 

The appellee, on the other hand, cites numerous authorities in 
support of its contention that the standard loss order clause, like 
the one in this case, constitutes an insurance of the interest of 
the mortgagee and his interest cannot be affected by any act or 
conduct on the part of the owner. Among the Kansas cases cited 
is Dodge vs. Insurance Co., 4 Kan. App. 415, 46 Pac. 25, which 
is squarely in point and decides that the loss, if any, is payable-to 
the owner of the mortgage or his assigns as his interest may ap- 
pear. The owner of the mortgage is insured to the extent of his 
interest. The appellee also cites Insurance Co. vs. Coverdale, 48 
Kan. 446, 29 Pac. 682, and Insurance Co. vs. Boardman, 58 Kan. 
339, 49 Pac. 92. In the two latter cases, however, the clause ex- 
pressly provides that the insurance as to the mortgagee shall not 
be invalidated by any act or neglect of the owner, and this con- 
stitutes what is known as the “union clause” as distinguished 
from the standard clause before considered. 

Appellee also cites Reed vs. Firemen’s Ins. Co., 81 N. J. Law, 
523, 80 Atl. 462, 35 L. R. A. (N. S.) 343, in which it is said in 
the syllabus :— 

“1. The standard mortgagee clause creates an independent 
contract of insurance for the separate benefit of the mortgagee, 
ingrafted upon the main contract of insurance contained in the 
policy itself, and to be rendered certain, and understood by refer- 
ence to the policy. 

“2. A policy of fire insurance in the standard form, which is 
void as to the assured owner, because of his breach of the war- 
ranty that his interest is not other than unconditional and sole 
ownership, may nevertheless be valid as to a mortgagee, when 
the mortgagee clause in the usual form is attached to the policy.” 

Appellee also cites Welch vs. Insurance Co., 148 Cal. 223, 
82 Pac. 964, 113 Am. St. Rep. 223, 7 Ann. Cas. 396. 

The trial court also found that the insurance companies, 
through their agent, were informed of the intention of Stamey 
to burn the property, and employed a guard to watch the prop- 
erty and apprehend Stamey if he made such attempt, and such 
guard and watch was kept night and day for a week before the 
property was burned, but neither was any notice given to the 
carriage company nor was the insurance policy, or either of them, 
canceled. 

The conclusion of law is sustained by ample authorities, and 
the judgment is affirmed. All the Justices concurring. 
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SUPREME JUDICIAL COURT OF MAINE 


GILMAN 
vs. 


COMMONWEALTH INS. CO. or New York.* 


1, INSURANCE—RIGHTS OF MORTGAGEE—CANCELLATION 
BY MORTGAGOR. 


A policy of fire insurance in the form prescribed by Rev. St. c. 49, § 4; 
provided that if payable to a mortgagee of the insured real estate 
no act of the mortgagor should affect his right to recover for loss, 
that where there was no liability to the mortgagor the mortgagee on 
payment of his mortgage should assign it to the insurer, and that the 
policy might be canceled at any time at the request of the insured, or 
by the company on written notice, return of premiums, etc. The policy 
was indorsed payable to the mortgagee as his interest should appear. 
The mortgagor after his eviction by the mortgagee requested the in- 
surer to cancel the policy, and the insurer notified him that it had 
done so, but without the knowledge or consent of the mortgagee. 
Held not to affect the mortgagee’s right to recover for a subsequent 
loss by fire. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


2. INSURANCE—FORFEITURE—CHANGE IN CONDITIONS— 
INCREASE OF RISK. 

A fire insurance policy on a house provided that it should be void, if 
without the insurer’s assent the circumstances affecting the risk should 
with the knowledge or consent of the insured be so altered as to in- 
crease the risk. A permit was given the mortgagee to employ 
mechanics to work about the house on alterations. Held, their em- 
ployment after the expiration of the permit did not forfeit the policy, 
unless it increased the risk. 

(For other cases, see Insurance, Cent. Dig. §§ 744-747; Dec. Dig. § 318.) 


3. INSURANCE — FORFEITURE — QUESTION FOR: JURY — 
INCREASE OF RISK. 

The question whether additions and alterations made after the time 
in the mechanic's permit without the insurer’s assent were such a 
change of the situation or circumstances affecting the risk as to 
cause an increase of risk was for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 

Cornish and Spear, JJ., dissenting. 


Action by Will A. Gilman, administrator of the estate of George F. 
Gilman, deceased, against the Commonwealth Insurance Company of New 
York. Verdict for plaintiff, and defendant moves for a new trial. Motion 
overruled. 


Argued before Savage, C. J., and Spear, Cornish, King, Haley, Han- 
son, and Philbrook, JJ. 


* Decision rendered, Dec. 31, 1914. 92 Atl. Rep. 721. 
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Foster & Foster, J. B. Thomes, and F. H. Purington, all of Portland, 
for Plaintiff. 
Harry L. Cram, of Portland, for Defendant. 
HALey, J. 

An action of assumpsit, upon a policy of insurance, of the 
Maine standard form, issued by the defendant to Frank 'T. Spear 
October 15, 1909, whereby the defendant insured the one and 
one-half story dwelling house situated in Scarboro for the term 
of three years, against loss or damage by fire to the amount of 
$800. ‘Fhere was an indorsement upon the policy as follows: 
“Payable in case of loss to George F. Gilman, mortgagee, as his 
interest may appear.” 

When the policy was issued, Mr. Spear was in possession of 
the insured premises, and remained in possession for about one 
and one-half years, when George F. Gilman, who held a mort- 
gage of the premises to secure a debt of $900, took possession as 
mortgagee and evicted Mr. Spear. On April 11th Mr. Spear 
requested the insurance company to cancel the policy. On April 
15th of that year they gave him written notice that they had can- 
celed the policy, as requested. September 26, 1911, the buildings 
were destroyed by fire. Soon after the fire, Mr. Gilman learned 
that Mr. Spear and the insurance company claimed to have can- 
celed the policy without his (Gilman’s) consent. Mr. Spear 
neglected to furnish the insurance company a proof of loss, as 
called for by the policy, and October 19, 1911, Mr. Gilman sent 
to the defendant a proof of loss. Afterwards he served notice 
upon the defendant in writing that he desired to have the amount 
of the loss settled by arbitration. The defendant paid no atten- 
tion to either the proof of loss or the request for arbitration. 

Shortly after the request to the insurance company to submit 
the question to arbitration, Mr. Gilman died, and the plaintiff was 
appointed administrator of his estate and brought this suit upon 
the policy. ‘The case was tried at the January term in Cumber- 
land County, the verdict was for the plaintiff for the sum of 
$900.93, and the case is before this court on a motion for a new 
trial as against law and evidence. 

The defendant urges two reasons in support of its motion :— 

First, because the policy had, before the loss, been canceled at 
the request of Mr. Spear. 

Second, because the risk was increased by changes and altera- 
tions made to the buildings without the consent of the defendant. 

First. The form of the Maine standard insurance policy, now 
contained in section 4, c. 49, Revised Statutes, was prescribed 
by the Legislature of 1895, before which it was held that an in- 
dorsement upon the policy of words making it payable in case 
of loss to a mortgagee, as his interest might appear, was not an 
insurance of the mortgagee’s interest in the property, or an as- 
signment of the policy to the mortgagee; that it was merely a 
contingent order, a stipulation assented to by the insurance com- 
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pany for the payment of the loss to the assured, if any, to the 
mortgagee ; that it gave the mortgagee the same right to recover 
that the insured would have had if no such clause had been in- 
serted in the policy; that any violation of the stipulations of the 
policy which would defeat the right of the insured to recover 
upon it would defeat the right of the mortgagee; that it was 
simply an order of the company to pay the amount of the loss to 
the mortgagee; that the insurance was upon the property of the 
mortgagor and not upon the interest of the mortgagee. Savings 
Institution vs. Insurance Co., 68 Me. 313, 28 Am. St. Rep. 56; 
Bank vs. Insurance Co., 81 Me. 570, 18 Atl. 298. 

The policy in suit is of the Maine standard form and contains 
the agreements specified by chapter 49 to be inserted in a fire in- 
surance policy, among which are the following, spoken of in the 
opinions as the “mortgagee clause,” the “union clause,” and the 
“loss payable clause” :— 

“Tf this policy shall be made payable to a mortgagee of the 
insured real estate, no act or default of any person other than 
such mortgagee or his agents, or those claiming under him, shall 
affect such mortgagee’s right to recover in case of loss on such 
real estate; provided, that the mortgagee shall, on demand, pay 
according to the established scale of rates for any increase of 
risk not paid for by the insured; and whenever this company 
shall be liable to the mortgagee for any sum for loss under this 
policy, for which no liability exists as to the mortgagor, or owner, 
and this company shall elect by itself or with others to pay the 
mortgagee the full amount secured by such mortgage, then the 
mortgagee shall assign and transfer to the companies interested 
upon such payment, the said mortgage together with the note 
and debt thereby secured.” ° 


It is further provided in the policy that :— 


“This policy may be canceled at any time at the request of the 
insured, who shall thereupon be entitled to the return of the por- 
tion of the above premium remaining, after deducting the cus- 
tomary monthly short rates for the insured for the time this 
policy shall have been in force. The company also reserves the 
right, after giving written notice to the insured, and to any mort- 
gagee to whom this policy is made payable, and tendering to the 
insured a ratable proportion of the premium, to cancel this 
policy as to all risks subsequent to the expiration of ten days 
from such notice, and no mortgagee shall then have the right to 
recover as to such risks.” 

The above mortgage clause is the same as the mortgage clause 
in the Massachusetts standard insurance policy, and the same as 
was set forth in the policy in the case of Whiting vs. Burkhardt 
et al., 178 Mass. 535, 60 N. E. 1, 52 L. R. A. 788, 86 Am. St. 
Rep. 503, which also contains the usual provisions that it should 
be void “if, without the assent of the company in writing or 
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print, the said property shall be sold, or the policy assigned.” 
One of the owners of the property conveyed his interest before 
the fire, and the suit was brought upon the policy by the mort- 
gagee, and the court say (page 539 of 178 Mass., page 1 of 60 
N. E., 52 L. R. A. 788, 86 Am. St. Rep. 503) :— 

‘A conveyance by Guptil of his interest in the building insured 
did not affect the right of the plaintiff to recover in case of loss; 
it is provided in the policy that, ‘if this policy shall be made 
payable to a mortgagee of the insured real estate, no act or default 
of any person other than such mortgagee or his agents, or those 
claiming under him, shall affect such mortgagee’s right to recover 
in case of loss on such real estate.’ ” 

The court held that, although the conveyance by the owner 
of his interest would defeat his right to recover, it was no defense 
to a suit by the mortgagee named in the policy, because the policy 
contained a mortgage clause the same as the mortgage clause 
in the policy in suit. 

In Amory vs. Reliance Insurance Co., 208 Mass. 378, 94 N. E. 
677, the court held :— 

“Because of the foreclosure of a later mortgage covering both 
estates, which worked a change in the title, all the policies became 
void in the hands of the original insurer, and the claim of the 
plaintiffs, as mortgagees under their earlicr mortgage, rests upon 
the clause in each policy, under our Massachusetts standard form, 
which protects the rights of the mortgagee in such cases.” 

The court held that the mortgagees could recover. 

In Hardy vs. Lancashire Insurance Co., 166 Mass. 210, 44 
N. FE. 209, 33 L. R. A. 241,55 Am. St. Rep. 395, the court say :— 

“The history of the provisions in the standard policy in favor 
of a mortgagee is well known. ‘These provisions in their present 
form are intended to afford to the mortgagee full indemnity to 
the extent of the insurance” under “his interest in the property, 
unless the policy is avoided by some act of his, or of his agents, 
or of those claiming under him, and the mortgagee in certain 
events comes under obligations to the insurance company to pay 
for any increase of risk, and to assign to it his mortgage. * * * 
The policy of the commonwealth that such insurance shall not be 
avoided so as to affect the mortgagee’s interest by the act of the 
mortgagor is shown by the adoption of a standard form contain- 
ing such a provision, and this is the form which mortgagees 
usually demand.” 

In Eliot Five Cent Savings Bank vs. Assurance Co., 142 Mass. 
142, 7 N. FE. 550, the policy contained the same clause that is 
contained in the policy in suit; and the insured conveyed the 
property before the fire, without the assent of the company, and 
the court said :— 

“If we assume, as contended by the defendant, that the con- 
veyance by George B. Taylor to Abby E. ‘Taylor, without the 
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assent of the company, avoided the policy as to them, yet, under 
the first clause (mortgage clause) above cited, it would not affect 
the right of a mortgagee to recover.” 


In Union Institute vs. Phoenix Insurance Co., 196 Mass. 230, 
81 N. E. 994, 14 L. R. A. (N. S$.) 459, 13 Ann. Cas. 433, the 
mortgagor obtained insurance upon building, and there were 
indorsements making the loss payable to the mortgagee as his 
interest might appear. The policy was in the standard form, as 
the policy in this case. ‘The mortgagee did not know of the in- 
surance until after the fire, and the court say :— 

“The first question is whether the plaintiff can avail itself of 
the contract thus made for its benefit. We think it plain that this 
question should be answered in the affirmative. Surbridge acted 
in part for himself and in part as an agent and representative of 
the plaintiff in procuring the policy. He must be held to have 
acted in the same double capacity in receiving and holding it. 
This policy contained a contract between the defendant and Sur- 
bridge, and a somewhat different contract between the defendant 
and the plaintiff. Both the mortgagor and the mortgagee were 
protected in their rights under their several contracts contained 
in the single paper signed by it.” Palmer Savings Bank vs. In- 
surance Co., 166 Mass. 194, 44 N. E. 211, 32 L. R. A. 615, 55 
Am. St. Rep. 389; Hastings vs. Westchester Ins. Co., 73 N. Y. 
141; Hartford Ins. Co. vs. Olcott, 97 Ill. 439. 

In Eddy vs. lL. A. Corporation, 143 N. Y. 311, 38 N. E. 307, 
25 L. R. A. 686, Peckham, J., says :— 

“The effect of the mortgagee clause hereinbefore set forth is 
to make an entirely separate insurance of the mortgagee’s interest, 
and he takes the same benefit from his insurance as if he had 
received a separate policy from the company, free from the con- 
ditions imposed upon the owners. * * * ‘The plain and ob- 
vious meaning of the language is that the insurance of the mort- 
gagee should not be affected or in any wise impaired or lessened 
by any act or neglect of the owner, although in the same policy 
issued to the owner, yet the insurer and the mortgagee were 
* * * entering into a perfectly separate contract of insurance, 
by which the mortgagee’s interest alone was to be insured, and it 
would be most natural to provide that no act or neglect of the 
owner should invalidate—that is, impair—any portion of the in- 
surance thus separately secured.” 

In Hartford Fire Ins. Co. vs. Williams, 63 Fed. 925, 11 C. C. 
A. 503, it was held that, under the provision in the mortgage 
clause of a fire policy that the insurance as to the interest of the 
mortgagee should not be invalidated by any act or neglect of the 
mortgagor or owner, voluntary destruction by the owner would 
not prevent a recovery by the mortgagee. 

In Phenix Ins. Co. vs. Omaha Loan & Trust Co., 41 Neb. 834, 
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60 N. W. 133, 25 L. R. A. 679, the policy contained the following 
clause : 

“If the property be sold or transferred in whole or in part 
without written permission in this policy, then, and in every such 
case, this policy is void.” 

It is also provided, in substance, as the Maine standard form, 
as follows :— 

“It is hereby agreed that this insurance, as to the interest of 
the mortgagee only therein, shall not be invalidated by any act 
or neglect of the mortgagor or owner of the property insured.” 

The insured conveyed his interest in the property, and the 
court held that the mortgagee was entitled to recover upon the 
policy; that the contract with the trust company (mortgagee) 
was a separate and independent contract, and the right of the 
mortgagee to enforce it did not depend upon whether the owner 
had kept his engagements with the insurance company or not. 

The case also cites several opinions holding the same doctrine. 

In Bacot vs, ree Ins. Co., 96 Miss. 223, 50 South. 729, 25 
L. R. A. (N. S.) 1226, Ann. Cas. 1912B, 262, it was held that, 
where a satan insured property as the owner when it was in 
fact owned by his wife, the policy as to him or his wife was void, 
but also held that, by reason of the mortgage clause attached to 
the insurance policy, under a statute providing that the insurance 
of the mortgage interest should not be invalidated by any act 
or neglect of the owner of the property, the mortgagee could 
recover upon the policy. 

In the note to the case of B ee vs. Law Union & Crown Ins. 
Co., reported in 18 L. R. A. (N. 5S.) 197, the editor, after review- 
ing many cases, states that the principle that, under such a clause 
as is contained in the policy in suit, the rights of a mortgagee 
cannot be affected by any act or neglect of the owner, the mort- 
gagor, occurring after the issuing of the policy, and cites many 
cases to support it, and concludes by stating (page 206) :- 

“Thé only difference of opinion which arises as to the effect 
of such clause occurs when the act of the mortgagor which is 
relied upon to avoid the policy as to the mortgagee is some mis- 
representation or concealment at the time of the issuance of the 
policy. The weight of authority, however, would seem to support 
the conclusion that the rule is the same under such circumstances.” 


[1] An examination of the cases where the policies contained 
an indorsement making them payable in case of loss to the mort- 
gagees, as their interests might appear, clearly shows that the 
rule of law declared in cases before the adoption of the Maine 
standard form of policy does not apply to that form of policy, 
and that the policy in suit, by reason of the mortgage clause and 
by being made “payable in case of loss to George S. Gilman, 
mortgagee, as his interest may appear,” contained in addition to 
the contract with Frank T. Spear a separate and an independent 
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contract whereby the mortgagee’s interest was insured, and the 
defendant had no right to cancel the policy except by mutual con- 
sent of the insured, Mr. Spear, and the mortgagee, or by giving 
to the insured and the mortgagee ten days’ notice in writing, as 
specified in the policy, and that the mortgagee’s right to recover 
for the loss was not affected by the act of the insured and the 
defendant in their attempted cancellation of the policy. 


{2, 3] Second. That changes and alterations were made in 
and upon the building which were not permitted, and about which 
the defendant had no notice. Attached to the policy is a me- 
chanics’ permit, dated October 15, 1909, giving permission for 
mechanics to work in and about the premises for two months 
from date, to make alterations and additions, or repairs. It was 
shown by the testimony that Mr. Gilman, the mortgagee, did 
work on the house after the time specified in the permit. He 
laid new floors, changed the stairs, put up studding in the second 
floor, ete. 

The defendant relies upon Fire Insurance Co. vs. Coos County, 
151 U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231, which held that, 
if mechanics were employed in building, altering or repairing the 
premises without a building permit, the insurer was relieved 
from responsibility, although the fire did not occur in consequence 
of the alterations or repairs. The policy in that case provided 
that :— 

“This policy shall be void and of no effect if, without notice 
to this company and permission therefor in writing indorsed 
hereon, * * * the premises shall be used or occupied so as 
to increase the risk, * * * or the risk be increased * * * 
by any means within the knowledge or control of the insured, 
* * * or if mechanics are employed in building, altering, or 
repairing premises named herein, except in dwelling houses, 
where not exceeding five days in one year are allowed for 
repairs.” 

The court say :-— 

“The condition of the policy should be void and of no effect, 
‘if mechanics are employed in building, altering, or repairing the 
premises named herein,’ without notice to or permission of the 
insurance company, being a separate and valid stipulation of the 
parties, its violation by the assured terminated the contract of 
the insurer, and it could not be thereafterwards made liable on 
the contract, without having waived that condition, merely be- 
cause in the opinion of the court and the jury the alterations and 
repairs of the building did not, in fact, increase the risk.” 

The policy in suit does not contain the clause contained in the 
above mentioned policy that the policy should be void and of no 
effect if mechanics are employed in the building, altering or re- 
pairing the premises named herein; but it does provide that :— 
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“The policy shall be void, if, without the assent of the insurer, 
the property shall be removed, except that if such removal shall 
be necessary for the preservation of the property from fire, this 
policy shall be valid without such assent after five days there- 
after, or if, without such assent, the situation or circumstances 
affecting the risk shall, by or with the knowledge, advice, agency 
or consent of the insured be so altered as to cause an increase of 
such risk.” 

The attaching to the policy of the permit above referred to 
gave to the assured the right to employ mechanics in and upon the 
premises as specified in the permit for the period named in the 
permit without increasing the risk to the extent that would avoid 
the policy, and the making of the changes and alterations testified 
to after the time limited in the mechanics’ permit, without the 
assent of the insurance company, left it a question of fact for 
the jury whether the changes and alterations constituted such a 
change of the situation or circumstances affecting the risk as to 
so alter the premises as to cause an increase of such risk. If 
it did not cause an increase of such risk, then it was not a for- 
feiture of the policy, and whether it was an increase of risk under 
the circumstances was a question of fact for the jury, and they 
were expressly instructed upon that branch of the case, and nd 
exceptions were taken to such instruction, and we cannot say, 
from an examination of the evidence on this branch of the case, 
that they were not justified in finding that the alterations and 
repairs made by the mortgagee did not create an increase of the 


risk, but that they were such repairs and alterations as would 
ordinarily be expected to be made upon such premises, and that 
the insurance company so considered it when it issued the policy 
of insurance. e 
Motion overruled. 
Spear, J., dissents. 


CornisH, J. (dissenting). 

[ am unable to concur in this opinion so far as it relates to the 
question of cancellation. The precise question involved is this: 
Can a mortgagor who has taken out a policy of insurance upon 
his own property, in his own name, but payable, in case of loss, 
to a mortgagee as his interest may appear, and who has paid the 
premium, cancel the policy upon request made to the company 
without the assent of the mortgagee? The opinion holds that 
he has not this power, and that notwithstanding his request the 
company has no right to cancel the policy without the consent of 
the mortgagee. This seems to me a forced construction of the 
plain and unambiguous words of a contract made by the parties, 
and sanctioned by the Legislature. 


The provision relating to cancellation, which has been a part 
of the statutes of our state since the adoption of the standard 
policy in 1895, reads as follows :— 
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“This policy may be canceled at any time at the request of the 
insured, who shall thereupon be entitled to a return of the portion 
of the above premium remaining, after deducting the customary 
monthly short rates for the time this policy shall have been in 
force. The company also reserves the right, after giving written 
notice to the insured, and to any mortgagee to whom this policy 
is made payable, and tendering to the insured a ratable proportion 
of the premium, to cancel this policy as to all risks subsequent 
to the expiration of ten days from such notice, and no mortgagee 
shall then have the right to recover as to such risks.” R. S. ch. 
49, § 4, par. 7. 

The first part of this provision covers voluntary cancellation 
by the insured; the second, voluntary cancellation by the com- 
pany. We are concerned with the first part only. ‘The words are 
direct and simple. The power of cancellation is given to “the 
insured.” Who then is meant by “the insured,” as the term is 
used in this contract? No room is left for conjecture. It is the 
party who effects the insurance and pays the premium which is 
the consideration of the contract; in this case Frank T. Spear 
the mortgagor. The policy at its very inception so specifies :— 

“In consideration of twelve dollars to it paid by the insured 
hereinafter named, the receipt whereof is hereby acknowledged, 
does insure Frank 'T. Spear and his legal representatives,” etc. 


The policy itself therefore clearly defines the term, and wher- 
ever the words recur throughout the policy they have the same 
meaning and refer to the same person. It is true, as the opinion 
holds, that the mortgagee has certain rights under the standard 
policy given him by another provision which we shall discuss 
later, and in a certain sense his interest may be deemed to be 
prote€ted or insured, but he is not the party insured designated 
by the statute as having the right to cancel the policy at any time 
at his own request. To make him such, or to place him beside 
“the insured” and say that the policy cannot be canceled without 
his assent, is in effect to give to the statutes an interpretation an- 
tagonistic to its express language, and to couple with the visible 
and expressed mortgagor an invisible and unexpressed mortgagee. 
Such a result may be equitable and desirable, and therefore a 
matter for the consideration of the lawmaking branch of the 
government; but it requires a severe wrenching of the statute 
to accomplish such a result without legislative amendment. 


Further study of this cancellation section confirms our view. 
“The insured” is the party designated as entitled to a return of 
the unearned premium reckoned in the manner prescribed. To 
“return” is to give back to the party making the original payment. 
That party is entitled to the return and can sue the company and 
recover if the company should decline to pay. The statute gives 
him that right and makes the unearned premium a debt which 
he and he alone can recover. What rights has the mortgagee in 
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that unearned premium? He has paid no part of it. Can he 
maintain an action for it? Certainly not. What stumbling 
block can he put in the way of the mortgagor who seeks to re- 
cover it? None whatever, because the contract says the insured 
is “entitled” to it. But if the mortgagee can prevent the cancella- 
tion by withholding his assent, he most effectually debars the 
mortgagor from receiving what is his legal due; for it scarcely 
could be contended that the mortgagor could receive his premium 
which was the consideration of the policy, and yet the policy 
would remain alive and valid as to the mortgagee. If so, at 
whose expense would it be running? Not at the mortgagor’s, 
because his premium has been returned. Not at the mortgagee’s, 
because it is not claimed that he is in any way liable therefor. 
We should then have the dilemma of a policy existing and in 
force at no one’s expense. Such a situation is impossible. The 
power of cancellation and the right to the return of the unearned 
premium are inseparable, and they belong to one and the same 
person, and that person is he who effected the insurance. 

That the Legislature regarded “the insured” as distinct from 
the mortgagee, and used the term advisedly in designating him 
as the party having the power of cancellation, is also apparent 
from the second part of the cancellation provision, permitting 
cancellation by the company. Here the rights of the mortgagee 
are recognized and expressly reserved in contradistinction to 
those of the mortgagor, because the company can cancel only 
“after giving written notice to the insured, and to any mortgagee 
to whom this policy is payable,” etc. Here the distinction between 
the two is sharply drawn. “The insured” is the mortgagor, as 
distinct from the mortgagee. Written notice must be given to 
both, but in the next clause it is provided that the company must 
at the same time tender “to the insured a ratable proportion of 
the premium,” etc. Notice must be given to both, but payment 
or tender made only to one. We cannot conceive how the English 
language could have been used with keener discrimination in 
specifying the rights of both the insured and the mortgagee, and 
yet the opinion holds that, while the contract provides that “the 
policy may be canceled at any time at the request of the insured,” 
yet the company has no right to cancel it, notwithstanding this 
request, except by mutual consent of the insured and the mort- 
gagee. The Legislature might have so enacted, but clearly it 
did not. It recognized the rights of the mortgages in cancella- 
tion by the company but not in cangellation by the insured. The 
line of cleavage is well defined. 

Passing now from the particular cancellation clause to the 
entire policy, and applying the familiar rule as to the force of 
the context, our construction is further confirmed. ‘The words 
“the insured” occur twenty-one times in the policy, and con- 
fessedly in the other twenty instances they refer to the party 
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effecting the insurance, the mortgagor. On what ground can it 
be made to apply to another and unnamed party, the mortgagee, 
in the twenty-first ? 

The Massachusetts court, in construing the words “the insured” 
in connection with the proofs of loss and the provisions for ar- 
bitration in a standard policy like our own, note the distinction 
between “the insured” and the mortgagee in these words :— 

“It is quite certain that the party referred to as ‘the insured’ 
in these provisions is the mortgagor. ‘The contract calls for but 
one such statement, and, if the duty of furnishing it is upon the 
mortgagee when the loss is payable to him, then there is no such 
duty upon the mortgagor. ‘The paper must be ‘signed and sworn 
to by the insured’; it must set forth ‘the interest of the insured 
therein,’ and various other stipulated facts which are peculiarly 
within the knowledge of the mortgagor, ‘so far as known to the 
insured.’ ‘The mortgagee is referred to in the policy in contra- 
distinction to the insured, in different parts of the policy. The 
mortgagee, to secure his rights in that capacity, must pay on de- 
mand ‘for any increase of risks not paid for by the insured.’ 
The company reserves the right to cancel the policy, ‘after giving 
written notice to the insured and to any mortgagee,’ etc. In the 
clause reciting the consideration, the company ‘does insure’ 
* * * the mortgagor.” Union Inst. for Sav. vs. Ins. Co., 
196 Mass. 230-233, 81 N. E. 994, 995, 14 L. R. A. (N. S.) 459, 
13 Ann. Cas. 433. 

To the same effect is Collinsville Savings Soc. vs. Ins. Co., 77 
Conn. 676, 60 Atl. 647, 69 L,. R. A. 924, where the court say :— 


“On the other hand. it is not easy to discover upon what theory 
it can be reasonably claimed that a person who has not come into 
contractual relations with the insurer, who has obtained no in- 
surance protection, and who is only an appointee of the owner 
as respects whatever may become due under the contract of 
insurance to which he is a stranger, acquires the right, even by 
indirection, to assume the title of ‘the insured.’ If we look for 
other provisions which may serve, by way of implication or 
otherwise, to give him a standing in the adjustment of a loss, we 
find only that the word ‘insured’ whenever used in the policy 
should be construed to include the legal representatives of the 
insured, and nothing more. It appears therefore that the right 
to participate in an adjustment of a loss under this policy and 
indorsement has by the parties to the contract been limited to 
the insurer, the property owner, and his legal representatives.” 

For the reasons thus set forth, I am of opinion that the lan- 
guage of the cancellation clause is unambiguous, and the rights 
thereby conferred upon the insured are not to be challenged 
unless we judicially amend it by inserting after the words “the 
insured” the words “with the consent of the mortgagee,” so that 
said clause as amended shall read, “This policy may be canceled 
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at any time at the request of the insured with the consent of the 
mortgagee,” etc. This I am reluctant to do. 

The other section of the policy upon which the reasoning of 
the opinion rests, if I understand it correctly, is as follows :— 

“If this policy shall be made payable to a mortgagee of the 
insured real estate, no act or default of any person other than 
such mortgagee or his agents, or those claiming under him, shall 
affect such mortgagee’s right to recover in case of loss on such 
real estate, provided that the mortgagee shall, on demand, pay 
according to the established scale of rates for any increase of risk 
not paid for by the insured,” ete. 

The rights of the mortgagee under this clause are protected, 
as the opinion holds, and no act or default of the mortgagor or 
of any other person than the mortgagee, either before or after 
the loss, can abridge or destroy them. ‘That, however, does not 
refer to the cancellation of a policy which is expressly permitted 
under another section. A canceled policy is one thing; a broken 
policy, quite another. The “act or default” intended by this pro- 
vision concerns such acts or defaults as would work a breach 
of the policy as to the mortgagor. It may be some positive act, 
an act of commission on the part of the mortgagor, as the sale 
of the premises, or procuring additional insurance, or even the 
voluntary destruction of the property; or it may be his failure 
to do something, an act of omission on his part, as the neglect to 
furnish proof of loss after fire has occurred. All these and 
similar instances come within the scope of this “act or default” 
clause, and under one class or the other falls every case cited in 
the opinion. Thus the conveyance of the property by the mort- 
gagor in Eliot Sav. Bank vs. Assur. Co., 142 Mass. 142, 7 N. E. 
550; Palmer Sav. Bank vs. Ins. Co., 166 Mass. 189, 44 N. F. 
211, 32 L. R. A. 615, 55 Am. St. Rep. 387; Whiting vs. Burk- 
hardt, 178 Mass. 535, 60 N. E. 1, 52 L. R. A. 788, 86 Am. St. 
Rep. 503; Union Inst. for Savings vs. Ins. Co., 196 Mass. 230, 
81 N. E. 994, 14 L. R. A. (N. S.) 459, 13 Ann. Cas. 433; and 
Phenix Ins. Co. vs. Omaha Loan & Tr. Co., 41 Neb. 834, 60 
N. W. 133, 25 L. R. A. 679; the foreclosure of a later mortgage 
working a change in the title, Amory vs. Ins. Co., 208 Mass. 378, 
94 N. E. 677; the procuring of additional insurance by the mort- 
gagor, Hardy vs. Ins. Co., 166 Mass. 210, 44 N. E. 209, 33 
L. R. A. 241, 55 Am St. Rep. 395; Hastings vs. Ins. Co., 73 
N. Y. 141; Eddy vs. Assur. Corp., 143 N. Y. 311, 38 N. E. 307, 
25 L. R. A. 686; Hartford Fire Ins. Co. vs. Olcott, 97 Ill. 439; 
incorrect description of interest or misrepresentations, Bacot vs. 
Phoenix Ins. Co., 96 Miss. 223, 50 South. 729, 25 L. R. A. (N. S.) 
1226, Ann. Cas. 1912B, 262; the voluntary destruction of the 
premises by the mortgagor, Hartford Fire Ins. Co. vs. Williams, 
63 Fed. 925, 11 C. C. A. 503; and his failure to furnish proof of 
loss, Union Inst. for Savings vs. Ins. Co., 196 Mass. 230, 81 
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N. E. 994, 14 L. R. A. (N. S.) 459, 13 Ann. Cas. 433. This 
covers every citation in the opinion on this branch of the case 
except the editor’s note to Bretch vs. Law Union & Crown Ins. 
Co., 18 L. R. A. (N. S.) 197, and that, like the others, refers 
only to the “effect of breach of policy of insurance by mortgagor 
on rights of the mortgagee.” From none of these decisions do 
we dissent; with all of them we agree; but we fail to see their 
application to the case at bar. 


They all refer to the effect on the mortgagee of the breach of 
the conditions of the policy by the mortgagor, not to the cancel- 
lation of a policy, and the gulf between the two is not bridged. 
The purpose of this “act or default” clause is apparent. Prior 
to its adoption the courts held that the clause, “payable in case 
of loss to a mortgagee as his interest may appear,” merely con- 
stituted the mortgagee an appointee to receive the insurance in 
case of loss, and a violation of any of the terms of the policy 
by the mortgagor, such as transfer of title, procuring additional 
insurance, fraud in proof of loss, etc., avoided the policy not 
only as to the mortgagor, but also as to the mortgagee. The 
rights of the mortgagee fell with those of the mortgagor. This 
court had so held. Brunswick Savings Inst. vs. Ins. Co., 68 Me. 
313, 28 Am. Rep. 56; Biddeford Savings Bk. vs. Ins. Co., 81 
Me. 570, 18 Atl. 298. To prevent this result, and to remedy this 
apparent injustice, the “act or default” clause was inserted in the 
standard policy, and thereby the interest of the mortgagee is pro- 
tected, notwithstanding the conduct of the mortgagor may have 
been such as to forfeit his own. No longer can the mortgagor’s 
wrongdoing imperil the rights of the mortgagee. In this sense 
the mortgagee’s interest is covered by the policy, but in no other, 
and all the cases cited in the opinion are but illustrations of the 
various phases in which this single “question has been presented 
to the courts. In discussing the scope of this protection, the 
courts have sometimes used broad language, as the quotations in 
the opinion show; but in each instance it was used with reference 
to the “act or default” clause then under consideration, and in no 
way involved the rights of the parties under the independent 
clause governing cancellation. No cited case, and no other that 
we have been able to find, has declared the doctrine sought to be 
established in the opinion. 

If the logic of the opinion on this branch of the case is that 
no act of the mortgagor can affect the mortgagee’s right of re- 
covery, and that the request for cancellation was such an act, 
the fallacy of the argument is obvious. The act of the mortgagor 
contemplated by the clause is, as we have seen, such as would con- 
stitute a breach of the contract on his part, a prohibited act, an 
unauthorized act. But the request for cancellation is a contract 
right, expressly reserved to the insured by another provision 
when the policy is issued. It is a statutory right, an authorized 
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privilege of which he cannot be deprived. Under what rule of 
construction can an act expressly authorized under one provision 
of a contract be converted into a prohibited act under another 
provision? How can a contract-authorized act be transformed 
into a contract-breaking act? Such a position is manifestly 
untenable. 

Our conclusion therefore is that, however desirable it might be 
to couple the power of cancellation on the part of the mortgagor, 
with the consent of the mortgagee, the Legislature, thus far, has 
failed to do so, but has left the power in the hands of the mort- 
gagor alone, and his request for cancellation is a contract right 
which when exercised by him ipso facto works a cancellation of 
the policy. Lipman vs. Ins. Co., 121 N. Y. 454, 24 N. E. 699, 
8 L. R. A. 719; Crown Point Co. vs. Ins. Co., 127 N. Y. 608, 28 
N. E. 653, 14 L. R. A. 147; Ins. Com’r vs. Ins. Co., 68 N. H. 51, 
44 Atl. 82; Parsons vs. Ins. Co., 133 Iowa 532, 110 N. W. 907; 
Richards, Ins. § 287. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BRISTOL, 


CITY OF FALL RIVER 
vs. 


7ETNA INS. CO* 


1. INSURANCE—CONTRACT—EXISTENCE AND CONDITION 
OF PROPERTY. 


Under a policy insuring a building “occupied as a contagious hospital,” 
the insurer was liable, although at the date of the policy and for four 
years before it had had no patient, though ready to receive them, and 
was without even a caretaker in occupation, in the absence of any 
evidence that the risk upon a building fitted for use as a hospital, 
and not in fact occupied at all, was greater than on a building occu- 
pied as a hospital, using the word “occupied” in the sense of a person 
being in occupation; the case not falling within the rule that, if the 
property is not that described in the policy, the minds of the parties 
never meet, and the policy never attaches. - 


(For other cases, see Insurance, Cent. Dig. § 594; Dec. Dig. § 270.) 


5. INSURANCE—PROOF OF LOSS—ARBITRATION—WAIVER. 


Where an insurer, after proof of loss, denies its liability, and does not 
seek to have the dispute submitted to arbitration, the jury can find 
that arbitration as to the amount due has been waived. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


* Decision rendered, Dec. 20, 1914. 107 N. E. Rep. 367. 
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Exceptions from Superior Court, Bristol County; John R. Ratigan, 
Judge. 

Action by the City of Fall River against the A<tna Insurance Com- 
pany. Verdict for defendant, and plaintiff excepts. Exceptions sustained. 


Arthur W. Blackman, of Boston, for Plaintiff. 
F. W. Brown and Walter L. Came, both of Boston, for Defendant. 


Lorino, J. 

[1-3] The defendant, at the trial, contended :— 

“That the plaintiff cannot recover because the policy in ques- 
tion never took effect as a contract, and because if it did take 
effect as a contract the amount of loss had not been determined 
by agreement or arbitration and such arbitration had not been 
waived.” 

“The defendant makes no claim that the building in question 
became vacant by the removal of the owner or occupant.” 

The ground on which the defendant has contended that the 
policy did not take effect as a contract is that it has brought this 
case within the rule laid down in Goddard vs. Monitor Ins. Co., 
108 Mass. 56, 11 Am. Rep. 307 (and subsequently applied in 
Thomas vs. Commercial Union Assurance Co., 162 Mass. 29, 
37 N. E. 672, 44 Am. St. Rep. 323, and Bowditch vs. ‘Norwich 
Union Fire Ins. Co., 193 Mass. 565, 79 N. E. 788). 

That rule is that if the property owned by the plaintiff is not 
that described in the policy the minds of the parties never met, 
and for that reason the policy never attached. 

The defendant’s contention in this case is that the thing de- 
scribed in the policy is a building “occupied as a contagious hos- 
pital,” and that the building owned by the plaintiff, though a 
contagious hospital, was unoccupied at the date of the policy. 
It appeared that at the date of the policy and for four years 
before that date no patient had been in the hospital and no one, 
not even a caretaker, had been in occupation, although it did 
appear that the building was fully furnished as a hospital and 
ready to receive patients at a moment’s notice. 

The rule laid down in Goddard vs. Monitor Ins. Co., ubi supra 
(and subsequently applied in Thomas vs. Commercial Union As- 
surance Co. and Bowditch vs. Norwich Union Fire Ins. Co., ubi 
supra), is based upon the fact that the risk upon the building 
described in the policy was a less hazardous risk than that upon 
the building owned by the plaintiff. In Bowditch vs. Norwich 
Union Fire Ins. Co., 193°"Mass. at page 568, 79 N. E. at page 789, 
the following statement of that rule was made :— 

“Tf the question here had been the question of the identification 
of the building insured, the fact that it was described as a dwell- 
ing house would not have been material, although there was a 
shoe store in the basement and a dry goods store on the first 
floor. But the question here was not a question of identification. 
A building used in part as a dwelling house and in part as a store 
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for the purposes of insurance is not a dwelling house but a dif- 
ferent kind of building. It costs half as much again to insure it. 
The defendant agreed to insure the building as a dwelling house. 
For the purpose of insurance the building in question was not a 
dwelling house. No contract ever was made insuring this build- 
ing as it was—part dwelling and part store.” 

The fact that the risk upon the building owned by the plaintiff 
was a more hazardous risk than that upon the building described 
in the policy was also put in evidence in the earlier cases of God- 
dard vs. Monitor Ins. Co. and Thomas vs. Commercial Union 
Assurance Co., ubi supra. 

But in the case at bar there was no evidence that the risk upon 
a building fitted for use as a hospital and not in fact occupied at 
all was a greater risk than that on a building fitted for and occu- 
pied as a hospital, using the word “occupied” in the sense of a 
person being in occupation. For this reason the case at bar was 
not brought within the rule of Goddard vs. Monitor Ins. Co. 

Under these circumstances it is not necessary to consider the 
question whether the description of the building insured (“oc- 
cupied as a contagious hospital’) is a statement that the building 
was occupied and not vacant, or was a statement that the building 
was appropriated to the uses of a contagious hospital. Upon that 
question we intimate no opinion. 

At the trial the plaintiff asked for sixteen rulings set forth. 
The only exception taken by it is stated in these words in the bill 
of exceptions :— 

“The court in finding for the defendant did not specifically 
indicate which of these requests he refused or allowed except 
so far as the same are indicated by the finding, to all of which 
the plaintiff duly excepted.” 

We are of the opinion that the only exception taken was to the 
refusal to give the rulings asked for. 

The case was tried and has been argued on the basis that the 
facts shown in evidence by the plaintiff were true. Therefore the 
rule does not apply that ordinarily a finding in favor of the party 
who has the burden of proof cannot be directed as matter of law, 
as to which see Leary vs. William G. Webber Co., 210 Mass. 68, 
96 N. E. 136. Assuming the facts proved by the plaintiff to be 
true, the second ruling asked for by the plaintiff should have 
been given.’ 

[4] As we have said the judge made a general finding for the 
defendant without indicating which of the sixteen requests he 
refused or which he allowed, “except so far as the same are indi- 
cated by the finding.” For all that appears, therefore, the judge 
may have refused to give the second ruling asked for, and have 
found for the defendant because he thought that the defense 


1 The second ruling asked for was as follows: “The policy of in- 
surance was in full force and effect on the date of the fire.” 
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stated above had been made out. Under these circumstances the 
exceptions must be sustained, even if the other defense relied 
upon by the defendant was made out and the requests in con- 
nection with it were properly refused. See in this connection 
Leverone vs. Arancio, 179 Mass. 439, 61 N. E. 45; York vs. 
Johnson, 116 Mass. 482; Kilberg vs. Berry, 166 Mass. 488, 44 
N. E. 603; Hagar vs. Norton, 188 Mass. 47, 73 N, E. 1073. 

[5] As the case must go back for a new trial, we consider 
the other question raised by the defense but not perhaps covered 
by the plaintiff’s requests for instructions, namely, that :— 

“The amount of loss had not been determined by agreement 
or arbitration and such arbitration has not been waived.” 

It is stated in the bill of exceptions that “the plaintiff properly 
rendered the defendant a statement in accordance with the re- 
quirements of the policy, wherein the plaintiff stated, among 
other things, that the building and contents were totally de- 
stroyed.” As we have stated, the fire took place on April 22, 
1907. In June, 1908, the defendant’s special agent wrote to the 
plaintiff’s attorney that the matter of this insurance had been 
“left entirely in the hands of our attorney, Mr. Brown.” On 
July 21, 1908, the defendant’s attorney, Mr. Brown, wrote to 
the plaintiff’s attorney :— 

“My recollection of our conversation is quite clear that the 
company in terms declined to admit its liability to the city.” 

It is settled that if after proof of loss an insurance company 
denies its liability and does not seek to have the matter in dispute 
submitted to arbitration, the jury can find that fixing by arbi- 
tration the amount due has been waived (Lamson Consolidated 
Store Service Co. vs. Prudential Fire Ins. Co., 171 Mass. 435, 
50 N. E. 943), if, indeed, it is not waived under these circum- 
stances as matter of law. See Willett vs. Smith, 214 Mass. 494, 
101 N. E. 1058. In this connection see also Hayes vs. Milford 
Mutual Fire Ins. Co., 170 Mass. 492, 49 N. E. 754. 

Exceptions sustained. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division. First DEPARTMENT. 


LEAVITT 
vs. 


NATIONAL FIRE INS. CO. or Hartrorp, Conn.* 


SAME 
us. 


MECHANICS’ & TRADERS’ INS. CO. or New Orveans.* 


INSURANCE—POLICY—CONSTRUCTION—"W AREHOUSE.” 

Certain policies covered plaintiff’s stock of varnish, etc., contained in the 
buildings, additions, and extensions situated at certain street numbers, 
with privilege granted to do such work and to use such materials as 
are usual in the business of a “varnish warehouse.” Held, that the 
word “warehouse,” as so used, meant a building where goods and 
merchandise were stored; a building for the temporary storage of 
merchandise before it is sold, etc., and did not include adjacent 
buildings used for manufacturing varnish, so that no recovery could 
be had under the policy for loss sustained by fire in any such adjacent 
buildings. 

(For other cases, see Insurance, Cent. Dig. §§ 3390-346; Dec. Dig. § 163.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Warehouse.) 


Appeal from Municipal Court, Borough of Manhattan, Fifth District. 

Actions by Louis Leavitt against the National Fire Insurance Com- 
pany of Hartford, Conn., and against the Mechanics’ & Traders’ Insur- 
ance Company of New Orleans. From a Municipal Court judgment in 
favor of plaintiff, defendants appeal. Reversed and dismissed. 


Argued November term, 1914, before Lehman, Delaney, and 
Whitaker, JJ. 


Leo Levy, of New York City, for Appellants. 
Max D. Steuer, of New York City, for Respondent. 


LEHMAN, J. 

The plaintiff has brought two actions against the defendant 
companies to recover for a loss by fire in premises which he claims 
were covered by insurance policies issued by the defendants. 
The defendants deny that their insurance policies covered the 
particular premises where the fire occurred, and also affirmatively 
allege that the fire occurred by an increase of hazard which by 
the terms of the policy rendered the policy void. There is no 


* Decision rendered, Jan. 7, 1915. 151 N. Y. Supp. 71. 
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substantial conflict of testimony, and the only question that re- 
quires serious consideration is whether, by any fair construction 
of the policies, they covered the premises where the fire occurred. 
The policy of the National Fire Insurance Company is in the 
standard form, and covers :— 

“Stock of varnish, gums, and other merchandise, including 
boxes, cans, kegs, and labels, samples, packages, empty or full, 
the property of the assured or held in trust, or on commission, 
or on joint account with others, or on storage, or for which the 
assured may be liable, or sold, but not delivered or removed, 
tools, implements, utensils, appurtenances, furniture, and fixtures, 
all contained in or attached to the buildings, additions, and exten- 
sions situate Nos. 434/40 Driggs avenue and No. 214 North 
Twelfth street, borough of Brooklyn, city of New York. Privi- 
leged to do such work and to use such materials as are usual in 
the business of a varnish warehouse.” 


It appears that at Nos. 434/40 Driggs avenue and 214 North 
Twelfth street the plaintiff has a large two-story building, which 
he uses apparently as a varnish warehouse or tank room. Ad- 
jacent to this building are two smaller one-story buildings, which 
the plaintiff calls “sheds” and “extension buildings.” The first 
of these buildings or sheds was used as a “thinning room”; the 
second was used as a “boiling room” in the manufacture of 
varnish. The fire occurred in and was confined to the “boiling 
room,” which was furthest away from the corner. These sheds 
or buildings were separated from each other and from the 
corner building by brick walls, and the only opening in the walls 
was for the insertion of iron pipes. In order to enter either of 
the smaller buildings or sheds, it was necessary to go through 
the yard. The entire controversy between the parties hangs upon 
the question whether these sheds are “additions or extensions” 
to the corner building, within the meaning of the policies. 


In determining this question, the most important element seems 
to me to be the true meaning of the words “varnish warehouse,” 
for by no possible construction of the policy can we enlarge its 
terms to cover buildings or sheds contiguous to the main build- 
ing, which are not properly parts of a ‘varnish warehouse,” and 
not directly communicating with the building at the corner situ- 
ated at the street numbers specified in the policy. In this con- 
nection the situation of the surrounding buildings seems to me 
very pertinent. The plaintiff maintained on one city block a large 
paint and varnish business. Concededly there were at least 
three entirely separate buildings, or groups of buildings, on this 
block, all having entrances on a common yard. ‘The largest build- 
ing was used for a paint factory, and another building was used 
for a stable, and concededly neither of these buildings were cov- 
ered by the policies now under consideration. The policies can 
therefore not be considered as covering the entire plant and its 
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additions belonging to the plaintiff, but must be confined to the 
building actually described therein with its additions and ex- 
tensions. In this respect the facts differ from those considered 
in the case of Arlington Co. vs. Colonial Assurance Co., 180 
N. Y. 337, 73 N. E. 34, and that case has no application, unless 
we can reasonably hold that the insurance companies intended to 
insure the plant used in plaintiff’s entire varnish business con- 
tiguous to and extending from the main building actually de- 
scribed in the policy. There can, however, be no doubt that the 
parties contemplated and expressly provided that the building 
insured was to be used as a “varnish warehouse,” and conse- 
quently I deem it evident that by no possible construction can 
contiguous sheds or buildings be considered as additions or 
extensions, unless it appears that their use could properly be 
included in the term “varnish warehouse.” 

These sheds or buildings were concededly used in the manu- 
facture of varnish, and I know of no possible manner of con- 
struing the word “warehouse” to cover the manufacturing end 
of a business. The word “warehouse” is one of universal sig- 
nificance, and has frequently received judicial construction in 
other states, though, so far as I can find, only in criminal cases. 
The best definition which I have been able to find is contained in 
the case of State vs. Wilson, 47 N. H. 101, at page 104 :— 

“A warehouse * * * is a building in which any kind of 
goods, wares, or merchandise is kept and stored. * * * A 
warehouse, in the more limited sense, is the building or place in 
which a warehouseman deposits the goods of others in the course 
of his business. * * * But in common discourse I understand 
the word is applied to buildings used for the temporary storage 
of merchandise before it is put into market for sale, or put in the 
course of transportation by sea or land to another place, though 
the buildings may not belong to a warehouseman, but to the 
owners of the goods. Such are the buildings in which manu- 
facturers keep their goods for a time before they put them into 
market for sale or send them abroad.” 


The manufacture of varnish can certainly not be held to come 
within this definition of a “warehouse,” and the testimony of the 
defendant that such work as was done in the boiling room is such 
work as is usual in the business of a varnish warehouse is in- 
sufficient to permit us to enlarge the plain and universally ac- 
cepted meaning of that term. 


Aside, however, from these general considerations, we have 
documentary evidence that the plaintiff himself understood the 
contract of insurance in the same way, for in a letter written on 
February 28, 1907, he protested against “an added 2 per cent 
exposure charge to my storehouse,” and in the same letter says :— 


“There is little, if any, danger of fire communicating from 
varnish building to those adjacent” (italics are mine). 
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It would consequently seem that the plaintiff has already put 
upon the policy the same construction as that now placed upon 
it by the defendants. 

I have not in this opinion considered the second point raised 
by the defendant, viz., that the fire occurred through an increase 
of hazard, for I think this defense is without merit. If the con- 
tract of insurance is construed as sufficiently broad to include 
under the term of “varnish warehouse” a shed intended to be 
used for boiling varnish, then obviously such use could not con- 
stitute an increase of hazard. On the other hand, if, as I think, 
it cannot be so construed, then there can be no increase of hazard, 
for there has never been any insurance risk of any kind. 

Judgments should therefore be reversed, with costs, and com- 
plaints dismissed, with costs. All concur. 


OQ 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. THIRD DEPARTMENT. 


REED 
vs. 
ST. PAUL FIRE & MARINE INS. CO. (No. 319-57.)* 


INSURANCE — AVOIDANCE FOR MISREPRESENTATION — 
MODEL OF AUTOMOBILE. 


Under a policy upon an automobile, providing that it should be void if the 
insured concealed or misrepresented any material facts concerning 
the subject of the insurance, insured’s statement, embodied in the 
policy, that the automobile was a Premier 40 H. P. four-cylinder 
touring car built in 1910, when in fact it was a 24 H. P. car developing 
29 H, P., built in 1906, was a misrepresentation of a material fact, 
avoiding the policy. 

(For other cases, see Insurance, Cent. Dig. § 750; Dec. Dig. § 325.) 

Lyon, J. dissenting. 


Appeal from Trial Term, Albany County. 

Action by Charles Reed against the St. Paul Fire & Marine Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Reversed, 
and new trial granted. 


Argued before Smith, P. J., and Kellogg, Lyon, Howard, and Wood- 


ward, JJ. 


Tipple & Pitt, of New York City (Wilson E. Tipple, of New York 
City, of counsel), for Appellant. 

William A. Glenn, of Albany (Michael D. Reilly, of Albany, of 
counsel), for Respondent. 


* Decision rendered, Jan. 15, 1915. 151 N. Y. Supp. 274. 





Fire, &c.] Goldstein vs. Pac. Home Mut. F. I. Co. 361 


SmiruH, P. J. 

This action was brought to recover the amount of a policy of 
$500, issued by the defendant in October, 1912, upon an auto- 
mobile which was destroyed by fire. . 

The policy contained the following clause :— 

“This entire policy shall be void if the insured has concealed or 
misrepresented, in writing or otherwise, any material fact or 
circumstance concerning this insurance or the subject thereof.” 

The statement made to the agents of the defendant, and em- 
bodied in the policy, was that the automobile was a No. 877 
Premier, 40 horse power, four-cylinder touring car, built in 1910. 
In fact it was a 24 horse power car, capable of developing 29 
horse power, and built in 1906. 

The misrepresentation that the car was a 1910 model, while it 
was in fact a 1906 model, was clearly a misrepresentation of a 
material fact. It is impossible for insurance agents to ascertain 
the condition of the car from its outside appearance. The condi- 
tion largely depends upon the wearing of the gears, which are con- 
cealed within metal-bound cases. It also largely depends upon the 
year of the manufacture, as it is a matter of common knowledge 
that in the manufacture of automobiles changes are made from 
year to year to remedy defects that are found to exist, and to 
add to the conveniences and safety in the use of the car, as are 
shown to be important through experience. It is matter of com- 
mon knowledge that in 1912 a 1910 Premier was of a value 
greatly in excess of that of a 1906 Premier of the same model 
So that there was a clear misrepresentation of a material fact, 
which as matter of law vitiates the defendant’s contract. 

The judgment should therefore be reversed, and a new trial 
granted. All concur, except Lyon, J., who dissents. 


SUPREME COURT OF OREGON. 


GOLDSTEIN 
vs. 
PACIFIC HOME MUT. FIRE INS, CO.* 


2. INSURANCE—ACTS OF AGENT—TERMINATION OF AU- 
THORITY—NOTICE. 

Where plaintiff had obtained insurance in question from a particular agent 
of defendant and had obtained from him written authority to remove 
the insured property from one building to another, defendant was not 


* Decision rendered, Jan. 12, 1915. 145 Pac. Rep. 267. 
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entitled to repudiate such permission in an action on the policy on the 
ground that the agent had been discharged prior to issuing the permit 
in the absence of proof of notice thereof to plaintiff. 

(For other cases, see Ifisurance, Cent. Dig. §§ 948-951, 956-965; Dec. Dig. 
§ 375.) 


Department 1. Appeal from Circuit Court, Washington County; 
J. A. Eakin, Judge. 

Action by Frank Goldstein against the Pacific Home Mutual Fire In- 
surance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

This is an action to recover the amount of a policy of insurance issued 
by the defendant upon a stock of clothing and other like merchandise, 
together with furniture and store fixtures, contained in a brick building 
situated at No. 242 Burnside street, Portland, Ore. It is alleged that 
a fire occurred during the life of the policy which totally destroyed the 
insured property. The complaint contains other appropriate allegations 
about giving notice to the company of the loss and demand for the pay- 
ment of the amount named in the policy, together with the defendant’s 
refusal to pay. The destroying fire happened at No. 33 North Second 
street, and concerning that the complaint contains this allegation :— 

“That on or about the oth day of August, 1911, the defendant herein 
granted to the plaintiff in writing its permission to remove all items 
insured under policy No. 3152, located at No. 242 Burnside street, to the 
two-story frame shingle roof building No. 33 North Second street, Port- 
land, Ore., and attached said permission to and made it a part of policy 
No. 3152 of the Pacific Home Mutual Fire Insurance Company, of Torest 
Grove, Ore.” 

This averment was denied by the answer, and the case turns upon the 
issue thus formed, according to the assignments of error. The result of 
a jury trial was a judgment in favor of the plaintiff, from which the 
defendant appeals. 


Benton Bowman, of Hillsboro (J. N. Hoffman, of Forest Grove, on 
the brief), for Appellant. 

D. Solis Cohen, of Portland, and E. Br Tongue, of Hillsboro (Bern- 
stein & Cohen, of Portland, on the brief), for Respondent. 


Burner, J. (after stating the facts as above). 

To sustain the issues on his part, the plaintiff called Ralph 
Feeney, who testified that he was the agent who solicited and 
effected the insurance for the company and delivered the policy 
to the plaintiff. He also testified that, acting as agent for the de- 
fendant, he issued to the plaintiff a written permission to be at- 
tached to the policy authorizing the removal of the insured prop- 
erty from 242 Burnside street to the two-story frame shingle roof 
building at No. 33 North Second street, where the fire occurred. 
On cross-examination the attorneys for the defendant propounded 
several questions to Feeney designed to show that, prior to the 
time of issuing the permit mentioned, he had been discharged 
from the service of the insurer. The court sustained the objection 
of plaintiff to these questions on the ground that the testimony 
sought to be elicited was incompetent, irrelevant and immaterial, 
and not proper cross-examination. ‘The question is presented 
in several different forms, but they all amount to the same thing. 
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[1,2] It was proper cross-examination to ask the witness if 
his agency had not ceased prior to the issuing of the permit. The 
situation for the plaintiff, however, is saved by the principle that, 
where a party has dealt with another through an agent of the 
latter in any transaction, he is entitled to rely upon the acts of 
the agent until the termination of the transaction, in the absence 
of any notice to him that the agency has been ended. Union 
Bank & Trust Co. vs. Long Pole Lbr. Co., 70 W. Va. 558, 74 
S. F. 674, 41 L. R. A. (N. S.) 663. 

There is no testimony in the record tending to show that the 
plaintiff had any notice of the cessation of Feeney’s agency for 
the company, and there was no offer on its part to show that such 
was the fact. Under such circumstances, the error in denying 
the defendant the right to cross-examine the witness on that 
becomes negligible because, taken alone, the mere termination of 
the agency through which the transaction was initiated would 
not affect the result. The case comes within the spirit of section 
556 L. O. L., declaring :-— 

“Upon an appeal from a judgment, the same shall only be re- 
viewed as to questions of law appearing upon the transcript, and 
shall only be reversed or modified for errors substantially af- 
fecting the rights of the appellant. * * *” 

The judgment is therefore affirmed. 

McBride, Bean and Benson, JJ., concur. 


— - oo ---— 


COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA, 





ST. PAUL FIRE & MARINE INS. CO. 
US. 


HUFF. (No. 1372.)* 


1. INSURANCE—AVOIDANCE FOR MISREPRESENTATIONS— 
IMMATERIAL REPRESENTATIONS. 


Under Rev. St. § 4047, providing that a misrepresentation in an applica- 
tion for insurance must be material to a risk to avoid the policy and 
must be shown upon the trial and decided as a question of fact, where 
the jury specially found that misrepresentations were made, but that 
they were not material to the risk, insurer is not entitled to judgment 
upon the findings. 


(For other cases, see Insurance, Cent. Dig. §§ 1780, 1790, 1792-1794; Dec. 
Dig. § 672.) 


an ‘Decision rendered, Jan. 6, 1915. Rehearing denied, Jan. 21, 1915. 172 
S. W. Rep. 755. 
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2. INSURANCE—AVOIDANCE FOR MISREPRESENTATIONS— 
“MATERIAL RISK.” 

A misrepresentation “material to the risk” is one concerning a fact which 
would induce the insurer to decline the insurance or to charge a 
higher premium. 

(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 

3. INSURANCE—ACTIONS ON POLICIES—SUFFICIENCY OF 
EVIDENCE—MATERIALITY OF MISREPRESENTATIONS. 

In an action upon a policy insuring an automobile, evidence held to war- 
rant the jury in finding that misrepresentations not fraudulently made 
as to the cost of the automobile and the length of time it had been 
used were not material to the risk. 

(lor other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 

4. INSURANCE—FIRE INSURANCE—CAUSES OF LOSS—SUC- 
CESSIVE FIRES—NEGLIGENCE. 

Where an insured automobile was totally destroyed by two fires occurring 
a few days apart, the insured could not defeat recovery on the policy 
on the ground of the owner’s negligence in not properly safeguard- 
ing the automobile after the first fire, where the policy contained no 
clause requiring him to do so. 

(For other cases, see Insurance, Cent. Dig. §§ 847-852, 854, 855; Dec. 
Dig. § 334.) 


Appeal from District Court, Fannin County; Ben H. Denton, Judge. 
Action by G. W. Huff against the St. Paul Fire & Marine Insurance 
Company. Judgment for the plaintiff, and defendant appeals. Affirmed. 


E. G. Senter, of Dallas, for Appellant. 
Thomas P. Steger, of Bonham, and J. G. McGrady, of El Paso, for 


Appellee. 


Levy, J. 

The policy of insurance sued upon in this case insured an 
automobile and its equipment against loss or damage by fire to 
an amount not exceeding $1,000. While the policy was in force, 
the automobile was damaged and practically destroyed by fire, 
being burned twice about two or three days apart. The defense 
was failure to make proof of loss within sixty days and of ap- 
praisal of the loss after demand therefor by the insurer, and 
misrepresentation of material facts concerning the subject of 
insurance. The defendant further pleaded as a defense failure 
and neglect of the insured to protect and safeguard the auto- 
mobile from further damage after the first fire occurred. The 
case was submitted to the jury on special issues. The court, with 
the assistance of the jury findings, entered judgment for the 
plaintiff for $850. 

[1-3] Appellant insists that it was entitled to, and the court 
erred in refusing to give, judgment in its favor on the several 
answers of the jury in respect to representations by the insured 
concerning the subject of insurance. Appellant pleaded as a 
defense that the assured, in his written application for the policy, 
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materially misrepresented the cost and the service to which the 
machine had been subjected. In the application for the policy 
the assured stated :— 


(11) The cost to the assured of the above described auto- 
mobile, including its equipment, was $1,850.00,” And “(9) the 
above described automobile, when purchased by its present owner, 
was second-hand (been run three months).” 

In respect to the answer made to question 11, it appears from 
the evidence that the assured did not pay the amount mentioned 
in cash for the machine, but traded Mr. Maloney property equiva- 
lent to that value for it. The agent of the appellant who took the 
application testified :— 

“T did not ask Mr. Huff the circumstances of the purchase of 
his car. I only asked him what it cost. I undertook to use his 
exact language in every instance in filling out the blank. Mr. 
Huff answered, ‘$1,850.’ There was nothing said at that time 
about that being a trading proposition, as I remember.” 


In respect to the ninth question, it is true, according to the evi- 
dence, that the machine was a second-hand one at the time it was 
purchased by the assured It had been run by the former owners 
about a year. According to appellant’s agent, he, at the time he 
took the application for the policy, “examined it closely, and it 
looked all right, nearly as good as new.” According to the ap- 
pellee’s testimony, he understood he was answering the question 
as to the time of service since he had purchased it, which was 
truly about three months before the date of the application for 
insurance. Appellee further said, “l had no knowledge what- 
ever about how long that machine had been run when I got it.” 
It is apparent that none of the answers were fraudulently made. 
The jury made the findings that the statements in the application 
were made by the assured, but that neither statement was ma- 
terial to the risk. The legal effect of the findings of the jury is 
to deny a forfeiture of the policy for the alleged representations. 
The statute provides that “the matter or thing represented” in 
“the answers or statements made in the application” must be 
“material to the risk” in order to avoid the contract, and that it 
must be so shown upon the trial and decided as a question of 
fact. Article 4947, R. S. The manifest purpose of the statute 
was to leave open to judicial investigation in the ordinary way the 
question of whether the fact concerning which inquiry was made 
and an untrue answer given was material to the risk. If the fact 
untruly represented was something not found to be material to 
the risk, then the policy should not be avoided. Generally stated, 
a fact would be material to the insurance risk which would induce 
the insurance company to decline the insurance altogether, or 
not to accept it unless at a higher premium. ‘Taking this as a 
fair test, in a general way, of the materiality of a fact in regard 
to insurance, it is believed that reasonably careful and intelligent 
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men might have regarded the answers complained of as facts not 
materially affecting the insurance contract. The policy here is 
an open one in which the value of the machine is left to be esti- 
mated in case of loss by fire not to exceed the specified sum; and 
the statements or facts represented in the application may be re- 
garded as information bearing only upon insurable value of the 
machine. Comparing such statements as representations of in- 
surable value with the amount of insurance granted, the inference 
is allowable that they did not influence the accepting or rejecting 
of the risk. The amount of insurance granted was considerably 
less than the amount asked for in the application, and the evidence 
shows that the valuation of $1,850 was not accepted or acted on 
by the general agents, but the value was acted on by them inde- 
pendently. It appears from the record that the machine was a 
thing having insurable value if either statement had been cor- 
rectly given, and it also appears that the matters stated did not 
have an effect upon, and would not have changed, the rate of 
premium charged if correctly given. 

[4] Appellant was not by the terms of the policy entitled to 
claim a forfeiture of the policy for negligent failure of the insured 
to properly safeguard and protect the machine from further 
damage. And further, the fire, and not the negligence, should 
be considered here the proximate cause of the loss, The court 
did not allow the amount of loss occasioned by the theft or 
trespass. 

[5] Appellant next complains, by several assignments, that 
the court erred in entering judgment for appellee upon the 
answers of the jury. ‘Taking the facts found by the jury, as 
necessary to a recovery by appellee, and giving the proper legal 
effect thereto, appellee would be entitled to a judgment, and the 
court did not err in that respect. It is deemed only important 
to here allude to the qpestions in respect to proofs of loss and 
appraisal of the loss. The requirement of the policy is that the 
insured should give immediate notice of any loss, and within 
sixty days after the fire render a statement as to the loss. The 
jury found that before bringing suit the insured gave reasonable 
notice of the claim and the amount thereof. And the answers 
of the jury have some support in testimony. And it is believed 
that the court was warranted in finding, as in support of the 
judgment we must assume he did, that the appellant waived any 
defense in respect to failure to furnish proofs of loss. Appellant 
demanded an appraisement of the loss under the terms of the 
policy, and appellee went to the expense of preparing for and 
complying with such demand. Insurance Co. vs. Moriarty, 37 
S. W. 628. And as well do the acts and circumstances in evi- 
dence make an issue of fact of the waiver or abandonment on 
the part of appellant of appraisement after the demand therefor 
and consent thereto by appellee. 
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CHUNN vs. LONDON & LANCASHIRE FIRE INS. CO. 
(No. 43.)* 


(Supreme Court of Arkansas.) 


1. NEW TRIAL—EFFECT OF FORMER TRIAL. 

In an action on a policy covering a house, consolidated with action on a 
policy covering furniture, in which there was a verdict for plaintiff 
for $2,000 for the house, and nothing for the furniture, wherein the 
defendant was granted a motion for a new trial, the plaintiff, not 
moving for a new trial and not appealing from a judgment, was bound 
thereby, and refusal to consolidate the cases on the new trial and 
instruction that claim for loss of furniture had been adjudicated were 
proper. 

(For other cases, see New Trial, Cent. Dig. § 330; Dec. Dig. § 172.) 


2. EVIDENCE—ADMISSIBILITY—HEARSAY. 

In an action on insurance policies, where the issue was whether plaintiff 
had burned the property, testimony of witnesses as to statements made 
to them by another witness, detailing her conversation with plaintiff 
relative to the burning of the property. was hearsay and inadmissible. 


(For other cases, see Evidence, Cent. Dig. §§ 1168-1173; Dec. Dig. § 314.) 


Appeal from Circuit Court, White County; J. M. Jackson, Judge. 

Action by Mrs. Annie L. Chunn against the London & Lancashire Fire 
Insurance Company. Judgment for defendant, and plaintiff appeals. Re- 
versed and remanded for a new trial. 


R. S. Coffman and Rachels & Miller, all of Searcy, for Appellant. 
S. Brundidge, of Searcy, for Appellee. 


* Decision rendered, Dec. 7, 1914. 172 S. W. Rep. 837. 


OG OO 


WILEY vs. LONDON & LANCASHIRE FIRE INS. CO.* 


(Supreme Court of Errors of Connecticut.) 


1. INSURANCE ~— FIRE POLICIES — ACTIONS — BURDEN OF 
PROOF. 

The insurer has the burden of proving a breach of a condition subse- 
quent, relied on to defeat recovery on a fire policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 

2. INSURANCE—FIRE POLICIES—CONSTRUCTION. 

A condition subsequent defeating a fire policy should be construed most 
favorably to the insured. 

-~ = 4 cases, see Insurance, Cent. Dig. §§ 292, 2094-208; Dec. Dig. 

146. 


* Decision rendered, Dec. 21, 1914. 92 Atl. Rep. 678. 
Vol. XLV.—24 
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13. INSURANCE—FIRE INSURANCE—CONDITIONS. 


An insurer has the right to impose any conditions authorized by law, and 
a provision avoiding a fire policy in case of change of the insured’s 
interest is valid, being reasonable as affecting the moral hazard. 


(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
§ 328.) 


14. INSURANCE—FIRE POLICIES—BREACH OF CONDITION— 
CHANGE OF INTEREST. 

Where a fire policy provided that any change in the interest of the in- 
sured other than by death should avoid it, the change which will 
avoid the policy must result in an actual change in the insured’s in- 
terest; and hence, where the insured conveyed the property to a third 
‘person, who immediately executed and delivered a reconveyance, the 
whole purpose of the transaction being to prevent attachment, the: 
policy was not avoided. 


(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
§ 328.) 


15. INSURANCE—CHANGE OF TITLE. 


Where a grantor conveys land, and at the same time a reconveyance is 
made, the two deeds, beirg simultaneously executed and delivered, 
constitute one transaction and work no change in the title or interest. 


(For other cases, see Insurance, Cent. Dig. §§ 704-822, 825; Dec. Dig. 
§ 328.) 


16. INSURANCE—FIRE POLICIES—FORFEITURE—CHANGE OF 
INTEREST. 


Where insured conveyed the property, the grantee at the same time 
executing a reconveyance, which was withheld from record, the fact 
that the insured, as against a bona fide purchaser from the grantee, 
would have been estopped to set up his own title does not forfeit a 
fire policy on the property, which provided that any change in the 
insured’s interest should avoid it. 


(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
§ 328.) . 


17, INSURANCE—FIRE POLICIES—CONDITIONS—CHANGE OF 
INTEREST. 


Where insured conveyed the property, receiving a reconveyance at the 
same time, which was not recorded, the reconveyance operated at 
once, regardless of Gen. St. 1902, § 4036, declaring that no conveyance 
shall be effectual, except as against the grantor, unless recorded, and 
the insurer could not defeat recovery on a fire policy prohibiting 
alienation, on the ground that, until the reconveyance was recorded, 
the insured had no interest. 


(For other cases, see Insurance, Cent. Dig. §§ 1557-1570; Dec. Dig. § 624.) 


18. INSURANCE—FIRE INSURANCE—CONDITIONS. 


Where the insured conveyed the property, receiving at the same time a re- 
conveyance, the fact that the conveyance, which was to delay a 
creditor, was fraudulent under Gen. St. 1902, § 1000, and constituted 
an act of bankruptcy under Bankruptcy Act July 1, 1808, c. 541, § 3a 
(1), 30 Stat. 546, as amended by Act. Feb. 5, 1903, c. 487, § 2, 32 Stat. 
797 (U. S. Comp. St. 1913. § 9587), does not avoid a fire policy pro- 
viding that a change in the insured’s interest shall avoid the policy. 

“"— _ cases, see Insurance, Cent. Dig. §§ 704-822, 825; Dec. Dig. 

328. ) 
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19. INSURANCE—FIRE POLICIES—ACTIONS—EVIDENCE. 

Where a fire policy provided that it should be voided in case of a change 
of interest, and the insured conveyed the property, receiving a con- 
veyance, evidence that there was no consideration for the original 
conveyance is admissible. 


(For other cases, see Insurance, Cent. Dig. §§ 1678, 1679; Dec. Dig. § 653.) 


Appeal from Superior Court, Fairfield County; Howard J. Curtis, 
Judge. 

Action by Anna C, Wiley against the London & Lancashire Fire In- 
— Company. From a judgment for plaintiff, defendant appeals. 

rmed. 


Charles Welles Gross, of Hartford, for Appellant. 
Charles D. Lockwood, of Stamford, for Appellee. 


SOUTHERN IDAHO CONFERENCE ASS’N OF SEVENTH 
DAY ADVENTISTS vs. HARTFORD FIRE INS. CO.* 


(Supreme Court of Idaho.) 


2. INSURANCE—TRIAL—ACTION ON POLICY—EVIDENCE. 

The refusal of the court to admit certain evidence on the trial held re- 
versible error. 

(For other cases, see Insurance, Cent. Dig. §§ 1673-1675; Dec. Dig. § 651.) 


3. INSURANCE—ACTION ON POLICY—PROOF OF LOSS— 
WAIVER—EVIDENCE. 

Where a waiver of proof of loss is an issue in a case, all evidence tending 
to establish such waiver ought to be admitted. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; Dec. 
Dig. § 664.) 


Appeal from District Court, Ada County; Chas. P. McCarthy, Judge. 

Action by the Southern Idaho Conference Association of Seventh Day 
Adventists, a corporation, against the Hartford Fire Insurance Company, 
a corporation. From judgment of nonsuit, plaintiff appeals. Reversed 
and remanded. 


Richard H. Johnson, of Boise. for Appellant. 
Martin & Martin, of Boise, for Respondent. 


* Decision rendered, Jan. 21, 1915. 145 Pac. Rep. 502. 
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SALMON vs. FARM PROPERTY MUT. INS. ASS’N 
oF Iowa. (No. 29667.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—REFORMATION OF POLICY—DENIAL OF RE- 
LIEF—GROUNDS—NEGLIGENCE. 


Insured in a fire policy, who never saw the application which was signed 
by insurer’s soliciting agent, and who never read the policy until after 
the loss, was not guilty of negligence preventing a reformation of the 
policy on his application therefor, so as to express the intention of 
insured and the soliciting agent. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


2. INSURANCE—FIRE INSURANCE—FORFEITURE FOR NON- 
PAYMENT OF ASSESSMENT—NOTICE. 


To forfeit a fire policy, under Code Supp. 1913, § 1759m, providing that 
any policy issued by a mutual assessment insurance association may 
be canceled by the association giving five days’ written notice thereof 
to insured, for nonpayment of an assessment, notice must be given 
of the assessment and of a forfeiture of the policy, if not paid within 
five days, and where an assessment not paid is treated as valid, and in- 
sured is considered a member and is invited to attend an annual meet- 
ing of the association or send a proxy, the policy may not be forfeited 
for nonpayment of the assessment, though a by-law provides that the 
association shall not be liable for any loss under any policy on which 
an assessment is delinquent more than sixty days from date of notice 
of the assessment. 


(For other cases, see Insurance, Cent. Dig. §§ 905-907, 1032, 1033; Dec. 
Dig. § 353.) 


3. INSURANCE — MUTUAL INSURANCE — ACTIONS — TIME 
TO SUE. : 

Code, § 1744, as amended by Acts 27th Gen. Assem. c. 44, providing that 
no action for a loss shall be begun within forty days after notice and 
proofs of loss, and Acts 29th Gen. Assem. c. 73, providing that, in 
furnishing proofs of loss, it shall only be necessary for insured within 
sixty days from day of loss to give notice in writing to insurer, ac- 
companied by affidavit stating how the loss occurred and its extent 
are applicable to a mutual assessment fire insurance company, and a 
suit brought within forty days after proofs of loss is premature. 


(For other cases, see Insurance, Cent. Dig. §§ 1542, 1543; Dec. Dig. § 621.) 


4. INSURANCE—FIRE INSURANCE—ACTIONS—TIME TO SUE— 
WAIVER. 

An insurer denying liability under a mutual fire policy does not waive 
Code, § 1744, as amended by Acts 27th Gen. Assem. c. 44, providing 


that no action for loss shall be begun within forty days after notice 
and proofs of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.) 


Appeal from District Court, Fremont County; A. B. Thornell, Judge. 
Action in equity to reform a policy of fire insurance and to recover 


* Decision rendered, Jan. 22, 1915. 150 N. W. Rep. 680. 
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a loss suffered by plaintiff. Trial to the court. Decree and judgment for 
plaintiff, and defendant appeals. Reversed. 


George Wambach, of Des Moines, and Hickman & Chantry, of Sidney, 
for Appellant. 
William Bammer and R. C. Campbell, both of Hamburg, for Appellee. 


CALIFORNIA INS. CO. vs. SETTLE.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—FIRE POLICIES—RIGHT TO RECOVER UPON. 


While an authorized agent of a fire company can contract for the issuance 
of a policy and agree that in the meantime the property shall be 
covered, where the perils insured against, the amount of the insurance, 
duration of risk, rate of premium, and all matters essential have been 
agreed upon, a promise on the part of the agent to issue a policy in 
the future and to accept payment of the premium in instalments, the 
property to be insured from a given time, is not binding on the com- 
pany, where none of the premium was ever paid and the policy was 
not delivered, although the time for the making of the contract had 
long since passed. 


(For other cases, see Insurance, Cent. Dig. §§ 203-209; Dec. Dig. § 131.) 


Appeal from Circuit Court, McCracken County. 
Action by Mrs. Nellie Settle against the California Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Reversed. 


Campbell & Campbell, of Paducah, for Appellant. 
Eaton & Boyd, of Paducah, for Appellee. 


* Decision rendered, Jan. 12, 1915. 172 S. W. Rep. 119. 


STILL vs. CONNECTICUT FIRE INS. CO. of Harrrorp, 
Conn. (No. 11221.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—CONTRACTS OF INSURANCE—INTENTION 
OF PARTIES. 


The intention of the parties to a contract of insurance will, if ascertain- 
able, determine the sense of the terms used, and where the sense is 
clearly expressed, the written terms are conclusive, but where not 
clearly expressed, resort may be had to surrounding circumstances. 

(For other cases, see Insurance, Cent. Dig. §§ 313. 354; Dec. Dig. § 155.) 


* Decision rendered, Jan. 11, 1915. 172 S. W. Rep. 625. 
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2. INSURANCE—CONTRACTS—CONSTRUCTION. 


Where a policy is open to two possible interpretations, the one least 
favorable to insurer will be adopted, and if practicable, the policy will 
be construed to cover the subject-matter intended to be covered. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 204-208; Dec. Dig. 
§ 146.) 


3. INSURANCE—TORNADO INSURANCE—BUILDING. 


A tornado policy, insuring a frame barn building and a frame barn, covers 
a silo which forms a part of the frame barn building, and used in 
connection with it, and constructed of the same material as the barn 
proper, though subsequent to the erection of the barn proper, within 
the rule that, where an addition is erected in such close proximity to 
another structure as to be physically joined thereto, and is so arranged 
that the addition can only be used in connection with the structure, 
and the two are devoted to one general common purpose, and are 
occupied and used by one owner, they are but one building. 


(For other cases, see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163.) 


4. INSURANCE—TORNADO INSURANCE — BUILDINGS — EVI- 
DENCE. 


Evidence held to justify a finding that parties to a tornado policy insuring 
a frame barn building, intended that a silo should be deemed a part 
of the building and covered by the insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


5. INSURANCE—PROPERTY INSURED—“BUILDING.” 


Where the subject of insurance is described as a “building” the entire 
structure, though composed of several parts, is included, provided the 
parts are so joined as to be used as one and devoted to the same com- 
mon purpose. 

(For other cases, see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Building.) 


6. INSURANCE — TORNADO INSURANCE — INSURABLE _IN- 
TEREST—RIGHT TO SUE. 


Insured in a tornado policy, making loss payable to a mortgagee as its 
interest may appear, may sue on the policy for a loss. 
(For other cases, see Insurance, Cent. Dig. §§ 1557-1570; Dec. Dig. § 624.) 


7, INSURANCE—TORNADO INSURANCE—AMOUNT OF LOSS— 
EVIDENCE. . 

A judgment, in an action on a tornado policy, is not excessive, where the 
amount thereof is the amount of the loss testified to by a contractor. 


(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 


Appeal from Circuit Court, Adair County; C. D. Stewart, Judge. 
Action by C. E. Still against the Connecticut Fire Insurance Company 


of Hartford, Conn. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Bates, Harding, Edgerton & Bates, of Chicago, Ill., and Higbee & 
Mills, of Kirksville, for Appellant. 


C. E. Murrell and Campbell & Ellison, all of Kirksville, -for Re- 
spondent. 





Fire, &c.] Wisecup vs. American Ins. Co. 


WISECUP vs. AMERICAN INS. CO. or Newark, N. J. 
(No. 1237.)* 


(Springfield Court of Appeals. Missouri.) 


1. INSURANCE—WAIVER—INSURABLE INTEREST. 


An insurance company cannot be held liable on a policy on the theory of 
waiver, if insured had no insurable interest. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


2. INSURANCE—INSURABLE INTEREST—SEPARATE PROP- 
ERTY OF WIFE. 

A husband conveying property to a third person to convey to his wife, 
so as to vest the absolute title in her, which, under the statute, made 
it her separate property under her absolute control, has thereafter no 
insurable interest in such property, though, by reason of the marital 
relation, he collects the rents and uses the money as his own. 


(For other cases, see Insurance, Cent. Dig. §§ 130-157, 177; Dec. Dig. 
§ 115.) 


Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Action by J. E. Wisecup against the American Insurance Company 
of Newark, N. J. From a judgment for plaintiff, defendant appeals. 
Reversed. 


John Schmook and Paul M. O’Day, both of Springfield, for Appellant. 
Neville & Gorman, of Springfield, for Respondent. 





* Decision rendered, Dec. 12, 1914. Rehearing denied, Jan. 7, 1915. 172 


S. W. Rep. 73. 


FUNKE ESTATE vs. LAW UNION & CROWN INS. CO 
(No. 17950.) * 


(Supreme Court of Nebraska.) 


INSURANCE—POLICY—CONSTRUCTION. 

Where an insurance policy contains inconsistent provisions, the courts, 
in case of loss, will adopt the provision which is most favorable to the 
assured and offers the protection which a fair interpretation of the 
policy will give him. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-2908; Dec. Dig. 
§ 146.) 


Appeal from District Court, Lancaster County; Cornish, Judge. 


* Decision rendered, Dec. 18, 1914. 150 N. W. Rep. 262. Syllabus by 
the Court. 
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Action by the Funke Estate against the Law Union & Crown Insur- 
ance Company. From judgment for plaintiff, defendant appeals. Affirmed. 


C. C, Flansburg and Leonard Flansburg, both of Lincoln, for 
Appellant. 
C. Petrus Peterson, of Lincoln, for Appellee. 


FLYNN vs. ORIENT INS. CO.* 


(Supreme Court of New Hampshire. Coos.) 


1. INSURANCE—LOSS—NOTICE OF INSURER—WAIVER. 


Pub. St. 1901, c. 170, § 6, requiring the insured to notify insurers of loss 
in time to enable them to investigate its cause, etc., is for the in- 
surers’ benefit, and hence they may not only waive compliance, but 
may estop themselves to set up insured’s failure to comply with it as 
a defense to an action on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


2. INSURANCE—LOSS—NOTICE—WAIVER—FINDINGS. 


Where, in an action on a fire policy, the court found on evidence to sus- 
tain it that the insurers had waived notice of loss, the case stood 
as it would had plaintiff given the required notice. 


(For other cases, see Insurance, Cent. Dig. §§ 1785-1787; Dec. Dig. § 670.) 


3. INSURANCE — LOSS — ADJUSTMENT — NOTICE — WAIVER 
—LIMITATIONS. 


Where insurers waived notice of loss, it was their duty to adjust the loss 
within a reasonable time after the fire, and, they having failed to do 
so, an action on the policies brought within the six-year statute of 
limitations was seasonable, since the’ only way in which the insurers 
could limit time to sue was by adjusting the loss as provided by Pub. 
St. 1901. c. 170, § 7, and notifying insured of the amount at which 
the loss was adjusted, and that unless he sued within six months 
thereafter his right of action would be barred by section 11. 


(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. 
Dig. § 622.) 


4. INSURANCE— FIRE POLICY—ADJUSTMENT OF LOSS— 
STATUTES. 


Pub. St. 1901, c. 170, § 10, provides that insured, if dissatisfied with an 
adjustment of the loss, may sue within six months after notice of the 
adjustment in writing and not afterwards, and section 11 declares 
that unless the insurer in such notice shall notify the insured that 
his action will be barred if his writ is not served within six months 
next after the service of his notice he may bring his action at any 
time. Held, that neither section is applicable to a case where the 
loss ‘has not been adjusted, but only applies to a case where the insured 
desires to recover more than the adjustment. 


(For other cases, see Insurance, Cent. Dig. § 1541; Dec. Dig. § 619.) 


* Decision rendered, Dec. 1, 1914. 92 Atl. Rep. 737. 
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5. INSURANCE—FIRE POLICY—CONTRACT LIMITATIONS. 

Under Pub. St. 1901, c. 170, § 18, providing that the chapter shall be a 
part of every contract of insurance to which it is applicable and that 
no waiver of any part of it shall be set up by the insurer and every 
stipulation in the contract in conflict therewith shall be void, a policy 
provision limiting the insured’s right to sue to one year after loss 
is void. 

(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. 
Dig. § 622.) 


Transferred from Superior Court, Coos County; Sawyer, Judge. 

Assumpsit by Mary Flynn against the Orient Insurance Company on 
a fire policy. Trial by court, facts found, and case transferred from the 
April, 1914, term of the Superior Court. Judgment for plaintiff. 


Goss & James, of Berlin, for Plaintiff. 
Rich & Marble, of Berlin, for Defendant. 


+o — —_-—— 


T. T. HAY & BRO. vs. AMERICAN UNION FIRE INS. CO. 
(No. 258.)* 


(Supreme Court of North Carolina.) 


Appeal from Superior Court, Wake County; Cooke, Judge. 

Action by T. T. Hay & Bro. against the American Union Fire Insur- 
ance Company. From an adverse judgment, plaintiff appeals. Remanded. 

See, also, 83 S. E. 241. 


A. B. Andrews, Jr.. of Raleigh, for Appellant. 
Armistead Jones, of Raleigh, for Appellee. 





* Decision rendered, Oct. 21, 1914. 83 S. E. Rep. 1092. 
——-—-. @e@ ————— 


STATE MUT. FIRE INS. CO. or Texas vs. CATHEY Ev AL. 
(No. 5415.)* 


(Court of Civil Appeals of Texas. Austin.) 


1. INSURANCE—FIRE INSURANCE—PERSONAL PROPERTY— 
VALUE—EVIDENCE. 

Where there was no market value of personalty covered by a fire policy, 
stipulating that insurer should not be liable beyond the actual cash 
value at the time of loss, the intrinsic value in the event of loss could 
be shown. 

(For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.) 


* Decision rendered, Nov. 25, 1914. 172 S. W. Rep. 187. 
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Appeal from Brown County Court; Frank H. Sweet, Judge. 

Action by Cora Cathey and another against the State Mutual Fire 
Insurance Company of Texas. From a judgment for plaintiffs, defendant 
appeals. Affirmed. 


Arch Grinnan, of Brownwood, for Appellant. 
E. C. Harrell, of Brownwood, for Appellees. 


FIREMAN’S FUND INS. CO. vs. LYON. (No. 1278.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE—FIRE POLICIES—ACTIONS—EVIDENCE. 

In an action on a fire policy, providing that it should be void if the 
property insured remained vacant or unoccupied for ten days, evidence 
held to show no waiver of the vacancy clause when insured was given 
permission to remove the building from one lot to another. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 


665.) 


2. INSURANCE—FIRE INSURANCE—CONDITIONS—ESTOPPEL. 
That a fire company allowed the holder of a policy, providing that it 
should be void in case the premises remained vacant for over ten 
days, to remove the building from one lot to another, and after the 
removal notified the insured that the policy would again be in force, 
it not having been operative while the building was in transit, does 
not estop the insurer from relying on a breach of the vacancy clause. 


(For other cases, see Insurance, Cent. Dig. § 1025; Dec. Dig. § 387.) 


Error to Hunt County Court; Geo. B. Hall, Judge. 

Action by E. W. Lyon against the Fireman’s Fund Insurance Com- 
pany. There was a judgment for plaintiff, and defendant brings error. 
Reversed and rendered. 


Looney, Clark & Leddy, of Greenville, and ‘Wm. Thompson and Jno. 
S. Patterson, both of Dallas, for Plaintiff in Error. 
Evans & Carpenter, of Greenville, for Defendant in Error. 


* Decision rendered, Nov. 21, 1914. Rehearing denied, Dec. 10, 1914. 
171 S. W. Rep. 8o1. 





Fire, &c.| David vs. Fidelity-Phenix Fire Ins. Co. 


DAVID vs. FIDELITY-PHENIX FIRE INS. CO. oF 
New York. (No. 12375.)* 


(Supreme Court of Washington.) 


1. INSURANCE—ACTION ON POLICY—PLEADING AND PROOF. 


An allegation of the answer, in an action on a fire insurance policy, 
denying “each and every allegation” in a certain paragraph of the 
complaint, being the form of general denial contemplated by Rem. & 
Bal. Code, § 264, put in issue the allegation of such paragraph as to 
the value of the property destroyed. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 


3. INSURANCE—ACTION ON POLICY—SPECIAL DENIAL. 


In an action on a fire insurance policy, an allegation of the answer that 
plaintiff, under the terms of the policy, had avoided it by fraudulent 
swearing as to the property destroyed and its value presented an 
affirmative defense, and was not a “special denial” within the rule that 
where both a general denial and special denials are employed in an 
answer, the scope of the general denial is limited to the issues raised 
by the special denials. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 


5. INSURANCE—ACTION ON POLICY—VERDICT—JUDGMENT, 

A verdict for plaintiff, in an action on a fire insurance policy, wherein 
defendant contested the alleged value of the property destroyed and 
contended that plaintiff had avoided the policy by fraudulent swear- 
ing, in the proof of loss, as to the property destroyed, did not demand 
a judgment for the full amount of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1785-1787; Dec. Dig. § 670.) 


Department 1. Appeal from Superior Court, Pierce County; E. M. 
Card, Judge. 

Action by Peter David against the Fidelity-Phenix Fire Insurance 
Company of New York. From judgment for plaintiff for less than 
claimed, he appeals. Affirmed. — 


Sachse & David, of Tacoma, for Appellant. 
Granger & Clarke, of Seattle, for Respondent. 





* Decision rendered, Jan. 6, 1915. 145 Pac. Rep. 190. 
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RASMUSSON vs. NORTH COAST FIRE INS. CO— 
SAME vs. DUBUQUE FIRE & MARINE INS. CO. 
(No. 11679.)* 


(Supreme Court of Washington.) 


1. INSURANCE — FIRE INSURANCE — DEFENSES — FRAUDU- 
LENT OVERVALUATION—EVIDENCE. 

In an action on fire policies, defended on the theory that insured fraudu- 
lently overstated the values and losses, to defraud insurers, evidence 
held to sustain a finding that there was no fraud, though the amount 
of loss fixed by the jury was less than that claimed by insured in his 
proofs of loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. § 
665.) 

2, INSURANCE — FIRE INSURANCE — ACTIONS — EVIDENCE — 
ADMISSIBILITY. 

The purpose of Laws 1911, p. 243, § 105, providing that every insurer or 
agent issuing a fire policy is presumed to know the insurable value of 
property, and any insurer or agent knowingly effecting insurance in 
excess of the insurable value shall be fined, is to prevent over- 
insurance, and contemplates that an agent before placing a policy will 
by proper investigation advise himself of the value thereof, and an 
agent issuing a fire policy may testify to the value of the goods insured 
at the time of the issuance of the policy. 

(For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.) 


Department 2. Appeal from Superior Court, Spokane County; Bruce 
Blake, Judge. 

Actions by J. K. Rasmusson, prosecuted after his death by Andrea 
Rasmusson, as administratrix, against the North Coast Fire Insurance 
Company, and against the Dubuque Fire & Marine Insurance Company. 
From judgments for plaintiffs, defendants appeal. Affirmed. 


Zent, Powell & Redfield, of Spokane, and McBurney & O’Connor, of 


—- for Appellants. 
O. C. Moore, of Spokane, for Respondent. 





* Decision rendered, Jan. 16, 1915. 145 Pac. Rep. 610. 
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MARINE. 


SUPREME COURT OF MISSISSIPPI. 


ALLIANCE INS. CO. oF PHILADELPHIA 
VS. 


PRODUCERS’ COTTON OIL CO. et at. (No. 16812.)* 


1. INSURANCE — MARINE INSURANCE — ABANDONMENT — 
EFFECT OF ACCEPTANCE—ACTS CONSTITUTING AC- 
CEPTANCE. 

An insurer’s express or implied acceptance of the abandonment of a ves- 
sel precludes it from insisting that she was not damaged or destroyed 
by reason of a peril insured against, or that she was not either an 
actual or constructive total loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1192-1227; Dec. Dig. § 470.) 


2. INSURANCE—MARINE INSURANCE—DUTIES OF OWNER 
AFTER LOSS—PROVISION OF POLICY. 

Under a policy providing that upon loss insured should endeavor to safe- 
guard and recover the vessel insured, and upon recovery should repair 
her, and, upon insured’s failure to do so, insurer's repair of the 
vessel should not be a waiver or acceptance of an abandonment, the 
insurer was not authorized to raise the vessel and tender her to in- 
sured in her wrecked and damaged condition and claim the benefit 
of such provision. 

(For other cases, see Insurance, Cent. Dig. §§ 1192-1227; Dec. Dig. § 470.) 

3. INSURANCE — MARINE INSURANCE — ACCEPTANCE OF 
ABANDONMENT. 

An offered abandonment may be accepted, even when insured has no right 
to abandon. 

(For other cases, see Insurance, Cent. Dig. §§ 1192-1227; Dec. Dig. § 470.) 


Appeal from Circuit Court, Warren County; H. C. Mounger, Judge. 

Action by the Producers’ Cotton Oil Company and others against the 
Alliance Insurance Company of Philadelphia. Judgment for plaintiffs, 
and defendant appeals. Affirmed. 


McLaurin & Armistead, of Vicksburg, for Appellant. 
Hirsh, Dent & Landau and Henry & Canizaro, all of Vicksburg, for 
Appellees. 


Sm1rH, C. J. 
The steamer Henry Sheldon, of which appellees were the 
owners, and the value of which was $10,500, was insured in 
several marine insurance companies for sums aggregating $7,000, 
one of the policies having been issued by the defendant herein, 


and was for the sum of $1,000. George W. Neare, Gibbs & Co. 


* Decision rendered, Jan. 18, 1915. 67 South. Rep. 58. 
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were the general agents of all of these companies, and repre- 
sented them in the matters covered by this litigation. On Sep- 
tember 30, 1910, at 4 o’clock a. m., this steamer, while lying 
anchored in the canal at Vicksburg, sank in several feet of water. 
A few hours thereafter appellees’ superintendent telegraphed 
Neare, Gibbs & Co. as follows :-— 

“Steamer Henry Sheldon sank this morning at city landing 
about seven feet water in board fifteen feet out board I think 
she can be raised wire instructions immediately.” 


The answer to this telegram was in the following language :— 


“Telegram received. We wired agents Barnwell & Barbour 
Yazoo City to instruct owners to proceed to raise Sheldon as 
though boat were not insured. Please be guided accordingly.” 

A few days thereafter George H. Wilson, an agent of appellant, 
or rather a joint agent of all the insurance companies interested, 
appeared on the scene, and, in connection with appellees, at- 
tempted to raise the vessel. There seems to have been no special 
agreement between appellees and Wilson in this regard, but appel- 
lees contributed toward the expense incurred ; the work being done 
under the direction of Wilson. Before the vessel was raised, 
the river commenced to rise, and it became impossible to proceed 
with the undertaking; consequently it was abandoned, and Wil- 
son left Vicksburg. In consequence of this rise in the river the 
vessel became practically submerged; whereupon, appellees, be- 
ing of the opinion that they were entitled so to do, under the 
policy, served notice on Neare, Gibbs & Co. that they had 
abandoned her, and would claim payment under the policy as for 
a total loss. To this notice Neare, Gibbs & Co. replied, on October 
15, 1910, as follows :— 


“Your favor of the 10th inst.,” inclosing alleged notice of 
abandonment for the several companies having policies on the 
steamer Henry Sheldon, received. As at present advised, we do 
not consider that the several companies are liable for the loss 
under their respective policies. If the loss has occurred by reason 
of any of the perils insured against, we shall expect you to con- 
form to the conditions of the several policies so that we may be 
placed in full possession of all the facts as to the cause of such 
alleged loss in order that we may finally determine whether the 
respective companies are liable or not. The clause in the re- 
spective policies under sections five and eight clearly provide 
as to the obligation of the assured in case of loss and as to 
abandonment. We shall expect you to comply with the several 
provisions of the policies and cannot accept an alleged abandon- 
ment of the vessel, as at present advised, and must decline so to 
do. We beg to return the papers herewith which you sent us, 
and also the papers sent us by you through Messrs. Barnwell & 
Barbour, of Yazoo City, Miss.” 


On November 4th they again wrote plaintiffs that :— 
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“Relative to the alleged loss of the steamer Henry Sheldon, 
we beg to say that, as the river is now very low, there must be 
some chance to raise and recover her. You have undertaken to 
abandon her, which we think you have no right to do, and have 
. so advised you, and the companies have refused to accept such 
abandonment, and have also denied your claim for a total loss. 
We think, without prejudice to our respective positions, that 
joint action can be taken in an effort for the safeguard and re- 
covery of the vessel. The policy makes this your duty, and in 
case of your neglect or refusal to do so, the insurers are author- 
ized to recover and repair said vessel for your account. Any 
attempt of either party in so doing, the policy provides, shall not 
be consideréd a waiver, or acceptance of an abandonment, or an 
acknowledgment of liability by the companies. In view of these 
provisions, we think such joint action should be taken by the 
assured and the companies, the same to be done without preju- 
dice to the rights of their party. We think this is a sensible busi- 
ness proposition, and make the suggestion with the hope that 
by so doing, trouble will be avoided to all concerned. Will you 
kindly let us hear from you as to your willingness to join us in 
such actions ?” 


Appellees having declined to participate further in any attempt 
to raise the vessel or to have anything further to do therewith, 
Wilson, acting for and on behalf of all the insurance companies, 
including appellant, returned to Vicksburg during the latter part 
of November, and succeeded in raising her. She was then placed 
by him in the possession of a dock company. On November 28th 
Neare, Gibbs & Co. tendered the vessel to appellees by means 
of the following letter :— 


“After having made an attempt to recover the steamboat Henry 
Sheldon you neglected and refused to use any further effort for 
her safeguard and recovery. We therefore were compelled, solely 
for the purpose of raising the boat, to continue the effort without 
prejudice to the position we originally took, and in accordance 
with the conditions of our policies. The boat has been raised and 
is now in possession of the dock company at Vicksburg being 
held subject to your order and attention. You are responsible 
to us, as is the vessel, for the expense incurred in raising her. 
We expect to render you an account of the same and to have you 
make payment thereof. We have also heretofore and again, 
now advise you that we have nothing to do with the abandonment 
of the boat and that we are not in any way liable under our 
policy for the loss of this vessel. You are also further aware 
that it has been clearly shown by an examination of disinterested 
and competent men that the boat sank by reason of her uhsea- 
worthy condition.” 


Appellees declined to receive the vessel or to pay the dock 
company’s fees, which company, probably at the suggestion, and 
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certainly with the approval, of Neare, Gibbs & Co., had her 
libeled and sold for its fees; the dock company becoming the 
purchaser thereof at the sale, for the sum of $525. These in- 
surance companies expended something like $3,500 in raising the 
vessel and delivering it to the dock company. After purchasing 
the vessel, this dock company had her repaired and somewhat re- 
modeled, at an expense of $4,200. 

The case was submitted to a jury, which returned a verdict 
for appellees, and there was a judgment accordingly. 

The foregoing is a sufficient statement of the facts for an un- 
derstanding of the points decided. 

Appellant very earnestly insists that the evidence demonstrates 
that this steamer sank, not by reason of any peril instired against, 
but solely by reason of her unseaworthy condition. Appellees 
while denying this contention, insist that inquiry relative thereto 
is foreclosed for the reason that the steamer was abandoned by 
them, and this abandonment was accepted by the insurance com- 
panies. If this is true, then appellees were entitled to a per- 
emptory instruction, and therefore the judgment rendered is 
correct without reference to any errors which the court below 
may have committed in the granting and refusing of other in- 
structions. 

[1] The acceptance by an insurer of the abandonment of a 
vessel covered by his policy precludes him from insisting that she 
was not damaged or destroyed by reason of a peril insured 
against, or that she was not either an actual or a constructive 
total loss. It is not necessary for this acceptance to be in express 
language, but it may result from the conduct of the insurer. In- 
surance Co. vs. Copelin, 9 Wall. 461, 19 L. Ed. 739; Richelieu 
vs. Boston Insurance Co., 136 U. §. 408, 10 Sup. Ct. 934, 34 
L. Ed. 398; Northwestern ‘l'ransportation Co. vs. Continental 
Ins. Co. (C. C.) 24 Fed. 171; Peele vs. Insurance Co., 19 Fed. 
Cas. 98; Northwestern Transportation Co. vs. Thames & Mersey 
Ins. Co., 59 Mich. 214, 26 N. W. 336; Richelieu vs. Thames & 
Mersey Ins. Co., 72 Mich. 571, 40 N. W. 758; Peele vs. Suffolk 
Ins. Co., 7 Pick. (Mass.) 254, 19 Am. Dec. 286; Reynolds vs. 
Ocean Insurance Co., 1 Metc. (Mass.) 160; Marmaud vs. Mel- 
ledge, 123 Mass. 176. Such an acceptance may result from the 
conduct of the insurer, even though he did not intend thereby to 
accept the abandonment, but, on the contrary, expressly refused 
so to do. Reynolds vs. Ins. Co., supra; Northwestern Trans- 
portation Company vs. Continental Ins. Co., supra; Peele vs. 
Insurance Co., 19 Fed. Cas. 98; Gloucester vs. Younger, 10 
Fed. Cas. 495; Hume vs. Frenz, 150 Fed. 502, 80 C. C. A. 320. 

[2] There is no contention on the part of appellees that there 
was any express acceptance of the abandonment of this vessel ; 
their contention being that a constructive acceptance results from 
the acts of appellant in raising and tendering her to appellees 
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without repairing and putting her in the condition she was before 
she sank. The provision of the policy by virtue of which appel- 
lant raised the vessel is as follows :— 


“In the case of loss resulting from any peril covered under this 
policy, the assured shall use every effort for the safeguard and 
recovery of said vessel, by employing such means as can be ob- 
tained for that purpose, and, if recovered, shall cause the same 
to be forthwith repaired; and in case of neglect or refusal on 
the part of the assured, or the agents or assigns of the assured, 
to adopt prompt and efficient means for the safeguard and recov- 
ery of said vessel, or to repair said vessel when recovered, 
then the said insurers are hereby authorized to interpose and 
have said vessel repaired if she has been recovered, or to recover 
said vessel and cause the same to be repaired for account of 
assured, to the cost of which, after making any and all deductions 
referred to in clause 6 of the printed part of this policy, satd 
company will contribute in proportion as the sum herein insured 
bears to the agreed value stated in this policy; and the surplus 
(if any) paid and incurred by said assurers (with premium notes 
if unpaid) shall be a lien upon, and shall be recoverable against 
the said vessel or any part thereof, or against the assured, at the 
option of the assurers, and any acts of the assured or assurers, 
or of their joint or respective agents in preserving, securing, 
saving, or repairing the property insured, shall not be considered 
or held to be a waiver or acceptance of an abandonment or of 
acknowledgment of liability by the assurers.” 


Under this provision of the policy, when the vessel sank it 
became the duty of appellees to promptly recover and repair it, 
and upon their failure so to do such right accrued to appellant. 
This right it could exercise or not according as it should deem 
best; but, when it elected to exercise it, it thereby became its 
duty to do that which the assured had failed to do; that is, to 
recover the vessel and cause it to be forthwith repaired. See 
authorities supra. 

Taking possession of the vessel for any purpose other than that 
of recovering and repairing it was not authorized, nor was there 
any authority given appellant to recover the vessel and tender it 
to appellees in its wrecked and damaged condition ; the only 
authority given it being to recover the vessel ‘ ‘and cause the 
same to be repaired.” Since appellant did not repair the vessel 
after recovering her before tendering her to appellees, it thereby 
failed to discharge its full duty under the policy, and consequently 
it is not entitled to the protection of the provision here in ques- 
tion. Neither the law nor this provision of the policy contem- 
plates that the insurer “can take possession of the ship and 
decide for the owner what shall be done with her” (Peele vs. 
Insurance Co., 19 Fed. Cas. 98); but, on the contrary, when the 
insurer takes possession he is under the duty of disposing of the 

Vol. XLV.—25 
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vessel in the manner provided by the policy, and, in default 
thereof, is held to have accepted the abandonment. 

It follows from the foregoing views that appellant’s conduct 
with reference to the vessel can be justified only on the theory 
that the abandonment had been accepted; for it is well settled 
that “any act of the underwriters in consequence of an abandon- 
ment, which could be justified only under a right derived from 
it, may be decisive evidence of an acceptance.” Richelieu vs. 
Insurance Co., 136 U. S. 408, 10 Sup. Ct. 934, 34 L. Ed. 398, 
Peele vs. Insurance Co., 19 Fed. Cas. 98; Gloucester Ins. Co. 
vs. Younger, 10 Fed. Cas, 495. 

The case of Richelieu vs. Insurance Co., 136 U. S. 408, 10 
Sup: Ct. 934, 34 L. Ed. 398, so much relied on by appellant, is 
not in conflict with the views herein expressed. In that case the 
refusal of the lower court to grant the plaintiff’s instructions rela- 
tive to alleged acceptance of the abandonment was approved, for 
the reason that these requested instructions were not supported 
by evidence, the court saying that :-- 

‘As it is not contended that there was any evidence of actual 
acceptance, and as it clearly appeared that the rescuing expedi- 
tion was sent before the telegraphic notice of abandonment was 
given, and as the evidence did not tend to show that that expedi- 
tion was sent with the intention of rescuing ‘and repairing’ the 
Spartan, or that the insurers brought the Spartan to Detroit 
(if they did bring her), with the intention of ‘repairing her,’ 
sach one of the requested instructions was objectionable.” 

The court further said with reference to the repairing of the 
vessel after her recovery :— 

“The plaintiff insists that, although the captain moved the 
Spartan to Detroit and placed her in the dry dock, and to some 
extent, if not wholly, superintended,the repairs, the plaintiff was 
not bound by his action, because he was not employed by it, but 
by the charterers, and that the master, after abandonment, be- 
comes the agent of the insurers.” 

We have examined all the cases relied on by appellant, and 
do not think that any of them, except probably the case of Shep- 
pard vs. Henderson, 7 Appeal Cases, 49, support its contention. 
If Sheppard vs. eae an EF, nglish case, is in conflict with 
the views herein expressed, it is not in accord with the American 
authorities. 


The particular clause of the provision of the policy here in 
question relied on by appellant as preventing its acts in raising 
the vessel and tendering her to appellees in her wrecked and 
damaged condition from resulting in a constructive acceptance 
of the abandonment is that :— 

‘Any acts of assured or assurers or of their joint or respective 
agents, in preserving, securing, saving, or repairing the property 
insured, shall not be considered or held to be a waiver or an ac- 
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ceptance of an abandonment or of an acknowledgment of liability 
by the insurers.” 

In Northwestern Transportation Co. vs. Insurance Co. (C. C.) 
24 Fed. 177, it was pointed out that this clause was added to 
marine insurance policies because of the holding of Mr. Justice 
Story in Peele vs. Insurance Co., 19 Fed. Cas. 98, that the mere 
act of the insurer in taking possession of an abandoned vessel 
operated ipso facto as an acceptance of the abandonment. It 
was there said that :-— 

“In consequence of the decision of Mr. Justice Story, the 
policies were amended so as to provide that the acts of the in- 
sured or insurers in recovering, saving, and preserving the prop- 
erty should not be considered a waiver or acceptance of the 
abandonment. * * * ‘The object of the clause in the policy 
was to prevent the mere act of taking possession and rescuing 
the property being treated as ipso facto an acceptance of the 
abandonment. The companies wished to reserve the right to 
raise, repair, and restore the vessel within a reasonable time. 
But in the Peele Case it was held that they were not at liberty 
to touch her in any way without being held as accepting the 
abandonment. ‘The policies now not only give them the right to 
interpose to recover the vessel, but in case the owner should do 
this, and then refuse to repair, the underwriters may then, after 
recovery, cause the same to be repaired for account of the insured ; 
but, having once made their election to raise the vessel, we do not 
understand that they are at liberty to stop short of full perform- 
ance, or to tender her back to the owners without complete in- 
demnity for the loss.” 

Moreover, this clause was contained in the policies sued on in 
most of the cases hereinbefore cited, that were decided after the 
decision of the Peele Case. 

‘The defendant claims,” however, in the language of one of 
the briefs of its counsel, that “it was too late for the plaintiffs to 
abandon after they had joined with the underwriter in attempting 
to raise the vessel, and where such attempt has induced the under- 
writer to expend a considerable sum of money in such effort.” 
In support of this we are referred to the case of Peele vs. In- 
surance Co., 19 Fed. Cas. 112, where it was said by Mr. Justice 
Story :— 

“Let me add, also, that according to my impression of the es- 
tablished law, if the abandonment had not been made at this 
time, but had been postponed until the vessel had become a tech- 
nical wreck, or had been got off at an expense exceeding three- 
fourths of her value, the plaintiffs could not then have elected 
to abandon, for they would not have had a right to lie by and 
speculate upon events. The delay to abandon would have been 
fatal. [Cases cited.] So that the plaintiffs must either have 
abandoned at the time when they had notice of the loss, or they 
would have been forever concluded.” 
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We are also referred to the case of Smith vs. Insurance Co., 
4 Mass. 669, wherein it was said by Mr. Justice Parsons that :— 

“The owner must abandon within a reasonable time after 
notice. He shall not delay for the purposes of speculation, or 
wait for further intelligence to guide him in his speculations. 
What is a reasonable time must depend on facts. When the 
facts are agreed or found, it is a question of law.” 

[3] Conceding, for the sake of the argument, that the rule 
announced in these cases is correct, appellant can receive no 
benefit therefrom, for the reason that it relates only to the right 
to abandon, and not the effect, or what constitutes an acceptance, 
thereof. “It is well settled, * * * that an offered abandon- 
ment may be accepted, even when the assured has no right to 
abandon, and, if accepted, it must be with its consequences.” 
Phenix Ins, Co. vs. Copelin, supra. 

It follows from the foregoing views that the court below 
should have granted the peremptory instruction requested by 
appellees. 

Affirmed. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF OKLAHOMA. 


UNION ACCIDENT CO. 
US. 


WILLIS. (No. 3558.)* 


1. INSURANCE — ACCIDENT POLICY — EXCEPTED CAUSE — 
PLEADING AND PROOF. 

Where, in an action on a policy of accident insurance, it is claimed that 
death was due to one of the causes excepted from the operation of 
the policy, it is for the insurer to plead and prove such fact. 

(For — cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 

45+) 

2. INSURANCE—ACCIDENT POLICY—INTENTIONAL INJURY. 

A policy of insurance, which provides that mdemnity shall not be payable 
for injuries fatal or otherwise, intentionally inflicted upon the insured 
by himself or some other person, does not exclude a recovery where 
the insured dies from a fracture of the skull caused by a fall on a 
hard pavement, the result of a blow in the face struck by the fist of 
another, where the blow but not the fatal result was intentionally 
inflicted. 

(For other cases, see Insurance, Cent. Dig. § 1184; Dec. Dig. § 464.) 


3. INSURANCE — ACCIDENT INSURANCE — “INTENTIONALLY 
INFLICTED.” 

The death of the insured not having been intended by his assailant, and 
being an unforeseen and unusual result of the blow struck, the insurer 
is not relieved of liability on account of the fact that the blow itself 
was intentionally inflicted. The words “intentionally inflicted,” as 
used in the policy, should be construed to refer to the fatal injuries 
resulting from the fall, and not to the blow. 


(For other cases, see Insurance, Cent. Dig. § 1184; Dec. Dig. § 464.) 


4. INSURANCE—POLICY—CONSTRUCTION. 

If a policy is so drawn as to require interpretation, and to be fairly sus- 
ceptible of two different constructions, the one will be adopted that 
is most favorable to the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 

(Additional Syllabus by Editorial Staff.) 

5. INSURANCE—CONSTRUCTION OF POLICY—‘EXTERNAL, 

VIOLENT, AND ACCIDENTAL MEANS’”—“ACCIDENTAL.” 


An injury intentionally inflicted by another upon the insured, and without 
the foreknowledge or connivance of the insured, is an injury inflicted 


* Decision rendered, Jan. 12, 1915. 145 Pac. Rep. 812. Syllabus by the 
Court. 
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through “external, violent, and accidental means.” An injury is 
“accidental,” within the meaning of an insurance policy, although it 
is inflicted intentionally, and maliciously by one not the agent of the 
insured, if unintentional on the part of the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Accident; External, Violent, and Accidental Means.) 


Commissioners’ opinion, Division No. 1. Error from Superior Court, 
Muskogee County; Farrar L. McCain, Judge. 

Action by Mary Willis, an infant, by her guardian, W. P. Donnell, 
against the Union Accident Company, a corporation. Judgment for 
plaintiff, and defendant brings error. Affirmed. 


Baker, Pursel, Gavin & Leith and C. A. Mountjoy, all of Muskogee, 
for Plaintiff in Error. 

Arnote & Rogers, of McAlester, and Charles A. Cook, of Muskogee, 
for Defendant in Error. 


Srarp, C. 

Between the hours of 8 and 9 o’clock on the evening of De- 
cember 10, 1909, the insured, Riley W. Willis, while walking 
along the street in the city of Ardmore, was knocked down by a 
blow in the face struck by one Ernest Keys. Striking the pave- 
ment, the insured sustained a fracture of the skull, resulting in 
his death. The action against the defendant is brought by the 
guardian of the beneficiary, and is to recover on a certain acci- 
dent policy issued on the life of said Riley W. Willis. 

[1] The defense in this court is predicated upon two certain 
provisions of the policy, which, it is claimed, exempt it from any 
liability, namely :— 

(1) “In the event that the insured, while this policy is in 
force, shall sustain personal bodily injury, which is effected di- 
rectly and independently from all other causes through external, 
violent and purely accidental means, and which injury causes, at 
once (within twenty-four hours). * * * For loss of life 
four hundred dollars (the principal sum of this policy ).” 


(2) “Indemnity shall not be payable for injuries fatal or 
otherwise intentionally inflicted upon the insured by himself or 
some other person.” 


We fail to find, however, that the former provision of the 
policy was availed of by the insurer as a defense in the trial 
court. It is a rule well supported by authority, and based upon 
sound principle, that, where death or injury has resulted from 
one of the excepted causes enumerated in the policy, the onus 
both of averment and proof in such regard rests upon the insurer. 
Vernon vs. Iowa State Traveling Men’s Ass’n, 158 Iowa 597, 
138 N. W. 696; Anthony vs. Mercantile Mutual Acc. Ass’n, 
162 Mass. 354, 38 N. E. 973, 26 L. R. A. 406, 44 Am. St. Rep. 
367; Railway Officials’ & Employees’ Acc. Ass’n vs. Drummond, 
56 Neb. 235, 76 N. W. 562; Stevens vs. Cont. Casualty Co., 12 
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N. D. 463, 97 N. W. 862; Standard Life & Acc. Ins. Co. vs 
Jones, 94 Ala. 434, 10 South. 530; Cronkhite vs. Travelers’ Ins. 
Co., 75 Wis. 116, 43 N. W. 731, 17 Am. St. Rep. 184; Home 
Benefit Ass’n vs. Sargent, 142 U. S. 691, 12 Sup. Ct. 332, 35 
L. Ed. 1160; Accident & Employer’s Liability Insurance, Fuller, 
pp. 100-102. Further consideration need not therefore be given 
this defense. 


[2, 3, 5] In the absence of any provision to the contrary, a 
policy insuring against death effected through “external, violent 
and accidental means,” an injury inflicted intentionally by an- 
other upon the insured, but without the foreknowledge or con- 
nivance of the insured, is within the terms of the policy rendering 
the company liable. If the injury is not brought about by the 
agency of the insured, and if it is not anticipated by him, it is 
none the less accidental as far as he is concerned, although it 
may be inflicted with malice and premeditation by the other party ; 
the great weight of authority being that an injury intentionally 
inflicted upon the insured by another is accidental, if it is un- 
intentional on the part of the insured. As a protection against 
this class of liability, a clause is frequently inserted in policies 
of accident insurance, specifying that the policy shall not cover 
injuries, fatal or otherwise, intentionally inflicted upon the in- 
sured by himself or some other person. Ordinarily, where a 
policy expressly so provides, it is not necessary that the insured 
should take part in the intent of such third person, in order to 
make the exception operative, and relieve the company from its 
liability. ‘The policy, in such cases, becomes one of limited in- 
demnity as contradistinguished from that of general indemnity. 
It is shown that the blow sustained by the insured was intention- 
ally inflicted. ‘The testimony as to the origin of the trouble 
between Keys and the insured is conflicting. That of plaintiff 
tends to show that the insured was sober and was not the ag- 
gressor in the difficulty; while the defendant's testimony tends to 
establish that the insured was drunk at the time, ran into Keys, 
and first struck him. There is nothing in the testimony that 
tends to distinguish the difficulty from an ordinary fist fight 
where but two or three blows were passed, except in the fatal 
consequences that attended it. Keys and two companions met 
Willis and another Indian on Caddo street near one of the main 
business corners of the city. ‘The former did not know Willis 
at the time, and, whatever may have provoked the difficulty, 
there is no room for belief that the injuries sustained by Willis 
were intended by Keys. At the time Keys, who was a young 
man, weighing but 133 pounds, though right-handed, was unable 
to use his right hand on account of a broken bone, and struck the 
insured, who was a heavier man, with his left fist. The blow 
knocked the insured backward on the slanting pavement, with 
the result that his head struck the pavement, fracturing his skull 
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and causing death. Keys did not know until the morning follow- 
ing that Willis had died as a result of the fall. It is not even 
claimed that Keys intended the result that followed, but it is in- 
sisted that, having struck Willis intentionally, a recovery cannot 
be had on account of the last mentioned provision of the policy. 
We do not think so. As we have seen, the insured’s death was 
accidental. ‘The injury which resulted fatally was not intention- 
ally inflicted by Keys. The case differs materially from the great 
majority of the reported cases. Had Keys had in his hand a 
deadly weapon, the use of which was reasonably calculated to 
produce death, and in fact did so, a different question would be 
presented. No motive for killing the latter is shown to have ex- 
isted, and the means used indicates only an intention to strike the 
insured. The result was unforeseen and unusual, and not such 
as would ordinarily follow a blow with the fist. It was not the 
logical result of a deliberate act, and could not reasonably have 
been anticipated by Keys, and he cannot be charged with a design 
of producing it. It was the result of fortuitous circumstances. 

In Richards vs. Travelers’ Ins. Co., 89 Cal. 170, 26 Pac. 762, 
23 Am. St. Rep. 455, the policy exempted against liability where 
death was the result of design on the part of the insured or any 
other person. The court instructed the jury that :— 

“If the death of Phillip Richards was caused by a blow dealt 
him by H. J. Dassonville, or some other person, that would not 
prevent plaintiffs from recovering in this action, if you believe 
from the evidence that, when Dassonville or some other person 
inflicted such blow, he did not mean to kill said Phillip Richards.” 

The giving of the instruction was sustained. It was said by 
the court that there were circumstances in evidence tending to 
show that, if Dassonville did give the blow which resulted after- 
wards in the death of the deceased (by a fall from an elevated 
sidewalk), he did not intend such result, and it would not be a 
correct construction of the clause of the policy under review to 
say that it includes every case where a blow, not intended to kill, 
unfortunately and undesignedly produces death. 

In Travelers’ Protective Ass’n vs. Weil, 40 Tex, Civ. App. 
629, 91 S. W. 886, the action was to recover for the loss of an 
eye. It was complained by the appellant that the trial court erred 
in charging, in effect, that, if the assailant did not intend the 
particular injury, plaintiff was entitled to recover, and it was 
insisted that a verdict should have been directed for the defend- 
ant. Sustaining the contention, it was said by the court :— 

“We do not undertake to say that consequences might not fol- 
low such a blow, of a character so unusual and so apparently 
unrelated to the act, as to exclude the idea that they were in- 
cluded within the general intention to inflict injury.” 

The court then proceeds to distinguish between the facts there 
presented and those in Richards vs. Travelers’ Ins. Co., supra, 
and further says :— 
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“But under the facts of this case we are of opinion there is no 
room for controversy. We have a blow of the first, struck by 
an adult man actuated by the anger and passion naturally result- 
ing from his supposed provocation; a blow struck in the eye, 
according to plaintiff’s own statement. The force was sufficient 
to knock him down, and the injury to the eye was due to the blow 
and not to the fall. We think the injury to the eye falls clearly 
within the general purpose to injure, and that it did not devolve 
on the defendant to show that Innes had a specific intention to 
inflict the particular character of injury which might flow from 
the assault.” 


In Utter vs. Travelers’ Ins. Co., 65 Mich. 545, 32 N. W. 812, 
8 Am. St. Rep. 913, a provision of the policy excepted from re- 
covery for death or personal injury, the result of design, either 
on the part of the insured or any other person. The insured was 
shot by an officer; but there was some evidence tending to show 
that the officer did not know it was the insured at whom he shot, 
and that he did not intend to kill the insured. It is said in the 
opinion :— 

‘It seems to me that the design intended by the terms of this 
policy must be the design that intended the actual result ac- 
complished, and not the design of the act itself, which act resulted 
in the killing of one contrary to the design of the act. If, when 
3erry fired this shot, he did not know the man he fired at was 
Utter, and did not intend to kill Utter, it cannot be said that 
Utter lost his life by the design of Berry.” 


In Orr vs. Travelers’ Ins. Co., 120 Ala. 647, 24 South. 997, 
after quoting from the opinion in Utter vs. Travelers’ Ins. Co., 
the court announced the principle stated to be correct. In Trav- 
elers’ Protective Ass’n vs. Fawcett (Ind. App.) 104 N. E. 991, 
the insurer defended under a paragraph in the policy denying 
a recovery where the insured came to his death as the result of 
an injury intentionally inflicted by another. In that case the un- 
controverted evidence showed that the assailant, a bank robber, 
discharged several shots from revolvers into a group of four men 
huddled together in front of a vault in the bank. The company 
relied upon the presumption that a person intends the usual and 
ordinary consequences of his act; that, relying upon this pre- 
sumption, the usual and ordinary consequences of such an act 
would be to kill or ifjure some one or more of them; and that, 
as there was no evidence tending to overcome the presumption, it 
must prevail and be sufficient to establish the fact that the robber 
intentionally killed the insured. The judgment, however, of the 
trial court was affirmed, and in the course of the opinion the fol- 
lowing language was used :— 

“The question arises under a contract by which it was stipulated 
that the association should not be liable on account of injuries 
intentionally inflicted on the assured by any other person. ‘In- 
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tentional injuries’ inflicted on the assured by some other person, 
within the meaning of this contract, refers to injuries which the 
other person actually directed against the insured and intended 
to inflict upon him. The parties contracted with reference to 
the actual intention of the person inflicting the injury, rather than 
such an intention as the law presumes as against a wrongdoer. 
* * * In such a case, if an act is shown which would naturally 
and reasonably result in injury to some one of several persons, 
it may be presumed that the author of the act intended to injure 
some one; but it cannot be presumed, as against anyone except 
the author of the act, that he intended the injury for the particular 
person who received it.” 

The court then cites Utter vs. Travelers’ Ins. Co., and approves 
the principle announced therein, though expressing a doubt as 
to the application to the state of facts shown to exist in the 
Utter Case. 

Discussing the question of accidents and risks excepted in ac- 
cident insurance, it is said in 1 Cyc. 257, that intentional injuries 
inflicted on the person of insured are usually considered ‘‘acci- 
dental,” and as coming within the proviso that the insurance shall 
extend to injuries sustained through “external, violent and acci- 
dental means,” but that, where the policy provides that it shall 
not extend to injuries or death resulting from ‘‘intentional injuries 
inflicted by the insured or any other person,” such provision is valid 
and binding, and no recovery can be had for injuries or death so 
inflicted. It is further said, in discussing the question of intent, 
that the existence of an intent on the part of the person inflicting 
the injury is necessary, and this intent must be to inflict the injury 
actually inflicted. See, also, Corpus Juris, vol. 1, p. 442; Rail- 
way Officials’ & Employees’ Acc. Ass'n vs. Drummond, 56 Neb. 
235, 76 N. W. 502; Gaynor vs. Travelers’ Ins. Co., 12 Ga. App. 
601, 77 S. E. 1072. 

The death of the insured not having been intended by Keys, 
and being an unforeseen and unusual result of the blow struck, 
the insurer is not relieved of liability on account of the fact that 
the blow itself was intentionally inflicted. The words “intention- 
ally inflicted” in this case should be construed to refer to the 
fatal injuries resulting from the fall, and not to the blow. 

[4] Where the meaning of a policy of insurance is ambiguous, 
or so drawn as to be fairly susceptible of different constructions, 
it will be construed strictly against the insurer, and that con- 
struction adopted which is most favorable to the insured. Taylor 
vs. Ins. Co. of North America, 25 Okla. 92, 105 Pac. 354, 138 Am. 
St. Rep. 906; Capital Fire Ins. Co. vs. Carroll, 26 Okla. 286, 
109 Pac. 535; Southern Surety Co. vs. Tyler & Simpson, 30 
Okla. 116, 120 Pac. 936; Standard Accident Ins. Co. vs. Hite, 
Adm’r, 37 Okla. 305, 132 Pac. 333, 46 L. R. A. (N. S.) 986. 
Also, when a stipulation or exception to a policy of insurance 
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emanating from the insurer is capable of two meanings, the one 
is to be adopted which is the most favorable to the insured. May 
on Insurance, §§ 174, 175: Janneck vs. Metropolitan Life Ins. 
Co., 162 N. Y. 574, 57 N. E. 182; Forest City Ins. Co. vs. 
Hardesty, 182 Ill. 39, 55 N. E. 139, 74 Am. St. Rep. 161; Thomp- 
son vs. Phenix Ins. Co., 136 U. S. 287, 297, 10 Sup. Ct. 1019, 
34 L. Ed. 408; Allen vs. Ins. Co., 85 N. Y. 473; Utter vs. Trav- 
elers’ Ins. Co., 65 Mich. 545, 32 N. W. 812, 8 Am. St. Rep. 913; 
Massachusetts Benefit Life Ass’n vs. Robinson, 104 Ga. 256, 
30 S. E. 918, 42 L. R. A. 261. 


The judgment of the trial court should be affirmed. 
Per curiam. Adopted in whole. 


SUPREME COURT OF TENNESSEE. 


SOUTHERN INS. CO. 
US. 
ANDERSON.* 


1. INSURANCE—ACCIDENT INSURANCE—IORFEIT. 

Where the foreman of a bridge construction crew occasionally did some 
diving in connection with the work, without receiving any extra 
compensation therefor, there was no change of occupation, within the 
meaning of an accident insurance policy prohibiting a change to a 
‘more hazardous occupation. 

(For other cases, see Insurance, Cent. Dig. § 879; Dec. Dig. § 339.) 


Certiorari to Court of Civil Appeals. 

Action by Mary Anderson against the Southern Insurance Company. 
A judgment for the plaintiff was affirmed by the Court of Civil Appeals, 
and the defendant brings certiorari. Affirmed. 


W. K. McAlister, of Nashville, and Cooke & Noll, of Chattanooga, 
for Southern Ins. Co. 
J. H. McLean, of Chattanooga, for Mary Anderson. 


GREEN, J. 
This suit was brought by Mary Anderson, widow of Ernest 
Anderson, to recover from the Southern Insurance Company the 
sum of $500, in which amount the said company had insured the 
life of deceased against death resulting from bodily injuries, 
exclusive of any other cause. There was a judgment in favor 
of plaintiff below for $500, with interest, which judgment was 


* Decision rendered, Dec. 5, 1914. 172 S. W. Rep. 318. 
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affirmed by the Court of Civil Appeals, and the case brought 
before us by certiorari. 

The deceased was a foreman in charge of a gang of men en- 
gaged in the construction of a lock and dam in the Tennessee 
River at Guild, Tenn. He put on a diving suit and went down 
in the water to inspect a cofferdam. While under the water, his 
helmet came off, and he received some sort of blow on the head, 
probably from the helmet; his scalp being bruised and cut. He 
was taken out of the water in an unconscious condition, revived, 
and carried to a hospital. As a result of this accident, he de- 
veloped acute pneumonia, from which he died within three days. 

In the application for this policy the deceased represented that 
his occupation was “foreman,” and that his duties in said occupa- 
tion were “supervising only,” and that the business about which 
he was employed was “constructing a lock and dam.” 

The principal defense interposed by the company is that An- 
derson misrepresented the character of his employment and the 
nature of his duties, and thereby induced the insurance company 
to issue this policy, and that he was pursuing another occupation 
at the time of the accident. The proof shows that the rate of 
insurance for divers is a special rate, higher than the rate on a 
foreman, such as deceased was supposed to be; and that in some 
companies insurance on a man engaged in diving is a pro- 
hibited risk. 

The substance of the evidence in this case is: That Anderson 
was employed by the contractors constructing this lock and dam 
as a foreman. The greater part of his work, of course, was done 
on the land. That about four months prior to his death he began 
to do some diving in connection with the work, inspecting a 
cofferdam. ‘That he probably averaged diving only five or six 
times during a month, or, as the walking boss, a witness for the 
company, testifies, Anderson “occasionally” did diving work. 
It does not appear that Anderson received any extra pay for the 
diving he did. 

On the foregoing testimony, the insurance company moved for 
a directed verdict. This motion was overruled, and it is upon 
the action of the court in submitting the case to the jury that 
the principal debate has been waged in the Court of Civil Appeals 
and in this court. 

We think that the trial judge was correct in overruling the 
motion of the insurance company for peremptory instructions in 
its favor. 

[1] The rule is that, where one casually or incidentally engages 
in activities other than those immediately connected with his 
regular employment, such a temporary change of his ordinary 
pursuits is not a change of occupation, within the prohibition of 
insurance policies. While there are provisions in the policy sued 
on against a change in occupation to one more hazardous, such 
provisions will not be held to apply to a case like this. 
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In a recent case from Wisconsin, the insured was employed in 
a restaurant where a barroom was also operated. His usual 
duties were those of a waiter, but occasionally, at the request 
of his employer, he would serve drinks at the bar. It was pro- 
vided in his policy, and by the rules of the order in which he 
was insured, that any member taking up the occupation of a 
saloon bartender should forfeit his certificate of insurance. Upon 
the death of the insured, it was urged that he had acted as a 
bartender, and his policy had accordingly become void. This 
contention was overruled, and the Supreme Court of Wiscon- 
sin said :— 

“The evidence establishes the fact that Mr. Miner did not 
employ the deceased as a bartender, nor did he pay him any com- 
pensation for such services. ‘The extent of the services per- 
formed by the deceased in this respect is that, when he was 
engaged in his employment in the restaurant and saloon, he waited 
upon customers as an accommodation to his employer at oc- 
casional instances. These occasional acts of performing the 
duties of a saloon bartender and selling liquor to be used as a 
beverage cannot be treated as being an employment in the pro- 
hibited occupation, under the defendant’s code of laws. Engaging 
in the employment or occupation prohibited by the conditions of 
the contract must be held to have reference to the vocation or 
calling to which an insured devotes himself with some degree 
of permanency for hire or profit, and it does not refer to acts 
which are simply incidentally connected with a regular employ- 
ment.”’ Stevens vs. Modern Woodmen of America, 127 Wis. 


606, 107 N. W. 8, 7 Ann. Cas. 566. 


Construing a provision with reference to change of occupation, 
the Supreme Court of lowa said :— 


“If a minister, must the accident occur while doing the dis- 
tinguishing duties of a minister; or, if a lawyer, while doing his 
professional work; or, if an artist, while doing the work of an 
artist—with perhaps, in each case, the essential duties of home, 
of society, and of citizenship? Or does the association intend, 
and should such a person understand, that the classification is 
based on the decreased risk because of the effect of such callings 
lessening the hazard, in view of the usual experiences of such 
men, not professionally, but as a whole? It seems to us that 
reason and authority sustain the latter rule.” Holiday vs. Ameri- 
can Mut. Acc. Assoc., 103 Iowa 178, 72 N. W. 448, 64 Am. St. 
Rep. 170. 

The Supreme Court of Illinois, speaking of such provisions, 
said :-— 

“Tt would be unreasonable and absurd to hold that the mer- 
chant, who at that time measured a few bushels of grain, at 
another hung a few rolls of wall paper upon his own premises, 
at another drove a team of horses in a carriage or wagon, and at 
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still another rowed a skiff for exercise or recreation, became, 
within the true intent and meaning of these by-laws, at the sev- 
eral times, a grain measurer, a paper hanger, a teamster, and a 
boatman, respectively. ‘The word ‘occupation,’ as found in these 
by-laws, must be held to have reference to the vocation, pro- 
fession, trade, or calling which the assured is engaged in for hire, 
or for profit, and not as precluding him from the performance 
of acts and duties which are simply incidents connected witlr the 
daily life of men in any or all occupations, or from engaging in 
mere acts of exercise, diversion, or recreation.” Union Mut. 
Acc. Ass’n vs. Frohard, 134 Ill. 228, 25 N. E. 642, 10 L. R. A. 
383, 23 Am. St. Rep. 664. 

In the cases below, it was held that a temporary following of 
other pursuits did not change the occupation, within the meaning 
of such clauses in policies of accident insurance :— 

Where a baggageman was coupling cars. Canadian Acc. Ins. 
Co. vs. McNevin, 32 Can. S. C. 194. 

Where an agricultural superintendent was acting as superin- 
tendent of police at a state fair, without compensation other than 
expenses. ‘Travelers’ Preferred Acc. Ass’n vs. Kelsey, 46 
Ill. App. 371. 

Where a teacher out of employment was building two houses 
for his own use. Stone vs. U. S. Casualty Co., 34 N. J. Law, 371. 

Where a freight flagman, not employed to couple or switch, 
was placing an extra coupling pin between cars to take up slack. 
Hoffman vs. Standard Life Co., 127 N. C. 337, 37 N. E. 466. 

Where an earthenware manufacturer was hauling and unload- 
ing hay. North American Life & Acc. Ins. Co. vs. Burroughs, 
69 Pa. 43,8 Am Rep. 212. 

Where a bank cashier was using a buzz saw for his own pur- 
poses. Hess vs. Preferred Masonic Mut. Acc. Ass’n, 112 Mich. 


196, 70 N. W. 460, 40 L. R. A. 444. 


Other cases illustrating the rule announced may be found 
collected in a note to Stevens vs. Modern Woodmen of America, 
as reported in 7 Ann. Cas. 566, and in a note to Taylor vs. Ill. 
Commercial Men Ass'n, as reported in 24 L. R. A. (N. S.) 1174. 


Applying the rule announced to the present case, it is obvious 
that the trial judge properly declined to direct a verdict. There 
was much evidence to indicate that the diving done by deceased 
was casual and incidental. He had not changed his employ- 
ment, nor had he made any fraudulent misrepresentation as to 
his vocation or employment. He was not engaged in diving as 
an occupation, but the diving he did, according to the testimony 
of witnesses for the company, was occasional only. 

Other questions presented by the insurance company have been 
considered by the Court of Appeals and have been disposed of by 
this court orally. 
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[2] It might be proper to add that the plaintiff in error is 
really not in a position to make any of the points it has urged in 
this court. Practically all its defenses are based on provisions 
of the policy, the application, and the proof of death. None of 
these instruments are copied in the bill of exceptions. The bill 
of exceptions directs that these papers and others, referring to 
them as Exhibits A, B, C, etc., be sent up. On looking up the 
documents sent up, we find none of them identified by the trial 
judge. True they are referred to in the bill of exceptions as 
Exhibits A, B, and C, etc., but none of them appear to have been 
filed in the court below. So if they could otherwise be treated 
as a part of the bill of exceptions, with such doubtful identifica- 
tion by the trial judge, still, never having been filed in the court 
below, they cannot be looked to here. A bill of exceptions must, 
within the statutory time, be both authenticated and filed, and we 
cannot consider anything in this court that is not shown to have 
been a part of the record below. Dunn vs. State, 127 Tenn. 267, 
154 S. W. 969, and cases cited. 

The judgment will be affirmed. 


GARDNER vs. IN’TER-OCEAN LIFE & CASUALTY CO. 
OF SPRINGFIELD, ILL. (No.19191.)* 


(Supreme Court of Kansas.) 


INSURANCE—RECEIPT CONTAINING MISTAKEN RECITAL— 
PAYMENT OF PREMIUM—ESTOPPEL. 


The annual premium on an accident policy was paid to the local treasurer 
of the company authorized to collect and give receipts for premiums, 
who gave the insured a receipt for the amount, reciting that it was 
the premium for the month ending August 30, 1911. The payment, 
in fact, was for the year ending July 30, 1911, a mistake being made 
in writing “August,” instead of “July.” The accidental death of the 
insured occurred on August 16, 1911, within the time covered by the 
language of the receipt, but beyond the time for which the payment 
had been made, and the insured was in fact, in default at the date of 
his death. for which default the policy by its terms had lapsed. It 
is held that the delivery of the receipt containing the mistaken recital, 
without evidence that the insured was in any manner misled, does 
not estop the insurer from asserting the forfeiture provided for in 
the policy, and should not be construed as a waiver, new agreement, 
or extension of time of payment. 


(For other cases, see Insurance, Cent. Dig. §§ 943-946, 1019; Dec. Dig. 
8§ 371, 384.) 


* Decision 1 rendered, Jan. ¢ 9, 1015. 145 Pac. Rep. 844. Syllabus. by the 
Court. 
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Appeal from District Court, Clay County. 
Action by Emma G. Gardner against the Inter-Ocean Life & Casualty 


Company of Springfield, Illinois. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


PH 


James V. Humphrey, of Junction City, for Appellant. 
C. Vincent Jones, of Clay Center, for Appellee. 


ILADEILPHIA LIFE INS. CO. vs. FARNSLEY’S ADM’R.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—ACTIONS ON POLICIES—PETITION—CAUSE 


OF DEATH—‘EXCEPTION”—*“PROVISO.” 


While a distinction is sometimes made between “provisos” in insurance 


policies, which are stipulations added to the principal contract to 
avoid the promise of the insurer by way of defeasance or excuse, 
and “exceptions,” which are clauses taking something out of the 
general operation of the contract, so that the promise is to perform 
only what remains after the part excepted is taken away, and while 
the general rule is that, if a contract contains a general clause and a 


‘subsequent separate and distinct clause taking out of the general clause 


something that would otherwise be included therein, a party relying 
upon the general clause may plead it without noticing the separate 
and distinct clause operating as an exception, but, if the exception 
is incorporated in the general clause, the party relying on it must 
plead it together with the exception, death by suicide need not be 
negatived, in an action on a policy, whether the nonliability on ac- 
count thereof appears in a proviso or an exception, or whether it 
occurs in the principal clause or in a separate and distinct clause, 
since the presumption of suicide is so abhorrent to the law that it 
cannot be indulged in. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1593, 15908; Dec. Dig. 


§ 630.) 


(For other definitions, see Words and Phrases, First and Second Series, 


Exception; Proviso.) 


2. INSURANCE-—-ACTIONS ON POLICIES—PETITION—CAUSE 


OF DEATH. 


In an action on a policy insuring against bodily injuries effected through 


external, violent, and accidental means and death resulting from such 
injuries, and which contained provisions showing that death by ac- 
cidental drowning was covered thereby, a petition alleging that in- 
sured met an accidental death effected through external, violent, and 
accidental means, and that, while crossing a gang plank between two 
vessels lying in a river, he slipped from the plank, fell into the river, 
and was drowned, sufficiently alleged that the death resulted directly, 
and independently of all other causes, from bodily injuries, effected 
through external, violent, and accidental means. 


(For other cases, see Insurance, Cent. Dig. §§ 1590-1602; Dec. Dig. § 635.) 


* 


Decision rendered, Jan. 6, 1915. 171 S. W. Rep. 1004. 
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Appeal from Circuit Court, McCracken County. 

Action by Frank R. Farnsley’s administrator against the Philadelphia 
Life Insurance Company. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


Roscoe Reed and Sanders E. Clay, both of Paducah, for Appellant. 
Bradshaw & Bradshaw, of Paducah, for Appellee. 


RUSSELL vs. FRATERNITIES HEALTH & ACCIDENT 
ASS’N.* 


(Supreme Judicial Court of Maine.) 


INSURANCE—HEALTH INSURANCE—SUFFICIENCY OF EVI- 
DENCE—NATURE OF DISEASE. 

In an action on a health policy, providing that no benefits should be al- 
lowed for disease not common to both sexes, evidence held sufficient 
to warrant the jury in finding that the disease from which plaintiff 
suffered was one common to both sexes. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


On Motion from Supreme Judicial Court, Franklin County, at Law. 

Action by Marion M. Russell against the Fraternities Health & Ac- 
cident Association. Verdict for plaintiff, and defendant moves for a new 
trial. Motion overruled. 


Argued before Savage, C. J., and Cornish, Bird, Haley, Hanson, and 
Philbrook, JJ. 


White & Carter, of Lewiston, for Plaintiff. 
Harry Manser, of Lewiston, for Defendant. 


* Decision rendered, Jan. 22, 1915. 92 Atl. Rep. 820. 


COMMONWEALTH BONDING & CASUALTY INS. CO. 
vs. WRIGHT. (No. 8016.)* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


1. INSURANCE—ACTIONS ON POLICIES—VERDICT—AMOUNT 
OF RECOVERY. 

Where, in an action on a health and accident insurance policy, the court 
told the jury that, if they found for plaintiff, they should find for him 


* Decision rendered, Oct. 17, 1914. Rehearing denied, Dec. 5, 1914. 
171 S. W. Rep. 1043. 
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a specified amount, with 12 per cent damages thereon, a verdict for 
such amount, “with 12 per cent interest,” justified a judgment for 
12 per cent damages, under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 
4746, providing that, where an accident or health and accident insur- 
ance company fails to pay a loss within thirty days, it shall be liable, 
in addition to the amount of loss, for 12 per cent damages thereon, 
together with reasonable attorney's fees; since the use of the word 
“interest” was evidently inadvertent, and the finding was intended to 
be responsive to the charge. 

(For other cases, see Insurance, Cent. Dig. §§ 1785-1787; Dec. Dig. § 670.) 


2. INSURANCE—ACTIONS ON POLICIES—DAMAGES—ATTOR- 
NEY’S FEES. 

In an action on a health and accident insurance policy, evidence held 
sufficient to support a verdict for $100 as attorney’s fees under 
Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4746. 

(lor other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


3. INSURANCE — MISREPRESENTATION — WAIVER — STAT- 
UTORY PROVISIONS. 

Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4948, providing that in 
suits on insurance policies no defense based upon misrepresentations 
in the application or in obtaining or securing the contract shall be 
valid, unless defendant shall show that within a reasonable time 
after discovering the falsity of the misrepresentations it gave notice 
to the assured, if living, or, if dead, to the owners or beneficiaries 
of the contract, that it refused to be bound thereby, provided that 
Ininety days shall be a reasonable time, the notice of refusal to be 
bound must be given in any event within ninety days; and hence, 
where such notice was not given within ninety days after.the insurer 
had notice of the misrepresentations, it could not rely thereon as a 
defense. 

(lor other cases, see Insurance, Cent. Dig. §§ 703, 761, 780, 826, 840, 904; 
Dec. Dig. § 310.) 


Appeal from Nolan County Court; Jdéhn H. Cochran, Jr., Judge. 

Action by Isham Wright against the Commonwealth Bonding & 
Casualty Insurance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


I’, H. Haddix, of Ft. Worth, and A. B. Yantis, of Sweetwater. for 
Appellant. ; 
H. R. Bondies, of Sweetwater, for Appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 
APPELLATE COURT OF INDIANA. 


Division No. 2. 


NEW AMSTERDAM CASUALTY CO. 
US. 


NEW PALESTINE BANK. (No. 8666.)* 


1. INSURANCE — BURGLARY INSURANCE — POLICY — TIME 
WHEN EFFECTIVE. 

Plaintiffs, partners in a bank, applied to defendant’s agent for insurance, 
which application was accepted by issuance of a policy based thereon 
in all material respects and delivered unconditionally to the plaintiffs, 
who thereafter returned it, in order that the omission of two of the 
partners might be supplied and the statement as to other. insurance 
corrected, which mistakes were due to the agent who had personal 
knowledge as to such facts and specifically told plaintiffs that he had 
all needed information. Held, that the policy delivered was valid, 
and that its return for correction was not an offer for cancellation 
or a refusal to accept the contract, and that the insurer could not 
retain and cancel the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


2. INSURANCE—W'‘ARRANTIES—ESTOPPEL. 

Where misrepresentations, in an application for a policy ot burglary in- 
surance, were made by the insurer’s agent with knowledge of the 
truth, such knowledge estopped the insurer from claiming that the 
policy was void because of false warranties. 

(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


3. INSURANCE—CANCELLATION—NOTICE. 
No attempted cancellation by the insurer will be effective until brought 
to the notice of the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


4. INSURANCE—ACTION ON POLICY—PARTIES. 


In view of Burns’s Ann. St. 1914, § 3413, making a judgment against a 
private bank binding on all persons interested therein, a judgment 
for it would benefit all persons interested, and hence the bank was 
the real party in interest, in an action on a burglary policy issued to 
it, and the proper party to bring the action for the benefit of all its 
partners. 


(For other cases, see Insurance, Cent. Dig. §§ 1557-1570; Dec. Dig. § 624.) 


5. INSURANCE—TIME FOR BRINGING ACTION—WAIVER. 


A condition of a policy that no suit should be brought until two months 
after particulars of loss were furnished to the insurer was waived 
by denying liability, and the action might be brought immediately. 


(For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.) 





* Decision rendered, Jan. 27, 1915. 107 N. E. Rep. 554. 
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Appeal from Superior Court, Marion County; Charles J. Orbison, 
Judge. 

Action by the New Palestine Bank against the New Amsterdam 
Casualty Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


John B. Elam, James W. Fesler, and Harvey J. Elam, all of In- 
dianapolis, for Appellant. 

Guilford A. Deitch and Frank G. West, both of Indianapolis, for 
Appellee. 

Isacu, J. 
Appellee recovered from appellant upon a policy of burglary 

insurance. The important question in the appeal is whether the 
policy was in force. This question arises upon the demurrer to 
the complaint, upon exception to the conclusions of law upon the 
facts found, and upon the motion for new trial. 


Briefly, the facts found by the court show that the New Pales- 
tine Bank, a private bank, operated under the statutes of this 
state, with authority to contract, sue, and be sued in its above 
name, organized as a partnership was, in the year 1911, com- 
posed of four partners, John H. Binford, Edward Fink, Charles 
J. Richman, and Henry Fralich. In February and March, 1911, 
this bank, through Charles J. Richman, began negotiations with 
H. H. Woodsmall & Co., general agents for appellant, with ref- 
erence to securing a policy of burglary insurance for said bank, 
and, in order to inform said general agents of the facts relating 
to the bank as an insurance risk, submitted to them a policy of 
insurance then in force with the National Surety Company, 
which policy contained the names of all four partners, showed 
that it would expire at noon on February 27, 1911, and that the 
bank had no other burglary insurance. Also, about March 10, 
1911, Charles J. Richman submitted to said general agents a trial 
application for burglary insurance in favor of said bank, for 
the purpose of ascertaining the premium rate of burglary in- 
surance on said bank, and not with the present intention of ap- 
plying for insurance; this application gave the names of Fink 
and Binford only as the partners constituting said bank, and 
stated that it had insurance in the National Surety Company. 
During these negotiations said general agents knew personally 
that Richman was a partner in the New Palestine Bank, and knew 
from the policy of insurance submitted to Woodsmall that Rich- 
man and Fralich were partners. On March 13, 1911, Wood- 
small quoted a rate of $30.80 for the first year, and $23.10 each 
for the second and third years on a three-year policy. Negotia- 
tions then ceased until September 9, 1911, when Richman called 
at Woodsmall’s office, said he was ready to take out the burglary 
insurance on the New Palestine Bank, and asked if he needed 
to fill out an application. Woodsmall told him it was unneces- 
sary, as the trial application before filed was still with the com- 
pany. No further information was given as to said bank, nor 
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were any further inquiries made by the appellant or any of its 
agents. No written application was made out on September 9, 
1911, by Richman, or any of the other partners. On that date 
Richman applied as agent of the bank to Woodsmall & Co., agents 
of appellant, for a policy of burglary insurance in the amount of 
$5,000, to be issued for a term of three years at the rates above 
quoted— 

“insuring said bank for direct loss by burglary of money, bullion, 
and securities feloniously, violently, and forcibly abstracted from 
the safe or vault in said bank if entry into said safe or vault in 
said bank should be made through force or violence by the use 
of tools or explosives and for direct loss by damage to the said 
safe or vault caused by entry or attempt at entry into such safe 
or vault.” 

Thereupon Woodsmall applied immediately to appellant’s home 
office for said policy, but as rates had increased since March, 
appellant’s officers at first refused to issue a policy at the original 
premium quoted, but finally did so, and on September 18, 1911, 
issued its policy in the sum of $5,000 to the New Palestine Bank, 
naming said New Palestine Bank as the assured, and mailed said 
policy to its agents, H. H. Woodsmall & Co., for delivery to the 
assured. Said agents on September 21, 1911, delivered said 
policy to said bank, accompanied with a letter, closing with the 
words, “We trust you will find the same [the policy] entirely 
satisfactory.” This policy was for one year, dated on Sep- 
tember 18, 1911, and provided for renewals for the period of two 
years after that date, at the rates quoted, the policy being the first 
installment of a three-year contract, which was to become ef- 
fective on September 18, 1911. H. H. Woodsmall & Co., at 
the time of these negotiations, and at the time said policy was 
issued, were the general agents of appellant, and had authority 
to countersign policies issued by appellant; to solicit applications 
for appellant; to make delivery of policies issued by ap- 
pellant, and to collect premiums on policies issued by appellant. 
The premium for the first year for said policy was not 
paid by appellee, but the agents delivered the policy without 
making a demand for prepayment of the premium. At vari- 
ous times said agents had delivered policies issued by ap- 
pellant to applicants therefor without prepayment of premium. 
Said policy was accepted by appellee on September 21, 1911. 
On September 30, 1911, appellee returned said policy to the 
general agents of appellant at Indianapolis for the sole pur- 
pose of having the names of Fralich and Richman inserted in 
the schedule, and to have the schedule show no other insurance, 
requested that said policy be returned as soon as said corrections 
were made, and said policy was not returned by appellee for 
cancellation or any other purpose than to have the above named 
corrections made. When the policy was returned by the appellee 
for correction, the following letter was sent therewith :— 
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“Please find herewith policy for New Palestine Bank for cor- 
rection as follows :— 


“Schedule. Statement 2. Names of persons constituting same 
are Henry Fralich and Charles J. Richman in addition to those 
named in the policy. 

“Statement. 19, We carry no other insurance, it is here stated 
that we carry a policy in the National Surety. 

“Please correct and return to me. 

“Yours truly, Chas. J. Richman.” 


Woodsmall forwarded said policy to the home office for alter- 
ations as requested, and between October 8 and 12, 1911, received 
notice from the home office that the company refused the business. 
The policy was retained by the home office and marked canceled, 
and no other policy issued, and no demand for the premium was 
ever made from the plaintiff, and the plaintiff never tendered the 
premium until after the loss when the tender was refused. At 
some time during the night of October 20—21, 1911, the building 
in which said New Palestine Bank conducted its bank business, 
and in which the safe and vault specifically described in the policy 
sued on were contained, was forced open by persons unknown to 
appellee, and the safe and vaults of said bank were forced open 
and entry gained thereto by said persons with burglary intent, 
by the use of tools and explosives, and said person or persons 
feloniously, violently, and forcibly abstracted during said night- 
time from said safe cash money and bullion in the amount of 
$2,487.77, and did further, by the use of said tools and explosives 
while so making such entry into said safe and vaults, damage 
said safe and vaults in the sum of $605. On October 23, 1911, 
appellee, by night letter and also by written letter, mailed to de- 
fendant at its home office, notified defendant of said burglary 
and loss under said policy and requested that blanks for making 
proof of loss be sent plaintiff at once. On October 24, 1911, ap- 
pellant denied that it was liable to plaintiff in any amount on 
account of said loss, and refused to furnish plaintiff with blanks 
upon which to make proofs of loss. Appellee drafted proofs 
of loss and forwarded same to appellant at its home office; said 
proofs of loss were received by appellant, and were returned to 
appellee, appellant at the time again denying liability to appellee 
in any amount of account of said loss. Immediately after said 
loss appellee made demand upon H. H. Woodsmall & Co. for 
return of said policy, and offered at said time to pay the premium 
on account of said policy, but delivery of said policy and payment 
of premium thereon was refused by said general agent, who then 
and there informed plaintiff that said policy had been canceled 
by appellant. Appellant did not at any time prior to the loss 
notify appellee in writing or otherwise of its desire to cancel said 
policy. ‘The court’s conclusion of law was that there was due 
appellee upon the policy $3,092.77 principal, and $270.59 interest, 
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from which appellant was entitled to have deducted the first 
year’s premium of $30.80, leaving a balance due of $3,332.56. 

[1] Among other grounds for new trial, appellant assigned 
that the decision of the court was not sustained by sufficient evi- 
dence and was contrary to law. Appellant argues that there was 
no valid insurance contract because the minds of the parties had 
not met on all the material features of it; that there was no 
complete proposition made by one side and accepted by the other. 
From the findings of the court, which are supported by the 
evidence, it appears that the erroneous statements in the appli- 
cation for insurance sent to appellant on September 9th were 
made by appellant’s agents, and not by appellee. This applica- 
tion, which constituted a definite proposition, was accepted by 
appellant writing a policy based thereon, which in all material 
respects conformed to the application, and mailing it to appel- 
lant’s agents, who delivered it’ unconditionally to appellee. 
Appellee retained and accepted this policy, but, appellant’s agents 
having made misstatements in certain representations, appellee 
returned the policy in order to have these mistakes corrected and 
for no other purpose. According to the facts found, appellees 
were not responsible for these mistaken representations, but ap- 
pellant’s agent was responsible therefor. The court found, and 
the evidence showed, that said agent not only had personal 
knowledge of the truth as to the facts misrepresented, but 
that he specifically told appellee’s agent that he did not need 
any more information, and had all that was necessary. The policy 
was valid as written. Its return for correction was not an offer 
for cancellation, or a refusal to accept the contract. See .quitable 
Life Ass’n Soc. vs. Perkins, 41 Ind. App. 183, 80 N. If. 682; 
Swing vs. Marion Pulp Co., 47 Ind. App. 199, 93 N. I. 1004; 
Krause vs. F.quitable Life, 99 Mich. 461, 58 N. W..496; Baldwin 
vs. Ins. Co., 206 Pa. 248, 55 Atl. 970. 

[2] Since the misrepresentations were made by the agent of 
appellant, with knowledge of the truth, his knowledge estops the 
company from claiming that the policy was void because of false 
warranties. German-American Ins. Co. vs. Yeagley, 163 Ind. 
651, 71 N. FE. 897, 2 Ann. Cas. 275; Phenix Ins. Co. vs. Allen, 
109 Ind. 273, 10 N. E. 85; Metropolitan Life Ins. Co. vs. John- 
son, 49 Ind. App. 233, 94 N. E. 785; Elliott, Contracts, §§ 4185, 
4186, and cases cited. 

[3] It is probable that upon receiving notice of the misstate- 
ments in the application the insurer would have ground to cancel 
the policy upon notice to the insured, and in fact the policy 
reserves the absolute right to the insurer to cancel the policy at 
any time, upon written notice to the’ insured and tender of the 
unearned portion of the premium paid. But in this case notice 
of cancellation was never served in the manner provided in the 
policy, and no notice of any kind of the attempted cancellation 
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was brought to appellee until after the loss. The policy was in 
force at the time it was returned for correction, and would remain 
in force until duly canceled. No attempted cancellation would be 
effective until brought to the notice of appellee. We, therefore, 
must conclude that the policy was in force at the time of the loss. 

[4] It is also urged that the policy, even if valid, will support 
a recovery only in favor of two of the partners, and not in favor 
of all of them. In this we do not agree. ‘The policy was not 
made out to Fink and Binford, but to the New Palestine Bank, 
which had powers to contract in such name, to sue and be sued, 
under section 3413, Burns 1914. Under this section a judgment 
against the bank binds all the persons interested in the bank, and 
conversely, a judgment in its favor would benefit all persons in- 
terested. Since the policy was issued to the bank, it is the real 
party in interest, and the proper party to bring the action. 

[5] Although one condition of the policy provides that no suit 
shall be brought until three months after the particulars of the 
loss have been furnished to the insurer, this action, although 
commenced in less than three months after the time of the loss, 
is not prematurely brought, for by denying liability, proofs of 
loss were waived, and the action might be brought immediately. 
Phoenix Ins. Co. vs. Flowers (Ky.) 124 S. W. 403; Miles vs. 
Casualty Co. (Sup.) 115 N. Y. Supp. 1; Depue vs. Travelers’ 
Ins, Co. (C. C.) 166 Fed. 183; Jensen vs. Palatine Ins. Co., 81 
Neb. 523, 116 N. W. 286; Jennings vs. Brotherhood Acc. Co., 
44 Colo. 68, 96 Pac. 982, 18 L. R. A. (N. S.) 109, 130 Am. St. 
Rep. 109; Ohio Farmers’ Ins. Co. vs. Vogel, 166 Ind. 239, 76 
N. E. 977, 3 L. R. A. (N. S.) 966, 117 Am. St. Rep. 382, 9 Ann. 
Cas. 91; Orient Ins. Co. vs. Kaptur, 176 Ind. 308, 95 N. E. 230. 


[6] There was no error in the court’s excluding from admis- 
sion in evidence Exhibits 21, 22, and 23, for these were letters 
passing between appellant’s agent Woodsmall and appellant rela- 
tive to the issuing of the policy and its attempted cancellation, 
and were as to appellee hearsay, and could not bind them. 


No error appears, and the judgment is affirmed. 
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SPRINGFIELD COURT OF APPEALS. 


Missouri. 


CARTHAGE STONE CO. 
VS. 
TRAVELERS’ INS. CO. (No. 1318.)* 


INSURANCE—INDEMNITY INSURANCE—DUTY TO MINIMIZE 
DAMAGES. 


An indemnity insurer whose policy provided that it would defend suits 
against insured, and that insured should not voluntarily assume any 
liability, settle any claim, or incur any expense without its consent, 
claiming that it had received no notice of an injury as required by the 
policy, notified insured that it would not defend a suit against insured 
for personal injuries. It thereafter wrote insured, stating that the 
case could not be settled for $150, that by way of compromise it thereby 
offered to pay one-half of that amount for a release and a stipulation 
for dismissal, that it was insured’s duty to mitigate the damages as 
much as possible, and that insured’s claim against it could only be 
for such amount as it was necessary for insured to pay in settlement 
of the case. Insured did not make the settlement and made no de- 
fense, allowing judgment to go against it by default for $3,000. Held, 
that the facts brought the case within the rule that one having to pay 
damages for which it intends to hold another liable is bound to 
mitigate and minimize the damages to be paid so far as it can reason- 
ably do so. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

Farrington, J., dissenting. 


Appeal from Circuit Court, Jasper County; D. E. Blair, Judge. 

Action by the Carthage Stone Company against the Travelers’ In- 
surance Company. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded and certified to the Supreme Court. 


O. C. Mossman, of Kansas City, and McRéynolds & Halliburton, of 
Carthage, for Appellant. 
Bailey & Bailey and Howard Gray, all of Carthage, for Respondent. 


Sturcis, J. 

This suit is on a policy of indemnity insurance against damages 
arising from personal injuries. Because the plaintiff and defend- 
ant could not agree as to which of them should pay $150 in settle- 
ment of a personal injury case for $4,000, this court must de- 
termine which of them shall bear the burden of paying $3,000 
with interest and costs for the same claim. 

So far as necessary to a decision of this case, the facts are 
these: The policy in question provides that the defendant shall 





° Decision rendered, Dec. 2, 1914. Rehearing denied, Jan. 19, 1915. 172 
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indemnify the plaintiff against loss by reason of liability imposed 
upon it by law for damages on account of bodily injuries acci- 
dentally sustained ; that it will defend in the name and on behalf 
of the insured any suit which may be brought at any time against 
it on account of such injuries, including suits that are groundless, 
false or fraudulent; that it will pay the costs of such suit taxed 
against the insured, with interest on the judgment and expenses 
incurred for investigations, negotiations, or defense. ‘The policy 
further provides that the insured shali not voluntarily assume any 
liability, settle any claim, or incur any expense without the con- 
sent of the company; that no action shall lie against the company 
to recover for any loss except for loss actually sustained and paid 
by the insurea in money in satisfaction of a judgment after trial 
of the issues. 

While this policy was in force, one D. O. Perry was in April, 
1909, injured while in plaintiff's employ and working in its mill 
by reason of alleged defective machinery. No suit was brought 
for such injury until on November 2, 1911, two and one-half years 
after the injury, although it appears that said Perry was making 
some claim to this plaintiff for his injury prior to that time. He 
then brought suit against this plaintiff for $4,000, based on its 
negligence. On summons being served on this plaintiff, defend- 
ant in that case, it at once mailed the summons to this defendant 
at its Kansas City, Mo., address. ‘This defendant promptly re- 
plied, notifying plaintiff that it had never received any notice of 
Perry being injured. ‘To this plaintiff made no reply, and, on 
November 17, 1911, the defendant by its attorneys again wrote 
this plaintiff as follows :— 

“In the matter of the case of David O. Perry vs. Carthage 
Stone Company, returnable to the November term, 1911, Circuit 
Court for Jasper County, Mo., we, as local attorneys for the 
Travelers’ Insurance Company, are instructed to notify you that 
the company has been waiting to hear from you as to whether or 
not this case was ever reported to the Travelers’ Insurance Com- 
pany; that they have no record of it and to date have not re- 
ceived any information from Mr. Logan as to whether the case 
was reported at the time. Pending the receipt of this informa- 
tion, they instruct us to advise your company and Mr. Logan on 
behalf of the Traveler’s Insurance Company that the Travelers’ 
Insurance Company will file through us the necessary pleadings 
in the case to protect against a default, but that our action in so 
doing shall not be a recognition of liability on the part of the 
insurance company for the case, and shall be without prejudice 
to the rights of either party.” 

The Mr. Logan referred to was the secretary and general man- 
ager of the plaintiff company. ‘To this the present plaintiff, de- 
fendant in that case, made no response and the case drifted along 
until January 5, 1912, when this defendant notified plaintiff that 
it had, as before stated, appeared by its attorneys on notice to 
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this plaintiff, that it did not admit liability by so doing, and did 
so to prevent the case going by default until it could determine 
its liability to plaintiff on account of the claimed injury, 
and adds :— 

‘We have been instructed by the Travelers’ Insurance Com- 
pany to withdraw as attorneys in that case, and to notify you 
that it will be necessary for you to employ attorneys to look after 
and defend that case, as the Travelers’ Insurance Company has 
decided that it is not liable to you for the injuries alleged and 
sued for in that case. So you are hereby notified that we, as 
attorneys for the Travelers’ Insurance Company, will not appear 
further in that case in the defense thereof, and that, if you desire 
to defend in that case, you will employ attorneys to defend in 
your behalf.” 

The attorneys for this defendant formally withdrew from the 
case on February 19, 1912. This plaintiff, though defendant in 
that section, paid no attention to the case, and it drifted along. 
About April 5, 1912, a representative of this defendant went to 
Carthage, Mo., for the purpose of further investigating the status 
of this damage suit and repeatedly sought an interview with Mr. 
l,ogan, the plaintiff's manager, who refused to see him, but said, 
when called over the telephone, that he had already given all the 
information he had to give. In this conversation over the tele- 
phone, defendant’s representative told Mr. Logan he had inter- 
viewed Mr. Perry’s attorney and explained to him why his com- 
pany had refused to defend the case on account of receiving no 
notice of the injury until after suit was brought, and that Perry’s 
attorney had told him the case could be settled for $150. This 
evidence as to Logan’s refusal to interview this representative 
of defendant and what was said over the telephone was ex- 
cluded by the court, but is here in the form of a deposition. 

On the return of this representative of the defendant to Kansas 
City, Mo., this defendant wrote, under date of April 8, 1912, and 
plaintiff received the following letter :— 

“I wish to formally advise you that the case of Perry against 
your company can be settled for $150.00. Inasmuch as the 
Travelers’ Insurance Company have declined the defense of this 
case, of which fact you have heretofore been informed, I desire 
to say that that company by way of compromise offers to pay 
one-half of the suggested amount, or $75.00, for a release and 
a stipulation for dismissal of the case. 

“T wish also in this connection to advise you that it is your 
duty to mitigate the damages as much as possible, and that your 
claim against the insurance company can only be for such amount 
as was necessary for you to pay in settlement of the case.” 

This letter was also excluded by the court. To this plaintiff 
made no reply and took no action in the defense of the case what- 
ever. At the next term of the circuit court, on June 13, 1912, 
a default was taken in the case of Perry against this plaintiff, and 





410 Insurance Law Journal Vol. 45. —[Mar., 1915. 


on inquiry of damages a judgment was entered for $3,000. On 
July 8, 1912, this default judgment was, on the application of 
the then defendant, plaintiff here, set aside on the ground that 
said Perry had agreed with this plaintiff, the Carthage Stone 
Company, not to prosecute the case to judgment, provided this 
plaintiff had to suffer the loss. The case then went over to De- 
cember, 1912, and, being again reached on the docket, a default 
was again entered and damages assessed and judgment rendered 
for $3,000. A vigorous attempt was thereafter made by the 
then defendant to again have the default judgment set aside on 
the ground that the plaintiff, Perry, had solemnly agreed not to 
take any judgment against this plaintiff and led the then defend- 
ant to believe that he had dismissed said case, thereby misleading 
this plaintiff, the defendant there, and preventing its making a 
meritorious and valid defense which it swore it had thereto. 
The refusal of the court to set aside this second default judg- 
ment in Perry vs. Carthage Stone Co. was the basis of the appeal 
of that case to this court, 173 Mo. App. 414, 158 S. W. 887. 


The present plaintiff was thereupon compelled to pay the $3,000 
judgment so taken against it by default with the interest and 
costs, and thereupon brought this suit on the policy of indemnity 
insurance to recover the amount so paid. The petition alleges 
the terms of the policy; the injury to Perry during its life; his 
bringing suit and the defendant’s refusal to defend same on 
notice; the judgment against this plaintiff and its subsequent 
payment. The answer sets up that no notice of the injury was 
given to the defendant; that Perry’s injuries were the result of 
his own negligence, and pleaded the foregoing facts as to plain- 
tiff’s neglect and refusal to either defend or settle the case on the 
notice given to it. The plaintiff replied by general denial, which 
included a denial that it was not negligent in causing Perry’s 
injury, and that Perry was negligent. On the trial, plaintiff, 
in order to avoid the effect of the default judgment against it, 
assumed the burden of trying the Perry Case de novo and proving 
its own negligence in causing Perry’s injury and disproving 
Perry’s negligence either as causing or contributing to his injury, 
using Perry as a witness for that purpose. It also admitted that 
its failure to defend the Perry suit was largely due to Perry’s 
repeated promises to it that he would not collect anything off 
of this plaintiff which would be a loss to it. 

The question of plaintiff’s failure to give notice to defendant 
of Perry’s injury was contested and resolved against the defend- 
ant by the jury. This is binding on us, and we will not say that 
the finding is even against the weight of the evidence, though we 
can say that defendant’s claim on this line appears to have been 
in good faith, and that the notice which plaintiff swore, and the 
jury found, was mailed to defendant at its Kansas City, Mo., 
address was either lost in the mail or mislaid by some clerk and 
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failed of its purpose in affording the defendant an opportunity to 
investigate the facts of the injury soon thereafter. Nat. Paper 
Box Co. vs. Aitna Life Ins. Co., 190 Mo. App. 361, 370, 156 
S. W. 740, and cases cited. 

These matters are mentioned chiefly as bearing on the question 
which we think is decisive of the case, to wit, plaintiff’s failure 
to settle the Perry injury suit for $150, on defendant’s notice 
and permission to do so, as defendant offered to prove, and to 
thus limit defendant’s liability to it to that amount. Learned 
counsel for plaintiff does not controvert the general principle that 
it is the duty of one having to pay damages for which it intends 
to hold another liable to mitigate and minimize the damages paid 
so far as it can reasonably do so. They further concede that this 
principle is applicable to indemnity insurance contracts and the 
insured’s duty to settle claims against it on the most advantageous 
terms when it can do so without losing any of its own rights 
to recover against the insurer. On this point both parties cite 
— & Casualty Co. vs. Southern Ry. News Co. (Ky.) 101 
S. W. 900, as follows :-— 

“Resting this defense upon the ground that the news company 
was obliged to minimize in every reasonable way the damage it 
might recover under its contract, there is no dispute about the 
correctness of the legal proposition that it is the duty of one 
whose contract rights are violated to do all reasonably within 
his power to mitigate the damage and lessen the amount of his 
loss. Sutherland on Damages, § 88. And if in the case before 
us the news company had been permitted to exercise its own 
judgment and discretion in the matter, and it could have settled 
the loss for $2,500, but without reasonable excuse failed or re- 
fused to do so, we would have no hesitation in holding that its 
recovery against the insurance company must be limited to the. 
sum for which the claim against it could have been settled.” 

See, also, this same case in 83 S. W. 620. In commenting on 
this authority, plaintiff, in its brief, says :— 

“There is another reason why the rule has no application in 
this case. Wherever a person under the general rule now under 
consideration has paid a sum to mitigate his damages, he has had 
the right to recover that sum from the wrongdoer, but in this case 
appellant required the respondent to release one-half of its claim 
against it for damages. If the appellant had said, “The case can 
be settled for $150, and you may settle for that amount, and we 
will litigate the question as to whether it was our duty to defend 
the case, and if the issue is found against us, we will agree that 
the judgment may be for $150 and your costs to date,’ and then 
respondent had refused to settle, but let judgment go by default 
for a large sum, another question would be presented.” 

Plaintiff also concedes that although the policy provides that 
no liability arises except “for loss actually sustained and paid 
by him in money in satisfaction of a judgment after trial of the 
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issues,” yet, if the insurer refused to defend this case after notice 
to it to do so, it thereby violated its contract and waived the con- 
dition requiring a trial of the issues, and that the insured was 
then privileged to settle the case on the most advantageous terms 
and recover from the insurer the amount so paid. Butter vs. 
American Fidelity Co., 120 Minn. 157, 139 N. W. 355, 44 L. R.A 
(N. 5.) 609; St. Louis Dressed Beef & Pro. Co. vs. Maryland 
Casualty Co., 201 U. S. 173, 26 Sup. Ct. 400, 50 L. Ed. 712. 
The purport of these cases is that the refusal of the insurer to 
defend a case with the insured’s knowledge of that fact gives the 
insured a right to make settlement of the case or to try it in 
good faith, having in view the principle that the insured should 
so deal with the case as to minimize as much as reasonable the 
damages to be charged against the insurer. In such case the 
insured should not, of course, be chargeable for any honest error 
of judgment or for any mistake made while acting in good faith 
Butter vs. American Fidelity Co.,. supra. 

The privilege given by the insurer becomes a duty by the 
insured. The duty cast on the “holder” or owner of property 
to minimize the damages to which he intends to hold another 
presupposes that such holder is without blame, and exists even 
in favor of a wrongdoer and does not arise because or after the 
holder undertakes to minimize the damage and is negligent in 
the manner or means of doing so. It is stated in 13 Cyc. 71, 
that: 

“Where an injured party finds that a wrong has been per- 
petrated on him, he should use all reasonable means to arrest 
the loss. He cannot stand idly by and permit the loss to increase, 
and then hold the wrongdoer liable for the loss which he might 
have prevented.” e 

And in 1 Sutherland on Damages (3d Ed.) § 88, that :-— 

“The law imposes upon a party injured by another’s breach 
of contract or tort the active duty of using all ordinary care and 
making all reasonable exertions to render the injury as light as 
possible.” 

This rule applies to injuries arising either from tort or breach 
of contract. 13 Cyc. 72, 75; 1 Sutherland on Damages (3d 
Ed.) § 90. 

Applying these principles to the present case, we find that 
this defendant declined to defend the Perry damage case, and so 
notified this plaintiff, giving its reasons therefor, based on the 
claimed failure of the plaintiff to give it notice of the injury 
promptly after its occurrence. Defendant further notified plain- 
tiff that it would have to look after and defend that case. After 
so doing, the defendant, by its letter of April 8, 1912, heretofore 
set out, notified this plaintiff, the defendant in the Perry Case. 
that such case could be settled for $150. The letter then con- 
tains two distinct propositions. The defendant, as insurer, of- 
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fered to pay one-half of this amount and make a complete and 
final settlement of the whole matter. It further notified the plain- 
tiff, in case this compromise proposition was not acceptable, that 
it was this plaintiff’s duty to mitigate the damages as much as 
possible, and that its claim against the defendant insurance com- 
pany could only be for such amount as it was necessary for it to 
pay in settlement of the case, to wit, $150. It seems plain to us 
that this letter and notice not only gave this plaintiff the privilege 
of settling this suit for $150 (its refusal to defend did that), 
but distinctly warned it that it was its duty to do so in order to 
mitigate the damages as much as possible, and that its claim 
against the insurance company would be limited to that amount. 
Had this plaintiff acted on this letter and, declining the com- 
promise feature of it, had settled the case for $150, we think 
no court would have hesitated a moment to have said, under the 
facts here shown, that the plaintiff was privileged to do so, and 
would have denied the present defendant any defense on the 
ground that the plaintiff had settled the claim without its consent. 
It was unreasonable, to say the least, for plaintiff to refuse to pay 
$150 in settlement and, without doing anything, permit judgment 
to go by default for $3,000. It is true that this defendant would 
have preserved its right to defend against any claim by plaintiff 
because of the claimed failure of plaintiff to give it notice of the 
injury promptly after its occurrence, but that is a right which 
we think it had a right to preserve. Had this defendant paid the 
$150 in settlement of the claim, as plaintiff contends it should, 
it would have had no right whatever to recover back or to make 
itself whole, however just and true might be its claim that no 
notice of the injury had been given to it. All the books hold 
that the relinquishment of a claim or defense is a thing of value— 
a valuable consideration—regardless of how worthless it may 
prove to be at the end of a lawsuit. The final determination has 
no such retrospective effect. ‘These parties were not on an 
equality (except as to the proposed compromise which plaintiff 
could rightfully decline) with reference to the payment of the 
amount necessary to a settlement of this case. The plaintiff could 
(on declining the compromise feature for each to pay one-half 
in full settlement) recover from the defendant the amount so 
paid, provided it could make good, as it afterwards did, its claim 
that it had given notice to defendant of this injury. The de- 
fendant by so doing would have lost its defense of nonliability 
and been out the amount so paid without chance to recover. 

We do not say that this plaintiff might not, under the circum- 
stances here, have refused to pay the $150 offered in settlement. 
had it done so in good faith, on the ground that the amount was 
unjust and excessive, or that it had a good and meritorious de- 
fense against any liability to Perry and had thereafter interposed 
such defense in the trial of that case. The fact that on the trial 
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of such issues the court or jury might have found against such 
claim and rendered a judgment largely in excess of the offered 
settlement, even up to $3,000, would not have necessarily pre- 
vented this plaintiff from recovering in this action the amount of 
such judgment with costs and expenses of defending that suit. 
Such action by the plaintiff might have raised a question of neg- 
ligence or lack of good faith. The court, in order to meet plain- 
tiff’s view as to why it had not defended the Perry damage case, 
gave an instruction, “C,” to the effect that when this defendant 
notified this plaintiff that it would not defend the Perry suit, 
and that plaintiff should defend the same by its own attorneys, 
it then became and was this plaintiff’s duty to make all the de- 
fenses it honestly could against the claim of Perry both as to his 
right to recover and the amount of the recovery, and that if it 
be found that plaintiff did not make a defense to such suit which 
it could have made honestly, but let judgment go by default, then 
plaintiff is not entitled to recover in this case. The plaintiff was 
thereby excused from making any defense in that case because 
it knew it had no honest defense to make. If it knew this, why 
should it refuse to pay $150, which Perry offered to accept in 
settlement of the case, and let judgment go against it by default 
for $3,000? In the Perry Case this plaintiff, though sued for 
$4,000 and warned by a previous judgment by default, set aside 
as a favor to it, as to the amount of damages the court would 
allow, refused to pay the $150 offer, with no intention to raise any 
defense in that case, and soon thereafter let judgment go by de- 
fault for $3,000, knowing that it would have to pay such judg- 
ment. By its refusal either to settle or defend, it chose to make 
the insurer’s liability to it $3,000 instead of $150. 

We think the facts of this case clearly bring the plaintiff within 
the rule conceded by it that a person under the general rule now 
under consideration should pay a sum to mitigate his damages 
when he has the right to recover that sum from the wrongdoer, 
and that this defendant did, in effect, say to the plaintiff that :— 

“This case can be settled for $150, and you may settle for that 
amount and we will litigate as to whether it was our duty to 
defend the case, and if the issue is found against us, the judgment 
may be for $150 and your costs to date.” 

The defendant offered testimony to prove that the Perry Case 
could have been settled for $150 after defendant here had notified 
the plaintiff that it would not defend the case, all of which was 
refused. This, it is apparent from what we have above stated, 
was error. Defendant requested an instruction, “D,” along this 
line, but, as all the evidence on which it was based was excluded, 
the court could not give the same. If on another trial defendant’s 
evidence shows the facts as it now contends, and the,same are 
not admitted or uncontradicted, an instruction along this line will 
be proper. 
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For the error of the court in refusing to submit testimony as 
to the alleged offer of settlement, it becomes necessary to reverse 
the judgment and remand the cause. 

Robertson, P. J., concurs in holding that the rule as to mitiga- 
tion of damages applies in this case, and in the result. Farrington, 
J., dissents in a separate opinion, and deems the majority opinion 
in conflict with certain decisions of the Supreme and other Ap- 
pellate Courts therein specified. 

The cause is therefore certified to the Supreme Court. 


FARRINGTON, J. 

Plaintiff recovered a judgment against the defendant for 
$3,000. The suit was based on a policy of insurance issued by 
the defendant, by which it undertook to insure the plaintiff against 
loss by way of damages arising from personal injuries sustained 
by the latter’s employees, and furthermore to take charge of any 
claim that was made and of the defense of any action for such 
injuries. 

As I view the contract, it was more than a simple contract of 
indemnity. The provisions of the policy, pertinent here, are as 
follows :-— 

“The Travelers’ Insurance Company, of Hartford, Connecti- 
cut (herein called the Company), does hereby agree with the 
assured named and described as such in the declarations forming 
a part hereof, as respects bodily injuries accidentally sustained, 
including death at any time resulting therefrom as follows :— 


“Indemnity for Loss. 


“I. To indemnify the assured against loss by reason of the 
liability imposed upon him by law for damages on account of 
such injuries. 

“Service. 

“II. To serve the assured upon notice of such injuries by such 
investigation thereof, or by such negotiation or settlement of any 
resulting claims as may be deemed expedient by the company. 


“Defense. 


“III. To defend in the name and on behalf of the assured any 
suits which may at any time be brought against him on account 
of such injuries, including suits alleging such injuries and de- 
manding damages ‘therefor, although such suits, allegations or 
demands are wholly groundless, false or fraudulent. 


“Expenses, 


“IV. To pay all costs taxed against the assured in any legal 
proceeding defended by the Company, all interest accruing after 
entry of judgment upon such part thereof as shall not be in excess 
of the limits of the Company’s liability as hereinafter expressed, 
all expenses incurred by the Company for investigation, negotia- 
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tion or defense, and the expense incurred by the assured for such 
immediate surgical relief as shall be imperative at the time any 
such injury is sustained. 
* x * * x * * * 
“This agreement is subject to the following conditions :— 
* * * xk * * x * x 


“Notice. 

“DPD. The assured upon the occurrence of an accident shall 
give immediate written notice thereof to the Company, or to its 
duly authorized agent, with the fullest information obtainable. 
He shall give like notice with full particulars of any claim on ac- 
count of such accident. If, thereafter, any suit is brought against 
the assured he shall immediately forward to the Company every 
summons or other process served upon him. The assured, when 
requested by the Company, shall aid in effecting settlements, se- 
curing evidence, the attendance of witnesses and in prosecuting 
appeals. ‘lhe assured shall not voluntarily assume any liability, 
settle any claim or incur any expense except at his own cost, or 
interfere in any negotiation for settlement or legal proceeding 
without the consent of the Company previously given in writing. 


“Recovery. 

“I. “No action shall lie against the Company to recover for 
any loss under paragraph I foregoing, unless it shall be brought 
by the assured for loss actually sustained and paid by him in 
money in satisfaction of a judgment after trial of the issue, and 


no such action shall lie to recover under any other agreement of 
the Company herein contained unless brought by the assured 
himself to recover money actually expended by him. In no event 
shall any such action lie unless brought within ninety days after 
the right of action accrues as herein provided. * * *” 

During the time this policy was in force an employee of the 
plaintiff, named Perry, was injured. Some two years after the 
injury occurred he brought suit against plaintiff herein for $4,000. 
His petition, when served on the stone company, was immediately 
forwarded to the insurance company, and it acknowledged receipt 
thereof, but informed the stone company by letter that it had no 
record of ever having been notified of the injury at the time of 
its occurrence, as required by the policy; that it would, however, 
file such pleas as would prevent a default judgment, and in the 
meantime determine whether the notice was given and in that 
way decide whether it was liable under the policy. A motion for 
security for costs and a demurrer were filed by the insurance 
company’s lawyers. Afterwards it determined for itself that no 
notice was given by the assured and subsequently notified the 
assured that its lawyers would withdraw from the defense of the 
Perry damage suit. However, there is no evidence that the pe- 
tition and other papers of the suit were ever returned at this 
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or any later time.» Both the assured and the insurer did nothing, 
and a default judgment was entered in Perry’s favor for $3,000. 
Plaintiff herein then asked that that judgment be set aside, which 
was done. The adjuster of the insurance company appeared on 
the scene in April, and although his company had, long prior 
thereto, disclaimed any liability under the policy or interest in the 
Perry suit, he saw Perry’s lawyer and ascertained that the Perry 
Case could be settled for $150. The insurer made no offer to 
settle for that amount, but still protested its nonliability. The 
insurance company then wrote the following letter to the assured, 
dated April 8, 1912, on which no action was taken by either 
party (formal parts omitted) :— 

“Dear Sir: I wish formally to advise you that the case of 
Perry vs. Your Company can be settled for $150.00. Inasmuch 
as the Travelers’ Insurance Company have declined the defense 
of this case, of which fact you have heretofore been informed, 
I desire to say that that company by way of compromise offers 
to pay one-half of the suggested amount, or $75.00, for a release 
and a stipulation of dismissal of the case. 

“I wish also in this connection to advise you that it is your 
duty to mitigate the damages as much as possible, and that your 
claim against the insurance company can only be for such amount 
as was necessary for you to pay in settlement of the case. 

“While in your city on the 5th inst. I took this matter up with 
Mr. J. D. Harris, attorney for the plaintiff, and advised him as 
to our position. 

“You may consider this proposition open for ten days. 

“Awaiting your early reply, lam. * * *” 


The Perry suit again came on for hearing, and no defense was 
made, resulting, after an ex parte hearing, in Perry being awarded 
a judgment for $3,000, which the plaintiff in this case was com- 
pelled to and did pay. This suit is brought to recover from the 
insurance company the amount the plaintiff herein was required 
to pay on the Perry judgment. 

The plaintiff offered in evidence the policy and the judgment 
and proved payment thereof, and went into the question of its 
liability to Perry and the amount that Perry was damaged. The 
jury found a verdict for $3,000, which went to a judgment, thus 
finding that plaintiff was insured; that defendant was liable; that 
Perry’s damages were $3,000; that plaintiff was liable to Perry; 
and that plaintiff gave written notice of the injury at the time it 
happened. There was evidence tending to prove each of these 
findings. 

A number of defenses were made by the insurance company, 
two of which are held to be good by the majority opinion, and as 
it is on these points that I differ with my associates, my opinion 
is confined to them. First, it is contended that the letter of 
April 8, 1912, should have been admitted in evidence to show 
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that Perry’s case could have been settled for $150, and that 
plaintiff, knowing this, should have settled for that amount in 
order that the damages might be minimized as between it and 
the insurance company; and, second, that the letter was the 
written consent to settle as was provided for in the policy. I will 
take up the consent proposition first. 


It seems a strained construction to place on this letter to say 
that it is a written consent given by the insurance company to 
the stone company to settle with Perry for $150. To do so 
requires one to read out of the letter the proposition to com- 
promise; in other words, it is giving the letter a construction most 
favorable to the one who wrote it, and that is contrary to law. 
However, the letter speaks for itself, and to my mind was simply 
an offer on the part of the insurance company to authorize a 
settlement for $150, provided the assured would put up one-half 
the amount. The most that can be said of the letter is that it 
gave written consent to the assured to pay out $75 of the insur- 
ance company’s money on a settlement and consent to the assured 
to pay out $75 of its own money. On what theory or by what 
authority the insurance company assumed to give this “consent,” 
having long prior thereto denied all liability under the policy 
and long prior thereto asserted its position of “no liability,” does 
not appear, unless, as I construe the letter (in favor of the as- 
sured), it was an offer of compromise and not a consent. Consent 
implies not merely that a person accedes to but authorizes an act. 
8 Cyc. 585. Suppose the stone company, acting on this letter, 
had settled for $150 and paid one-half of the amount from its 
own funds; this would be as much an admission on its part that 
it had not given the notice as it would have been an admission 
on the part of the insurance company, had it paid the $150, that 
it was liable and that it had received the notice at the time the 
jury in this case found it was received. Viewing the letter from 
another angle, suppose the stone company had written to the 
insurance company that it could settle the claim for $150 and had 
recognized what the majority opinion says was the stone com- 
pany’s duty to minimize the damage, and had asked the insurance 
company to pay the $150, and the insurance company had written 
to pay the said amount if the stone company would pay one-half 
of it. I think it is taking up useless time and space to argue that 
in that case the assured, when coming onto the insurance company 
for its loss, would have been limited to the sum of $75. 

In clause D of the policy, under “Notice,” the use of the word 
“consent” in the last line, in the connection in which it is used, I 
think, means that the assured is to get the written consent of the 
insurance company to pay out the latter’s money on a claim. 
In other words, it is another evidence of the determination on 
the part of the insurance company to keep its hand in control of 
all proceedings after an injury occurs under the terms of the 
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policy. This all goes to show that the rights, obligations, duties, 
and privileges of these parties were fixed at the time the notice 
was given as found by the jury. This is merely saying that the 
rights of the parties were fixed by the contract. And while it 
may be argued that the insurance company could not pay out 
this $150 without recognizing liability to the stone company, it 
can be argued with equal force that the stone company could not 
pay out the $150 without recognizing the fact that it had not 
given the required notice. I, therefore, do not believe that this 
letter made an offer or gave a consent to the assured to pay out 
$150, and then, should it be determined that the notice was given, 
that the stone company could hold the insurance company for 
$150 and no more. 


The next proposition decided by the majority opinion is that, 
leaving out of consideration entirely the letter or any written con- 
sent, when the insurer disclaimed all liability, and the knowledge 
that a settlement could be made with Perry for $150 came to 
the stone company, it then became the duty of the latter to settle 
for that amount, and, after doing so, to try the issue in another 
suit as to whether it gave or did not give the notice—this, because 
it was the duty of the assured to minimize the loss as to the in- 
surance company. I cannot agree to that proposition of law 
because I think this contract of insurance was more than one of 
mere indemnity. There was not only an obligation on the in- 
surance company to make good in money any loss sustained by 
the assured, but the premium was paid for the purpose of having 
the insurer step in and relieve the assured of the trouble and 
expense and burden of defending any lawsuit filed by an injured 
employee, whether it was a valid or fraudulent claim. The con- 
tractual relation of the parties established by the insurance policy 
was that the insurance company would be the party in interest 
in the defense of such suits or in the settlement of such claims. 
When a suit was filed, it had agreed, in consideration of the pre- 
mium, to step into the stone company’s shoes and to make settle- 
ment, if it chose, or to fight it out; and, not only did the contract 
do this, but it made a provision that the insurer would not be 
liable unless it be permitted to absolutely take charge of the 
defense or the negotiations, and denied to the assured the right 
to try the lawsuit brought against it or to voluntarily settle or 
fasten or acknowledge liability without the written consent of 
the insurance company. 

I do not believe that the rule to minimize damage creates a 
duty on a party occupying the position the stone company occupies 
under this contract to a party occupying the position the insurance 
company obligated itself to fill. In other words, the insurance 
company was the real party in interest in the defense of Perry’s 
suit to the extent of the policy, and the assured was what might 
be termed the “holder” of the lawsuit, because necessarily prose- 
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cuted against it in name. As an illustration: An assured owes 
an insurer that has issued an ordinary fire policy a legal duty to 
preserve the property remaining after a fire and save as much of 
the salvage as he can in order to minimize the loss; but suppose 
the insurer not only indemnified against loss, but specially con- 
tracted that when notified of the fire it would, in its own way, 
carry out the goods and would itself minimize the loss, and that 
any act on the part of the assured in saving the property after 
the fire without the written consent of insurer would nullify the 
insurer’s liability. Having such a contract, suppose the assured 
stood by the ruins with full knowledge of the fire and with full 
knowledge that the goods were depreciating, and refused to tul- 
fill the duty to save as much salvage as possible, and walked 
away and left the property in that condition. In my judgment 
the insurer would be in no position to claim that the assured 
should have saved as much out of the ruins as possible and thus 
minimized the loss; the legal duty owed by the assured was su- 
perseded by the contract of the parties. 


Section F, under the “Recovery” clause of the policy, which 
provides that no action shall lie against the insurer to recover “for 
any loss * * * actually sustained and paid by him [the as- 
sured} in money in satisfaction of a judgment after trial of the 
issue,” I think, means a trial which was had in which the insurer 
took part and, performing its contract, made a defense for the 
assured, which resulted in a judgment against the assured. There 
is no intimation in the policy that the assured will ever defend the 
case and pay a judgment against it in which case it was to carry 
on the defense. 

I agree with the cases (Butter Bros. vs. American Fidelity Co., 
120 Minn. 157, 139 N. W. 355, 44 L."R. A. [N. S.] 609, and St. 
Louis Dressed Beef & Provision Co, vs. Maryland Casualty Co., 
201 U. S. 173, 26 Sup. Ct. 400, 50 L.. Ed. 712), holding that where 
the insurance company denies all liability the assured has the 
privilege, if he so desires, to defend the suit or effect a settlement 
and then hold the insurance company, as by the denial of liability 
the necessity of obtaining consent to settle is done away with. 
But saying that the assured has the privilege of doing this is far 
from saying that such privilege accorded him places an obliga- 
tion on him to do so for the benefit of the one who has contracted 
to assume the primary liability position. The insurance company 
saw fit to withdraw from the defense of Perry’s action. It was 
then the privilege of the stone company to go on and defend, but 
it certainly had no duty to do anything; and especially is this 
true since it was prohibited from compromising with Perry with- 
out the written consent of the insurance company. 


There is a materially different relation existing in this case 
than that presented in the cases of Southern Ry. News Co. vs. 
Fidelity & Casualty Co. of New York (Ky.) 83 S. W. 620, and 
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Fidelity & Casualty Co. of New York vs. Southern Ry. News Co. 
(Ky.) 101 S. W. 900, where it was held that if the insurer does 
not itself conduct the defense of the action of the injured person 
against the assured, the latter is bound to make the loss as small 
as it reasonably can. I will admit that the assured can, if the 
insurer refuse to do anything, proceed with the cause and defend 
or settle, and, if he acts in good faith, require the insurer to make 
him whole to the extent of the policy; and if he so elects to 
either settle or fight the action on the merits, and does so, then he 
must act in good faith in either making a settlement or making 
a defense as ordinary prudence and good sense demand; his 
duty to do this, however, does not begin until he exercises such 
privilege, and by holding him to a duty to do so after he does 
exercise such privilege does not, in my judgment, argue that it 
was his duty to defend or settle; that is, under a policy which is 
not merely one of indemnity against loss, but under a policy 
whereby the insurer has contracted that it will, in order to fix 
liability, be permitted to carry on the litigation in the name of 
the assured. And when the Kentucky court laid down the rule 
that the assured must minimize the loss as against the insurer, it 
was dealing with a case where the assured. had elected to act 
when the insurer had refused. In other words, one may be re- 
quired to do certain things or be required to conform to a cer- . 
tain standard of action where he voluntarily assumes authority 
or undertakes to do something, whereas had he done nothing, no 
liability or obligation would ever have arisen. One may, by 
affirmative action and assumption of authority, be required to 
exercise certain duties when the same things would not have 
been required of him by mere nonaction. 

The determining question in this case under the policy seems 
to me to be: Who was the real party in interest in the defense of 
Perry’s damage suit? I think the policy fixed that relation upon 
the insurance company, and that, whether Perry’s claim was bona 
fide or fraudulent; and the liability of the insurance company 
became fastened upon it, and it occupied the position of the real 
party in interest, the instant the assured gave the notice that an 
injury had been suffered by one of its employees. The jury 
has found, and we must take it as an established fact in dealing 
with this appeal, that the insurer received the notice; having 
received it, the defense of the case in court was then up to the 
insurer, and it was only the duty of the assured to aid, and to 
furnish the suit papers, and all information it was called upon to 
furnish. Every clause in the policy determines that the insurer 
occupied the relation of the real party in interest and became the 
primary party so far as that lawsuit was concerned, whether 
the claim was valid or fraudulent. As between the assured and 
Perry of course the relationship remained the same. Even in 
simple contracts of indemnity, in equity the insurer has been 
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held as the real party in interest and the one primarily liable as 
the principal debtor to the injured party. Beacon Lamp Co. vs. 
Travelers’ Ins. Co., 61 N. J. Eq. 59, 47 Atl. 579. 


In this case not only did the insurance company contract to 
undertake the defense, but it did in fact file a pleading in defense 
of the Perry damage suit. It is true that in its letters, written 
before filing the pleading, it was denying that it had received 
notice, and stated that it would file such pleas as would prevent 
a default, reserving the right only of ascertaining whether the 
required notice had been given. ‘To begin with, I do not think 
the insurance company should be permitted in one breath to say, 
“We are going into this lawsuit to defend,” and in the next, 
“We are not going in to defend.” It will be held by its contract 
to defend, but more so by its actual participation in the proceed- 
ings. Its acts should certainly speak louder than a mere form of 
words in a letter. ‘The only denial of liability at that time was 
based on the proposition that no notice of the injury had been 
given, and it seems to me that the stone company’s action against 
the insurance company should stand or fall on the question of 
the giving of the notice. If the insurer did get notice, it was 
liable for the amount of the judgment recovered by Perry. It 
had its day in court on that question. Besides, having taken the 
steps it did, I do not think it should be permitted to withdraw, 
denying liability on account of not receiving notice, and then 
refuse to pay, not because the stone company did something 
wrongful or negligent, but because it did nothing. 

It seems to me that the relation existing between the stone com- 
pany and the insurance company is somewhat similar to that 
existing between an assignor and an assignee of a chose in action. 
The common-law implied obligation of the assignor is that he 
will not interfere with the chose after the assignment, and if he 
does interfere, and does so to the damage of the assignee, this 
renders him liable for any damages resulting from such inter- 
ference. The-assignee is the real party in interest, and at com- 
mon law must have brought the suit in the name of the assignor. 
There was no duty, as I understand, resting on the assignor to 
do anything other than to fulfill his express and implied obliga- 
tions, neither of which was that he would undertake to settle with 
the debtor or litigate the question with the debtor. If he does 
undertake it and interferes to the damage of the assignee, he 
can be held for any damage resulting therefrom. But this is 
far from saying that noninterference or nonaction will cast a 
liability on him or duty on him to minimize the damage. 


I have not gone into the facts of this case and undertaken to 
discuss the merits of the question whether the notice was given, 
or whether the action of the assured was evidence that the notice 
was or was not given or whether there was collusion between 
Perry and the stone company. I take it that on this appeal we 
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must consider it as established that the notice was given im- 
mediately after the injury occurred, as testified by the stone 
company’s witnesses and believed to be the fact by the jury 
trying that issue. But I view the case on these salient facts: 
The insurance company insured the stone company against loss, 
and was, in case notice of an injury was given in accordance 
with the terms of the policy, bound to defend the damage suit 
if one followed and to assume the stone company’s burden in 
case liability was made out; that is, the insurance company was 
to carry the load to the extent of its policy. The injury occurred 
and the notice was given. The amount of the damage was estab- 
lished, not only in the case of Perry vs. Carthage Stone Co., 
but was established again after a trial of the issue by the jury 
in this case at $3,000. The insurance company did begin and 
undertake actually to defend that suit, and then, relying on the 
issue of fact only that no notice was given, withdrew from the 
defense. The assured, according to the terms of the contract, 
was merely to aid in the litigation, not to carry it on. It did 
nothing. The facts were as well known to the insurer as to 
the assured. The insurer was in equally as good position to 
make the $150 settlement as was the assured. It was the in- 
surance company’s lawsuit primarily, because it was the real 
party in interest in the defense—made so by its own contract 
for a consideration—and it should be estopped from setting up a 
failure to act on the part of the assured when it failed to act 
for its own protection. 


The letter of April 8, 1912, was no consent to settle for any 
more than $75—certainly no written consent upon which it could 
be held for more than $75; and it is not claimed that Perry or 
his attorney ever offered to settle for that amount. Consent to 
do a thing must be unqualified and unconditional. 


The construction placed upon the letter of April 8, 1912, in 
the majority opinion is most favorable to the writer, and it is 
therefore in conflict with many decisions holding that where a 
writing is uncertain or ambiguous, it must be given a construc- 
tion most strongly against the writer. Rochester Mining Co. vs. 
Maryland Casualty Co., 143 Mo. App. loc. cit. 561, 128 S. W. 
204; Long Bros. Grocery Co. vs. United States Fid. & Guar. Co., 
130 Mo. App. loc. cit. 429, 110 S. W. 29; and McManus vs. 
Gregory, 16 Mo. App. 375. In this case we need look no further 
than the answer of the defendant, where it puts its own construc- 
tion on the language of the letter, as follows :— 

“That this defendant as a matter of compromise and adjust- 
ment solely, and to get rid of any further trouble in regard to 
said case, agreed to pay $75 of said $150 so offered to be taken 
by the said Perry.” 

The duty to mitigate damages on a breach of contract is or- 
dinarily an implied duty raised by the law. I think such duty 
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can be, by express contract, placed upon either party to the trans- 
action, and consequently either party may be, by express contract, 
relieved of the duty; that is, the party seeking to invoke such 
duty can, by express contract, be estopped from insisting on it 
when he has agreed that the other party has been relieved; and 
this is certainly true where the party on whom it is claimed the 
duty rests would, by his act tending to mitigate the other party’s 
loss, place himself in a worse position, or be required to relinquish 
rights that he had under the contract, for which rights he had 
parted with a valuable consideration. The following language 
was used in the case of Howard vs. Vaughan-Monnig Shoe Co., 
82 Mo. App. loc. cit. 410-411: 

“Ordinarily one hired for a definite time and wrongfully dis- 
charged prior to that time should accept an offer to do similar 
work and his earnings will mitigate the damage. But where the 
offer of opportunity to so work is made by the wrongdoer in such 
way, or under such circumstances, that its acceptance would force 
an abandonment of his rights under his contract of employment, 
he is under no obligation to accept.” 

A privilege to mitigate damages does not necessarily raise a 
duty to do so. It is not claimed that plaintiff did anything to 
aggravate the damages. Defendant complains on account of 
plaintiff’s nonaction, and in sustaining this defense the majority 
opinion is in conflict with the case of Jarvis vs. Railway Co., 26 
Mo. App. 253. ‘There are many cases, such as Hurst vs. Rail- 
road, 117 Mo. App. 25, 94 S. W. 794, where there is no duty to 
mitigate damages; and I think the facts of this case bring it 
within the rule announced in the case last cited. 

I, therefore, hold that the trial court committed no error, and 
that the judgment: should be affirméd, and further hold that the 
decision of the majority is in conflict with the following cases: 
Jarvis vs. Railroad Co., 26 Mo. App. 253; Hurst vs. Railroad, 
117 Mo. App. 25, 94 S. W. 794; Howard vs. Vaughan-Monnig 
Shoe Co., 82 Mo. App. 405; McManus vs. Gregory, 16 Mo. App. 
375; Mong Bros. Grocery Co. vs. United States Fid. & Guar. 
Co., 130 Mo. App. 421, 110 S. W. 29; and Rochester Mining Co. 
vs. Maryland Casualty Co., 143 Mo. App. 555, 128 S. W. 204. 
For this reason I ask that the cause be certified to the Supreme 
Court for final determination. 
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INSURANCE — ACTION —INSURANCE AGAINST LARCENY — 
SUFFICIENCY OF EVIDENCE. 

In an action upon a policy covering loss by burglary and larceny, affirma- 
tive evidence held to show a loss of jewelry by theft, entitling insured 
to a recovery; evidence beyond a reasonable doubt not being required. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
665.) 


Action by Nathan Fienglas against the New Amsterdam Casualty 
Company. Judgment for plaintiff. 


Milton M. Blumenthal, of New York City, for Plaintiff. 
Carl Schurz Petrasch, of New York City (Sidney L. Teven, of New 
York City, of counsel), for Defendant. 


OPPENHEIMER, J. 
This action is brought to recover $500 under a policy of 
burglary and larceny insurance, issued by the defendant to the 
plaintiff. This case was tried before the court and a jury. At 
the close of the plaintiff’s case, the defendant rested without of- 
fering any evidence, and both sides moved for a direction of a 
verdict. It was thereupon agreed between the attorneys that the 
case be decided by the court without a jury. There being no 
contradictory evidence, and the plaintiff and his witnesses being 
absolutely trustworthy, the court must accept as true the facts 

testified to by them. ‘Those facts are sustained as follows :— 


In January, 1914, in consideration of an annual premium paid 
by the plaintiff, the company issued to him its policy of insur- 
ance against loss by burglary or theft of property belonging to 
the plaintiff or any member of his household. The amount of 
the insurance was limited to the sum of $1,000, and the policy 
ran for a period of one year. The wife of the plaintiff, who 
resided with him at No. 1161 Forty-sixth street, Borough Park, 
Brooklyn, owned certain jewelry consisting of a pair of earrings, 
one single stone engagement ring, one wedding ring, and one 
cluster ring, containing a large number of small diamonds. The 
-value of the jewelry was more than $500. This jewelry was kept 
by Mrs. Fienglas, when not worn by her, in a jewel case on the 


* Decision rendered, Jan. 5, 1915. 151 N. Y. Supp. 371. 
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top of her dresser inside the bedroom of her home, and upon the 
night of April 2, 1914, upon retiring, she removed her rings and 
placed them with the earrings in the jewel case. The jewelry 
was still there on the following morning, April 3d. On that day 
her husband, the plaintiff, left home as usual for business, and 
the children attended school, with the exception of the eldest 
daughter, who remained in her room practically throughout the 
day. Mrs. Fienglas remained at her home and inside the house 
throughout the entire day. She had no visitors, except those 
hereinafter mentioned, entertained no company, had no occasion 
to leave the house, and saw nobody enter, except three strangers 
who came for the purpose of inspecting the upper apartment in 
the house where the plaintiff resided with his family. That 
house is what is commonly known as a two-family house, the 
ground floor of which was occupied by the plaintiff and family, 
and the upper floor by tenants who were preparing to move. A 
“to let”? sign was posted on the outside of the house, and on the 
morning of April 3d, a man, a stranger to Mrs. Fienglas, called 
and inquired about the rooms upstairs. Mrs. Fienglas first 
showed the visitor through her own apartment, taking him 
through the public hall into the private hall of her apartment, 
which ran the full width of the house.. The plaintiff’s bedroom 
opened into this private hall, and the dresser upon which was 
contained the jewelry was but a step from the door. 

After the examination of the plaintiff’s apartment, the visitor 
requested that he be shown the apartment upstairs, and Mrs. 
Fienglas thereupon, leaving the visitor in the hall and within easy 
access of the open door leading into her bedroom, stepped 
through the door into the public hall and up the stairs to the up- 
stairs apartment, for the purpose’ of finding out whether or not 
the tenants were at home, and to receive permission to show the 
visitor the said rooms upstairs. The visitor was alone in her 
apartment for a few minutes, and until Mrs. Feinglas returned 
and took him upstairs. After seeing the upstairs apartment, the 
visitor promised to return, but has never been seen since. ‘There 
were others in the premises during that day. That night, in the 
presence of her family, Mrs. einglas went to her jewel case for 
the purpose of obtaining and wearing her jewelry, and discov- 
ered that it was gone. She immediately called to her husband 
and her children, a thorough search was made, but the jewelry 
was gone, and has not been found, nor seen since by Mrs. Fein- 
glas, nor by any member of her household. Diligent efforts were 
made to find the jewelry, but it was claimed that the same was 
stolen. Plaintiff himself and his daughter Fanny both testified 
to joining in the search with Mrs. Feinglas, and both testified 
that since that day they have never seen the jewelry in question. 


The plaintiff has sufficiently brought himself within the terms 
of the policy, and shown himself to have suffered a loss covered 
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by that policy. Paragraph 6 of the said policy, among other 
things, states :— 

“Affirmative proof of loss under oath, on forms provided by 
the company, must be furnished to the company at its home of- 
fice in New York City, within sixty days of the date of the 
discovery of the same; * * *” also-“a statement containing 
sufficient evidence of the commission of a burglary, theft, or lar- 
ceny to which the loss was due, and the belief of the assured as 
to the time of its occurrence.” 


The defendant claims that there was no evidence of a burglary, 
theft, or larceny within the terms and conditions of the policy. 
The attorneys on both sides admit that there is a dearth ot au- 
thority on the subject under consideration. The defendant’s at- 
torney relies principally upon the recent case in the Appellate 
Term of Duschenes vs. National Surety Co. of New York, 79 
Misc. Rep. 232, 139 N. Y. Supp. 881. In that case it was held as 
follows :— 


“Where a policy of insurance provides that the insured shall 
produce direct and affirmative evidence that the loss of articles 
for which claim is made was due to burglary, theft, or larceny, 
and that the mere disappearance of such articles shall not be 
deemed such evidence, no recovery can be had on the policy on 
proof that plaintiff, while in her hotel apartment alone with her 
husband, placed a piece of jewelry in a box on a bureau, that 
next morning her husband left before she was awake, and that 
some time after returning to her apartment from breakfast the 
jewelry was missing, and after a thorough search neither it nor 
the box in which she had placed it could be found.” 

The disappearance of the jewelry in the Duschenes Case is 
consistent with its loss independently of theft, or with its mis- 
placement by the plaintiff. The case at bar differs from the one 
just quoted. The policy of insurance under consideration, 
among other things, states that the insured must furnish affirma- 
tive proof of loss, a statement containing sufficient evidence of 
the commission of a burglary, theft, or larceny to which the loss 
was due, and the belief of the assured as to the time of its oc- 
currence. I believe that sufficient affirmative proof of loss by 
theft was furnished by the insured to the defendant. Evidence 
beyond a reasonable doubt cannot be required under the terms of 
the policy. It is true that the disappearance of the jewelry, bar- 
ren of every other circumstance, would not be sufficient evidence 
of the theft. But disappearance of personal property is one of 
the most important elements of a theft, but we must take into 
consideration other facts worthy of attention, which are that 
the plaintiff is rectus in curia; the suspicious person, who said 
he wished to see the apartment which was to let upstairs, had an 
excellent opportunity of stealing the jewelry; the only hypothe- 
sis, under the circumstances, | think, is that he stole it. 
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It was the intention of the plaintiff to secure insurance from 
the defendant, which would insure. Conclusive evidence of theft 
is frequently impossible to secure. Thieves are cunning, and fre- 
quently leave no trace whatever of a theft, not even finger 
prints. ‘The policy should receive a reasonable construction. It 
contains the language of, the defendant, and should be liberally 
construed in favor of the plaintiff. In the following case it was 
said :— . 

“The language of the promisor is to be interpreted in the sense 
in which he had reason to suppose it was understood by the 
promissee.” White vs. Hoyt, 75 N. Y. 505. 

I think it was within the contemplation of the parties that the 
plaintiff should receive the amount of the loss under the circum- 
stances disclosed by the record in this case. I find as a matter of 
fact that the plaintiff has sustained the loss by theft as alleged in 
his complaint, that he has complied with all the provisions of the 
policy of insurance, and I render judgment for the plaintiff for 
the sum of $500, and grant a stay of five days. 


—@>@ 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 


MAYOR, LANE & CO. 


vs. 
COMMERCIAL CASUALTY INS. CO.* 


INSURANCE—WARRANTY—BREACH. 

In a policy insuring the owner of an automobile truck from loss arising 
by reason of its ownership, maintenance, or use, a warranty that 
“none of the automobiles herein described are rented to others” spoke 
as of the date of the policy, and hence was not violated because there- 
after, at a time of the accident on which the assured’s cause of action 
was based, it was rented to others. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
§ 328.) 


Appeal from City Court of New York, Trial Term. 

Action by Mayor, Lane & Co. against the Commercial Casualty In- 
surance Company. From a judgment dismissing the complaint at the close 
of the plaintiff's case, plaintiff appeals. Reversed and new trial granted. 


Argued December term, 1914, before Guy, Bijur, and Page, JJ. 


Charles M. Russell, of New York City (Walter L. Post, of New 


York City, of counsel), for Appellant. 
Otto D. Parker, of New York City, for Respondent. 





* Decision rendered, Dec. 24, 1914. 150 N. Y. Supp. 624. 
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Bryur, J. 

The action is brought on a policy of insurance issued to plain- 
tiff in respect of an automobile truck owned and operated by it. 
The cause of action arises out of a suit brought against the 
plaintiff by reason of,an accident and the settlement of that 
suit, after ample notice to defendant to undertake the defense 
thereof. The insurance covered loss arising “by reason of the 
ownership, maintenance, or use” of the automobile in question. 

Apparently the dismissal was based on the theory that plain- 
tiff’s testimony disclosed a warranty in the policy to the effect 
that “none of the automobiles herein described are rented to 
others”; whereas, the automobile involved in the accident was 
rented to others. The warranty in the policy, however, speaks as 
of its date—i. ¢., May 14, 1912—and cannot be held to have been 
violated because the automobile was rented out at the time of 
the accident, April 24, 1914. See Smith vs. Mechanics’ Co., 32 
N. Y. 399, 

Judgment reversed, and new trial granted, with costs to ap- 
pellant to abide the event. All concur. 
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HUGHES vs. CITY OF LOS ANGELES er au. (L. A. 3206).* 


(Supreme Court of California.) 


LICENSES—OCCUPATION TAX ON INSURANCE AGENTS— 
‘VALIDITY. 


An occupation tax, imposed by city ordinance on the agents of insurance 
companies, is invalid under Const. art. 13, § 14, subd. “b,” requiring 
that every insurance company within the state pay a certain tax on the 
receipts from its business within the state, which tax shall, with 
certain exceptions, be in lieu of all other taxes or licenses on the 
property of such companies. 


(For other cases, see Licenses, Cent. Dig. §§ 7-15, 19; Dec. Dig. 7.) 


In Bank. Appeal from Superior Court, Los Angeles County; N. P. 
Conrey, Judge. 

Action by F. S. Hughes against the City of Los Angeles, a municipal 
corporation, and others. From judgment for defendants, plaintiff ap- 
peals. Reversed and remanded. 


Hass & Dunnigan, of Los Angeles, for Appellant. 
John W. Shenk, of Los Angeles, for Respondents. 





* Decision rendered, Dec. 11, 1914. 145 Pac. Rep. 94. 


ce OO 


COLLEY vs. NATIONAL LIVE STOCK INS. CO. 
(No. 1395.)* 


(Springfield Court of Appeals. Missouri.) 


5. INSURANCE—VALIDITY OF CONTRACT. 


One unable to read, who signs an application for insurance upon false 
representations of the insurer’s agent as to its contents, is not bound 
by his signature. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 
6. INSURANCE—BREACH OF CONDITIONS. 


The assured’s obligation to perform the terms of a policy requiring him 
to call a veterinary and to notify the insurer of the sickness of the 
insured animal does not arise until there is substantial reason for 
believing the animal is sick. 


(For other cases, see Insurance, Cent. Dig. §§ 847-852, 854, 855; Dec. Dig. 
§ 334.) 


7. INSURANCE—ACTIONS ON POLICIES—EVIDENCE. 


The jury may infer that the insured animal died from some disease com- 
mon to the species from the fact that the animal was found dead with , 
no external mark of violence. 


(For _ cases, see Insurance, Cent. Dig. §§ 1557, 1707-1728; Dec. Dig. 
5.) 


* Decision rendered, Dec. 12, 1914. Rehearing denied, Dec. 31, 1914. 
171 S. W. Rep. 663. 
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8. INSURANCE—PAYMENT—DAMAGES FOR REFUSAL. 

The jury may find that the insurer’s refusal to pay was vexatious from the 
failure to establish the grounds on which the refusal was based. 

(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 


9. INSURANCE—PAYMENT—DAMAGES FOR REFUSAL. 

After a refusal to pay, a demand is not necessary to the right to attorney’s 
fees for the insurer’s vexatious refusal to pay. 

(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675., 


Appeal from Circuit Court, Lawrence County; Carr McNatt, Judge. 
Action by James W. Colley against the National Live Stock Insurance 
Company. Irom a judgment for plaintiff, defendant appeals. Affirmed. 


M. S. Meyberg, of Indianapolis, Ind., and Charles L. Henson, of Mt. 
Vernon, for Appellant. 
William B. Skinner, of Mt. Vernon, for Respondent. 


NATIONAL SURETY CO. vs. BREUCHAUD. (No. 6608.)* 


(New York Supreme Court, Appellate Division, First Department.) 


INSURANCE — REINSURANCE — PREMIUM — EVIDENCE — 
ADMISSIBILITY. 

In an action by a surety company for the annual premium on a bond to 
a city given by another surety company, which was reinsured by 
plaintiff, where the original surety company was solvent at the time 
the premium became due, evidence that the city, after the annual 
premium fell due, requested defendant to substitute new sureties in 
place of some insolvent ones, among others, the original surety com- 
pany, and that this was requested merely as a matter of business, be- 
cause only two of the five original sureties were still in business, and 
not upon any legal grounds, was inadmissible, when it was not shown 
that plaintiff had notice of the request, or that defendant acted 
upon it. 

(For other cases, see Insurance, Cent. Dig. § 1813; Dec. Dig. § 680.) 


Appeal from Trial Term, New York County. 

Action by the National Surety Company against Jules Breuchaud. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

See, also, 150 N. Y. Supp. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, Dowling, 
and Hotchkiss, JJ. 


Vance Hewitt, of New York City (Enos S. Booth, of New York City, 


on the brief), for Appellant. 
William R. Page, of New York City, for Respondent. 


* Decision rendered, Dec. 31, 1914. 150 N. Y. Supp. 826. 
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NEW AMSTERDAM CASUALTY CO. vs. OLCOTT. 
(No. 6607.)* 


(New York Supreme Court, Appellate Division, First Department.) 


INSURANCE—LIABILITY FOR PREMIUMS—WORKMEN’S COM- 
PENSATION LAW—EFFECT OF INVALIDITY—RISK. 

That the Workmen’s Compensation Law (Laws 1910, c. 674) was declared 
unconstitutional by a decision rendered after expiration of the term 
of an insurance policy covering the insured’s liability under such 
law did not relieve the insured from liability for unpaid premiums 
due on such policy; the risk insured against being one which at- 
tached at the issuance of a policy and continued until expiration of 
the insured period, since during that time the insured rested under the 
possibility of being cast in damages in the event of accident to em- 
ployees. 

(For other cases, see Insurance, Cent. Dig. § 391; Dec. Dig. § 181.) 


Submission of controversy between the New Amsterdam Casualty 
Company and J. Van Vechton Olcott, as receiver of the Ferguson Con- 
tracting Company, on an agreed statement of facts. Judgment for 
plaintiff. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, Dowling, 
and Hotchkiss, JJ. 


Alvin C. Cass, of New York City, for Plaintiff. 
John C. Coleman, of New York City, for Defendant. 


* Decision rendered, Dec. 31, 1914. 150 N. Y. Supp. 772. 
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“TNA LIFE INS. CO. vs. BRADFORD er au. (No. 3805.)* 
(Supreme Court of Oklahoma.) 


2. INSURANCE — ACTION ON POLICY — PETITION — SUF- 
FICIENCY. 


Where the petition discloses that ad interim insurance was issued for ten 
days from the date of the “binder” and “pending the issue of a regular 
policy at the rate and subject to limits of liability stated therein, and 
subject also to the agreements and conditions of the policy form E. L. 
20, * * * as issued by this company, * * *” and the plaintiff declared 
upon the “binder” alone, without setting forth the policy subsequently 
issued pursuant to the terms of the “binder,” and declaring there- 
upon as a part of the contract of insurance, held a demurrer to the 
petition should have been sustained. 


(For other cases, see Insurance, Cent. Dig. §§ 1588, 1589; Dec. Dig. § 631.) 


Error from District Court, Carter County; S. H. Russell, Judge. 

Action by Louis H. Bradford and another against the A®tna Life 
Insurance Company. Judgment for plaintiffs, and defendant brings error. 
Reversed for new trial. 


Potterf & Walker, of Ardmore, for Plaintiff in Error. 
Cruce & Potter, of Ardmore, for Defendants in Error. 


* Decision rendered, Dec. 22, 1914. 145 Pac. Rep. 316. Syllabus by the 
Court. 


BRIDAL VEIL LUMBERING CO. vs. PACIFIC COAST 
CASUALTY CO.* 


(Supreme Court of Oregon.) 


1. INSURANCE — ACTIONS ON POLICIES — PLEADING AND 
PROVING EXCEPTIONS. 

In an action on an employers’ liability insurance policy, which excepted 
losses resulting from certain causes, the burden was on the insurer 
to allege and prove that the loss was one excepted by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


2. INSURANCE—EMPLOYERS’ LIABILITY—NEGLIGENCE OF 
INSURED. 

Under Employers’ Liability Act (Laws 1911, p. 61), providing that all 
owners, contractors, etc., engaged in the construction, repair, etc., of 
any building or structure or in the erection or operation of machinery, 
shall see that all material, etc., shall be carefully selected and in- 
spected, and that all scaffolding, staging, or other structures, more 
than twenty feet from the ground or floor, shall be provided with a 


* Decision rendered, Jan. 26, 1915. 145 Pac. Rep. 671. 
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.strong and efficient safety rail and other contrivance to prevent 
persons from falling therefrom, where the proprietor of a sawmill 
maintained a flume for floating lumber, which in places was more 
than twenty feet above the ground, and along which was a plank 
walkway maintained for employees to walk on when working on or 
about the flume, it was its duty to provide a safety rail or other con- 
trivance to prevent persons from falling therefrom, as, while the flume 
itself would serve as a railing on one side, it would not serve as a 
safety rail upon the other side, and hence the employer could not 
recover on an employer’s liability insurance policy, which provided 
that it did not cover accidents if insured had failed to comply with 
any rule relative to safeguarding machinery and places of work. 


(For other cases, see Insurance, Dec. Dig. § 436.) 


4. INSURANCE—EMPLOYERS’ LIABILITY INSURANCE—RISKS 
COVERED. 

Under an employers’ liability insurance policy providing that it did not 
cover any accident if the insured failed to comply with any law rela- 
tive to safeguarding machinery and places of work, insured’s viola- 
tion of the law did not exempt the insurer from liability, unless an 
injury to an employee was due to such violation. 


(For other cases, see Insurance, Cent. Dig. § 1137; Dec. Dig. § 428.) 


Department 2. Appeal from Circuit Court, Multnomah County; 
George E. Davis, Judge. 













Action by the Bridal Veil Lumbering Company against the Pacific 
Coast Casualty Company, on an employers’ liability insurance policy to 
recover the sum of $2,750. The cause was tried before a jury mainly 
upon a stipulation of the facts. A verdict was rendered in favor of the 


defendant. From a judgment rendered thereon, the plaintiff appeals. 
Affirmed. 










A. R. Watzek, of Portland (Platt & Platt and Palmer L. Fales, all 
of Portland, on the brief), for Appellant. 

S. C. Spencer, of Portland (Wilbur & Spencer, of Portland, on the 
brief), for Respondent. ° 







SCHEUERMAN ws. MATHISON er at. (PACIFIC COAST 
CASUALTY CO, Garnishee). 


(Supreme Court of Oregon.) 







4. INSURANCE — CONSTRUCTION OF CONTRACT — CON- 
STRUING AGAINST INSURER. 


As contracts of insurance are usually prepared by the companies that 
issue them, they are to be construed favorably to the insured when 
ambiguous. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 204-208; Dec. Dig. 
§ 146.) 


* Decision rendered, Dec. 22, 1914. 144 Pac. Rep. 1177. 
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5. INSURANCE—CONSTRUCTION OF POLICY—ENFORCEMENT 
—CONTRACTS FOR BENEFIT OF THIRD PERSON. 


An employers’ liability insurance policy creates no privity between the 
insurer and an employee, and is not a promise for the benefit of the 
employee. 

(For other cases, see Insurance, Cent. Dig. §§ 316-322; Dec. Dig. § 156.) 

Bean, J., dissenting. 


Department No. 1. Appeal from Circuit Court, Multnomah County; 
Henry E. McGinn, Judge. 

Action by Jacob Scheuerman against S. Mathison and another, co- 
partners doing business as Mathison & Anderson, in which a garnishment 
proceeding was instituted against the Pacific Coast Casualty Company. 
From a judgment against the garnishee, it appeals. Modified, and re- 
manded with instructions. 

See, also, 67 Or. 410, 136 Pac. 330. 


George B. Guthrie, of Portland (Wilbur & Spencer and A. L. Clark, 
all of Portland, on the brief), for Appellant. 

R. I’. Peters, of Portland (M. H. Clark, of Portland, on the brief), 
for Respondents. 


ROYAL INDEMNITY CO. vs. SCHWARTZ. (No. 372.)* 
(Court of Civil Appeals of Texas. El Paso.) 


1. INSURANCE—INDEMNITY POLICY—EXCEPTIONS. 

Where a city ordinance made it unlawful for any person under eighteen 
years of age to drive an automobile within the city limits, and plain- 
tiff’s automobile, while being driven by his sixteen year old son, ran 
over and killed a child, a provision of plaintiff's indemnity policy that 
it did not cover losses sustained while the automobile was being 
operated in violation of law was sufficient to protect the insurer from 
loss on account of the death of the child and from liability to pay 
costs recovered of the insured, if the ordinance was valid in fact. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


4. INSURANCE—INDEMNITY POLICY—LIABILITY FOR COSTS. 


Where an automobile accident policy provided that if any person should 
sustain bodily injury by accident by reason of the use of the machine, 
for which injury the insured was or was alleged to be liable, the 
company would indemnify him against such liability and would pay 
all costs incurred with the company’s written consent, the policy 
indemnified against liability, as distinguished from loss; and hence, 
having refused to defend an action against plaintiff for injuries, the 
company was liable for a reasonable attorney’s fee, for which plain- 
tiff contracted and was liable, though plaintiff had not paid the same. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


* Decision rendered, Dec. 24, 1914. Rehearing denied, Jan. 21, 1915. 
172 S. W. Rep. 581. 
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5. INSURANCE—INDEMNITY POLICY—DEFENSES—ESTOPPEL. 


An indemnity company, having repudiated its obligation to defend an 
action against insured for injuries, was estopped to claim non- 
liability for attorney fees incurred by insured in himself defending 
the suit because the insurer’s consent in writing to incur the fee was 
not first had. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


Appeal from El Paso County Court; A. S. Eylar, Judge. 
Action by A. Schwartz against the Royal Indemnity Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Jones, Jones & Hardie, of El Paso, for Appellant. 
Goldstein & Miller and G. L. & Atlas Jones, all of El Paso, for 
Appellee. 








Life.| Mutual Life Ins. Co. of New York vs. Witte. 437 


LIFE. 


SUPREME COURT OF ALABAMA. 


MUTUAL LIFE INS. CO. or New York 
vs. 


WITTE. (No. 508.)* 


1. INSURANCE—ACTIONS ON POLICIES—PLEAS—MISREPRE- 
SENTATIONS. 


Pleas alleging that the insured represented that his health had been good 
from infancy, when in fact it was not always good, and that he was 
in failing health due to a disease unknown to the insurer, and pleas 
otherwise failing to show with certainty wherein the alleged repre- 
sentations were false, are demurrable. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640. 


2. INSURANCE—ACTIONS ON POLICIES—PLEAS—MISREPRE- 
SENTATIONS. 

A plea alleging that the insured represented that his health was good, 
when in fact he was suffering from a disease unknown to the insurer, 
which increased the risk, is self-contradictory since, if the jury did not 
know the nature of the disease, it could not know that it increased 
the risk. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


7. INSURANCE—MISREPRESENTATIONS—ADMISSIBILITY OF 
EVIDENCE. 

Where the defense to recovery on a life insurance policy was misrepre- 
sentations by insured, it was not error to exclude evidence of the poor 
condition of his health, of the fact that he was engaged in an occupa- 
tion exposing him to tuberculosis, or was in a weak condition after the 
policy was issued, where there was no offer to show that the condi- 
tions existed at the time the application was made. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


8 INSURANCE—ADMISSIBILITY OF EVIDENCE—COLLATERAL 
ISSUES. 

Where the defense to recovery on a life insurance policy was fraudulent 
misrepresentations, evidence that insured had written a letter claim- 
ing indemnity on the ground of illness under an accident insurance 
policy, and that on such application a physician would have been con- 
sulted, was inadmissible as raising collateral issues, where it was not 
conceded that insured had such a policy, or made a claim thereunder. 

(For — cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 


* Decision rendered, Nov. 7, 1914. Rehearing denied, Dec. 17, 1914. 
67 South. Rep. 263. 
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Appeal from Circuit Court, Houston County; H. A. Pearce, Judge. 
Action by Marie Witte against the Mutual Life Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. Affirmed. 


Tillman, Bradley & Morrow, of Birmingham, and B. G. Farmer, of 
Dothan, for Appellant 


W. L. Lee, of Columbia, for Appellee. 


MAYFIELD, J. 

The action is on a life insurance policy. The insurance com- 
pany interposed eighteen pleas—the general issue and seventeen 
special pleas. The special pleas were of two classes; one class 
setting up false and fraudulent representations by the insured, 
made with the intent to deceive, in obtaining the policy, and the 
second class setting up false representations by the insured in 
obtaining the policy sued on, which representations, being false, 
increased the risk. 

The pleas were thus confessedly framed under each of the 
two alternatives contained in section 4572 of the Code, which sec- 
tion reads as follows :— 

“No written or oral misrepresentation, or warranty therein 
made, in the negotiation of a contract or policy of life insurance, 
or in the application therefor or proof of loss thereunder, shail 
defeat or void the policy, or prevent its attaching, unless such 
misrepresentation is made with actual intent to deceive, or un- 
less the matter misrepresented increase the risk of loss.” 

A great number of pleas, similar to the ones in question, were 
construed with reference to this and other sections of the Code 
in the cases of Insurance Co. vs. Allen, 174 Ala. 517, 56 South. 
568, and Insurance Co. vs. Gee, 171 Ala. 435, 55 South. 166. It 
is therefore unnecessary to restate the rules as to the sufficiency 
of such pleas in cases like this; it being both apparent and con- 
ceded that the pleas were proved with special reference to the 
pleas and the opinions and decisions in those two cases. 

The trial court sustained demurrers to pleas 2, 6, 10, 12, and 
14, and overruled demurrers to pleas 3, 4, 5, 7, 8, 9, 11, 13, 15, 
17, and 18. 

[1,2] There was no error in sustaining demurrer to any one 
of the pleas. They were each defective under the rules declared 
in Allen’s Case, supra, and Gee’s Case, supra. Each was bad 
for one or more of the following reasons: Being to indefinite 
and uncertain in averment to show wherein the alleged repre- 
sentations were false. No definite and material issue of fact 
could be taken thereon. For example, some alleged that the in- 
sured represented that his health was good from infancy, when 
in fact it was not always good, and he was in failing health due 
to a disease unknown to the defendant; and others, after this, 
alleging that insured had a disease which was unknown, yet 
averring that the unknown disease increased the risk. Such 
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pleas, of course, were self-contradictory. If a disease was un- 
known, how could it be known to be one which increased the risk? 
How was it possible for the plaintiff to disprove this plea, except 
to prove that the insured never, in his lifetime, had any disease 
known to the nomenclature of medical science? Courts will not 
enter upon such inquiries. 

[3] An important requisite in all pleading is certainty. The 
matter pleaded ought to be clearly and distinctly stated, so that 
it may be fully understood by the adverse party, by counsel, and 
by the jury and the judges. 

[4] There was no error in sustaining demurrer to any of the 
other pleas, which did not contain the defect as to uncertainty. 
They were each bad under the rules declared in Allen’s and 
Gee’s Cases, supra Moreover, if there could be said to be any 
technical error in any one of the rulings on these pleas, it is made 
to appear beyond doubt that no possible injury did or could result 
from such ruling, for the reason that the other pleas, as to which 
the demurrers were overruled, set up the identical defense at- 
tempted to be set up in these pleas. All the legitimate proof 
which could have been offered under any one of these pleas, as to 
which demurrers were sustained, could have been offered under 
one or another of the numerous pleas as to which demurrers were 
overruled. 

There was no error in refusing the general affirmative charge 
to the defendant, upon the whole case, or as to any one of the 
many pleas. The mere fact that insured died of consumption did 
not prove that he had the disease when he was insured. The 
evidence falls far short of showing that he did have such disease, 
or any other disease, when he made the application for insur- 
ance. The proof as to any one of the pleas was clearly a ques- 
tion for the jury. 

[5] There was no error in refusing charge 21, to the effect 
that, if the jury believed from the evidence that the defendant 
had proved any one of its pleas, their verdict should be for the 
defendant. A litigant has no right to require a jury to go 
through all the pleadings in a case like this, and to sort out those 
as to which demurrers were sustained, and as to which they were 
overruled, and to say whether this one or that one was proved. 
For example, in this case, there were in the file some pleas as to 
which demurrers were sustained, and hence no issue was found . 
as to these pleas; yet this charge would have authorized, if it did 
not require, the jury to find for the defendant, if they believed 
that plea 2, 6, 10, 12, or 14 was proven. This charge, in the case, 
might have misled the jury, if it had not been otherwise bad. 

[6] It was not error to refuse to allow proof, by hearsay tes- 
timony, as to whether or not the insured’s mother died of pul- 
monary tuberculosis. 

[7] There was no error in declining to allow proof that in- 
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sured was engaged in work which was conducive to tuberculosis, 
nor that he was subject or liable to contract such a disease, nor 
that he was in a weak and debilitated condition after the policy 
was issued, unless it had been shown, or offered to be shown, that 
he was in such condition when the application for insurance was 
made, and that it had continued. It must be expected, in all life 
insurance policies or contracts, that the insured will thereafter 
get weak, feeble, and debilitated, and indeed the contract itself 
provides for his death thereafter. 

[8,9] There was no error in declining to allow the defendant 
to prove by the witness Stringfellow that insured wrote him a let- 
ter stating that he was ill and desired to apply for indemnity in 
consequence thereof, under an accident insurance policy which 
the insured had with another company. ‘This was re inter alios 
acta. It might have opened up a flood of evidence as to whether 
or not insured had such a policy, whether or not he wrote the 
letter in question, and whether the statements therein were true 
or false. ‘The trial court properly declined to go into these in- 
quiries. If the insured had testified as a witness, this proof might 
have been admissible, after proper predicates, to contradict or 
discredit his evidence; but he was not a witness, and could not 
affirm, deny, or explain the transactions with this accident com- 
pany. If it had been conceded that insured had such a policy, 
and wrote such letter, and thereafter made out a claim, on the 
ground of illness, for compensation under such accident policy, 
the question would be before us as to the admission of the letter 
and the application for compensation. But it is not now before 
us. As to these matters the transcrjpt contains the following re- 
citals :-— 

“The defendant then asked the witness this question, ‘Did Mr. 
Witte make any claim of you under that policy? The plaintiff 
objected to this question, and it was not passed on by the court. 
The witness testified that the claim was in writing, and the de- 
fendant showed the witness a paper, and the witness said it was 
a notice of claim, but he did not know himself that Witte did or 
did not sign the paper; that he received it in the due course of 
mail at his place of business in Montgomery; that it was in an 
envelope. The defendant asked the witness, ‘Was it postmarked 
at Lockhart?’ Plaintiff objected to the question. The court sus- 
tained the objection, and defendant excepted. The said claim 
or notice was in words and figures as follows: (The clerk will 
set out said claim in full.) No such paper was ever in my pos- 
session and is not now in the file; hence not set out.” 

In this state of the record we cannot say that there was any er- 
ror in the rulings as to the letter or as to the claim for indemnity 
under the accident insurance policy, or any error in declining to 
allow the defendant to prove by the witness Stringfellow whether 
or not physicians were consulted when applications reached the 
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medical department of the insurance company in New York, and 
that the medical examiner would in time write the physicians 
shown to have been consulted. This was res inter alios acta. 

[10] There was no error in declining to allow the expert wit- 
ness to testify as to the similarity, or the identity, of the hand- | 
writings of the application for life insurance and of the letter 
addressed to the witness Stringfellow. It was not sufficiently 
shown or admitted that the insured signed either one. The gen- 
uineness of neither was admitted or conceded or proven without 
dispute. Consequently comparison was not admissible, even by 
an expert on the subject. 

We find no error and the judgment must be affirmed. 


Affirmed. 
_ Anderson, C. J., and Somerville and De Graffenried, JJ., 
concur. 
—_———@e@—___—_- 
} 
SUPREME COURT OF ARKANSAS. 
STATE ex rEL. NORWOOD, Arty. Gen., 
US. 
NEW YORK LIFE INS. CO. (No. 55.)* | 
i 
1. CONSTITUTIONAL LAW—RULES OF CONSTRUCTION. | 
Ht 


In construing a Constitution, unambiguous words need no construction, 
words must be given their natural meaning, the provisions under, con- 
sideration must be construed with reference to every other provision, 
and the intent of the framers gathered both from the letter and the 
spirit of the instrument is the law. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 9-11; Dec. Dig. 
§§ 13, 14, 15.) 


2. TAXATION—EXEMPTION—CONSTITUTIONAL PROVISION. 

In Const. 1868, art. 10, § 17, providing that the General Assembly shall tax 
all privileges and occupations that are of no real use to society, and 
that all others shall be exempt, the exemption of useful privileges is 
as express and binding as the right to tax the useless one. 


(For other cases, see Taxation, Cent. Dig. § 309; Dec. Dig. § 193.) 


3. TAXATION—EXEM PTION—“PRIVILEGE.” in 

A franchise to exist as a corporation and the right of a foreign corpora- 
tion to do business within the state are privileges within provisions 
of Const. art. 10, § 17; since they are rights peculiar to the persons 
or classes on whom they are conferred, and are not possessed by 
others (citing Words and Phrases, “Privilege”). 


(For other cases, see Taxation, Cent. Dig. § 309; Dec. Dig. § 193.) 
* Decision rendered, Dec. 14, 1914. 171 S. W. Rep. 871. 
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4. TAXATION—EXEMPTION—CONSTITUTIONAL PROVISION— 
— —“PURSUIT” — “OCCUPATION” — “PRIVI- 
LEGE.” 

The words “pursuit” and “occupation,” as used in Const. 1868, art. 10, § 17, 
exempting from taxation privileges, pursuits, and occupations that 
are of use, are synonymous with each other, and denote the business, 
vocation, employment, calling, or trade of individuals, but the word 
“privilege” is not synonymous with them, and is not to be construed as 
limited to privileges conferred on individuals; the doctrine of ejusdem 
generis not applying in such a case (citing Words and Phrases, “Privi- 
lege.” See, also, Words and Phrases, Occupation; Pursuit). 


(For other cases, see Taxation, Cent. Dig. § 309; Dec. Dig. § 193.) 



















5. TAXATION—EXEMPTION—CONSTITUTIONAL PROVISIONS. 

The provisions of other Constitutions of the state empowering the General 
Assembly to tax hawkers, peddlers, ferries, exhibitions, and privileges 
does not indicate that the term “privilege,” in Const. 1868, art. 10, 
§ 17, was not intended to include the right of a foreign corporation 
to do business within the state. 

(For other cases, see Taxation, Cent. Dig. § 309; Dec. Dig. § 193.) 










6. CORPORATIONS — FOREIGN CORPORATIONS—RIGHT TO 
ENTER STATE. 

In the absence of a constitutional limitation or inhibition, the Legislature 

ii} has supreme power to grant or withhold from foreign corporations 

the privilege of exercising their corporate powers within the state, and 
can exclude them entirely or admit them upon such terms as they 
deem proper. 

(For other cases, see Corporations, Cent. Dig. §§ 2505-2571; Dec. 

Dig. § 636.) 













7. TAXATION—EXEMPTIONS—CONSTITUTIONAL PROVISIONS 

—CONSTRUCTION. 

f Const. 1868, art. 10, § 17, exempting useful privileges from taxation, when 

i construed in the light of the circumstances under which it was adopted, 

at a time when the industry of the state was disorganized by the war, 
and foreign capital was needed to rebuild it, was intended to exempt 
from taxation the privilege of a foreign corporation to do business 
within the state. 

(For other cases, see Taxation, Cent. Dig. § 309; Dec. Dig. § 193.) 









8 TAXATION—EXEMPTIONS—CONSTITUTIONAL PROVISIONS 
—INSURANCE. 

The right of a foreign insurance company to do business within the state 
is a privilege that is of real use to society, so as to be exempt from 
taxation under Const. 1868, art. 10, § 17. 

(For other cases, see Taxation, Cent. Dig. § 370; Dec. Dig. § 230.) 









‘ Appeal from Pulaski Chancery Court; Jno. E. Martineau, Chan- 
cellor. 

Suit by the State, on the relation of Hal Norwood, Attorney General, 
against the New York Life Insurance Company to recover certain taxes. 
Judgment for the defendant, and the relator appeals. Affirmed. 
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Wm. L. Moose, Atty. Gen., Jno. P. Streepey, Ass. Atty. Gen., and 
A. W. Dobyns, W. G. Riddick, and Wm. H. Rector, all of Little Rock, for 
Appellant. 
Rose, Hemingway, Cantrell, Loughborough & Miles, of Little Rock, 
for Appellee. 
Woon, J. 

This suit was brought by the Attorney General, on behalf of 
the state, to recover of appellee certain excise taxes alleged to 
be due under the act of April 26, 1873 (Laws 1873, p. 248), and 
certain property taxes alleged to be due under the act of February 
27, 1875 (Laws 1875, p. 190). The Attorney General in his 
brief contends here that the act of 1875, under which he seeks 
to recover property taxes, is unconstitutional and void, and he 
asks only for a decree recovering the excise taxes alleged to be 
due under the act of 1873, which is as follows :— 

“Tt shall be the duty of every company or association of another 
state, authorized to transact business in this state, to make report 
to the auditor in the month of January of each year, under oath 
of the president, secretary or agent thereof, showing the entire 
amount of premiums of every character or description received 
by said company or association in this state during the year or 
fraction of a year ending with the thirty-first day of December 
preceding, whether said premiums were received in money or in 
the form of notes, credits or any other substitute for money, and 
pay into the state treasury a tax of three per centum upon said 
premiums, and the auditor shall not have power to grant a re- 
newal of the certificate of said company or association until the 
tax aforesaid is paid into the state treasury.” Kirby’s Dig. 
§ 4365. 

Article 10, § 17, of the Constitution of 1868, under which the 
act was passed, provides as follows :— 

“The General Assembly shall tax all privileges, pursuits and 
occupations that are of no real use to society; all others shall be 
exempt, and the money thus raised shall be paid into the treasury.” 

[1] In State vs. Martin, 60 Ark. 343, 30 S. W. 421, 28 L. R. A. 
153, we said :— 

“We must keep to the front certain familiar, but unvarying, 
rules when we come to interpret the provisions of any section of 
a constitution: (1) Unambiguous words need no interpretation. 
(2) Where construction is necessary, words must be given their 
obvious and natural meaning. (3) The words or provisions under 
consideration must be construed with reference to every other 
provision, so as to preserve harmony in the whole instrument. 
(4) The intent of the framers, gathered from both the letter and 
spirit of the instrument, is the law.” 

[2] Applying these familiar rules in the construction of 
the section of the Constitution under consideration, there can be 
no doubt as to its meaning. The language is really so plain that 
it needs no interpretation. It is a positive command to the 
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General Assembly to tax “all privileges, pursuits, and occupations 
that are of no real use to society,” and as positively inhibits the 
Legislature from taxing those “privileges, pursuits and occupa- 
tions” that are of real use to society; for, after saying that the 
General Assembly shall tax “all privileges, pursuits and occupa- 
tions that are of no real use to society,” it expressly provides that 
“all others shall be exempt.” ‘The section contains a mandate and 
an inhibition. The one is as express and positive as the other. 


[3] Corporations are creatures of the state. But they are 
composed of, and are owned, controlled, and managed by indi- 
viduals. The special right or power conferred upon individuals 
to organize themselves into a corporation and to transact business 
in the form and under the name of a corporation is a privilege. 

In International Trust Co. vs. American Loan & Trust Co., 
62 Minn. 501, 65 N. W. 78, 632, Judge Mitchell, speaking for the 
court, defined a “privilege” as follows :— 

“A ‘privilege,’ as distinguished from a mere ‘power,’ is a right 
peculiar to the person or class of persons on whom it is conferred, 
and not possessed by others. As applied to a corporation, it is 
ordinarily used as synonymous with ‘franchise,’ and means a 
special privilege conferred by the state which does not belong to 
citizens generally of common right, and which cannot be enjoyed 
or exercised without legislative authority.” 

See, also, 19, Cyc. p. 1452, and authorities cited in note 12; 
Words and Phrases, “Privilege.” 

A foreign corporation has no right to carry on an insurance 
business for which it may be organized in common with domestic 
corporations and the citizens of this state. If it is permitted, or 
granted a franchise or license, to do business in this state, such 
permission or license to exercise its corporate powers is a 
privilege. ‘ 

[4] Learned counsel for appellant contend that the word 
“privileges,” as used in the Constitution of 1868, is limited by 
the words “pursuits” and “occupations,” which follow it, and 
has something of the general meaning of those terms, and that 
the Legislature had in mind “privileges,” “pursuits,” and “occu- 
pations” of individuals, and not corporations. The plain language 
of the section under consideration does not warrant such construe- 
tion. ‘The words “pursuits” and “occupations” are synonymous, 
and are used in their common acceptation to denote the principal 
business, vocation, employment, calling, or trade of individuals 
that, but for some constitutional or statutory inhibition, could be 
exercised and enjoyed as of common right. But the word “privi- 
leges” is not used in the Constitution in the same sénse as the 
words “pursuits” and “occupations,” and it has an entirely dif- 
ferent meaning. ‘The word “privilege” is not defined by any 
literary or legal lexicographer as synonymous with the words 
“pursuits” and “occupations.” See “Privilege,” Black’s, Ander- 
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son’s, Rapalje’s, and Bouvier’s Law Dictionaries; Words and 
Phrases; Funk & Wagnall’s Standard Dictionary; Webster’s 
Dictionary; Century Dictionary. Then, what sanction have we 
for saying that the framers of the Constitution of 1868 used 
the word “privileges” in a sense different from both its literary 
and legal meaning. To give the word “privileges” a different 
meaning from that already expressed would be doing violence 
to the familiar and fundamental rules of construction above re- 
ferred to. The rule of ejusdem generis does not apply. The 
language “all privileges” is exceedingly comprehensive, and we 
do not feel justified in saying that it is limited to privileges en- 
joyed by individuals, and that it does not contemplate the fran- 
chise or privilege granted to corporations to transact business 
in the state. 


[5] Nor, under this broad and all-embracing language, are 
we authorized to hold that the framers of the Constitution did 
not have in mind to limit the power of the Legislature to tax 
foreign corporations for the “privilege” of doing business in 
this state. To so hold would be far away from the plain lan- 
guage in which the provision is couched. Our present Constitu- 
tion and the Constitutions adopted before the Constitution of 
1868 contain, in substance, the following provision :— 

“The General Assembly shall have power from time to time 

to tax hawkers, peddlers, ferries, exhibitions and privileges in 
such manner as deemed proper.” Article 16, § 5, Const. 1874; 
article 7 (Revenue) § 2, Const. 1836; article 7 (Revenue) § 2, 
Const. 1861; article 9 (Revenue) § 2, Const. 1864. 
_ Counsel contend that, if article 10, § 17, of the Constitution of 
1868 was a limitation upon the power of the Legislature to pre- 
scribe the terms and conditions upon which corporations might 
operate in this state, that the provision of the Constitutions above 
quoted is a like limitation. Non sequitur. 

In Baker vs. State, 44 Ark. 134-137, Judge Cockrill, citing and 
speaking of the cases in which this court had passed upon the 
provision of the Constitutions above mentioned giving to the 
General Assembly the power to “tax merchants, hawkers, ped- 
dlers, exhibitions, and privileges,” said :— 

‘All of the cases in this court before and since Washington vs. 
Siate, supra [13 Ark. 752], concede that the Legislature can re- 
strain or prohibit the use of any property or the exercise of any 
business or calling, if deemed to be against good policy or in- 
jurious to the public morals, but in the case last mentioned it 
was said that this restraint could not be exercised for the pur- 
pose of raising a state revenue by means of a license, because 
the act of licensing would admit that it was neither immoral nor 
injurious. The idea that the state necessarily lends its counte- 
nance to everythnig that is licensed or taxed rests upon an ap- 
parent fallacy, for these are among the surest means of burden- 
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ing recognized evils beyond existence, or by severe discipline 
holding them within bounds, and the authority of the case in this 
respect has been disregarded by this court. We do not under- 
stand this case, reading it all together, to limit the power of legis- 
lation for state purposes to the taxation of such privileges as 
were technically known as such at the common law, notwith- 
standing an expression to that effect occurs in the opinion. We 
think the Legislature is not restrained by anything in the organic 
law from laying a tax on the franchise of a corporation, and the 
reasoning of the learned judge who delivered the opinion in 
Washington’s Case, supra, leads to that conclusion.” 

“The corporation owes its existence to the state, and the right 
to enjoy this privilege is the subject of taxation.” 

“In the case of a foreign corporation the tax or license is paid 
for the privilege of exercising its corporate powers in the state.” 

Thus the court held, under a constitutional provision granting 
to the General Assembly the power to tax “privileges,” that the 
Legislature could lay a tax on the franchise of a corporation; 
that the right to enjoy the privilege was the subject of taxation; 
that the tax or license is paid for the “privilege” of exercising its 
corporate powers in the state. This decision is authority for 
holding, as we do, that the franchise or license of a foreign cor- 
poration is a privilege, and cannot be taxed under the provisions 
of a Constitution expressly exempting all “privileges” from taxa- 
tion. The difference between the provision of the Constitution of 
1868 under review and that of the present Constitution and the 
Constitutions prior to 1868, above referred to, is as wide as the 
poles. Under the Constitution of 1868 all the “privileges” that 
are of real use to society are exempt from taxation; whereas, 
under the provision of the present Constitution and the Constitu- 
tions prior to 1868, the General Assembly was expressly granted 
the power to tax “privileges,” and under this power the court 
held, of course, that the Legislature “is not restrained by any- 
thing in the organic law from laying a tax on the franchise of a 
corporation”; that such privilege is subject to taxation. But, 
conversely, the reasoning shows that if the court had been con- 
sidering the provisions of a Constitution expressly prohibiting 
the taxation of privileges, as we have here, the holding would 
have been that the Legislature did not have the power to tax 
the franchise or privilege of a corporation to do business in the 
state. 

[6] Now, in the absence of constitutional limitation or in- 
hibition, the Legislature had supreme power to grant to or with- 
hold from foreign corporations the privilege of exercising their 
corporate powers within this state. They could have excluded 
them entirely or admitted them upon such terms as they deemed 
proper. State vs. Lancashire Fire Ins. Co., 66 Ark. 466, 51 
S. W. 633, 45 L. R. A. 348. We must assume that the framers 
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of the Constitution were familiar with this well established prin- 
ciple. We must assume also that they were familiar with the 
provisions of prior Constitutions, particularly the one then in 
existence, on the subject of revenue, which Judge Cockrill in 
Baker vs. State, supra, said did not restrain the Legislature “from 
laying a tax on the franchise of a corporation.” Then if the 
makers of the Constitution of 1868 did intend to grant to the 
General Assembly the power to lay taxes on the franchise of 
corporations, why did they not copy the provisions of the then 
existing Constitution on that subject? Or why were they not 
silent, in which event the Legislature would have had the power ? 
It is no answer to these questions to say that the framers of the 
Constitution, by the use of the words “all privileges,” did not 
have in mind the laying of taxes on the franchise of corpora- 
tions; for, as Judge Cockrill says, “the right of the corporation 
to enjoy this ‘privilege’ is the subject of taxation.” It necessarily 
follows that when the framers of the Constitution declared that 
“all privileges” of real usé to society “shall be exempt” that they 
said, and intended thereby to exempt “privileges” of corporations 
that were of real use to society. 

[7] So much for the very letter of the Constitution. But if 
the letter were doubtful, then we should look to the spirit, and 
may consider the history of the times—the environment of the 
convention—to ascertain its intention. Hartford Fire Ins. Co. 
vs. State, 76 Ark. 303, 89 S. W. 42. Only three years before the 
state had emerged from a maelstrom of desolating war, in which 
her capital was engulfed, her industries destroyed, and by which 
her people were impoverished to the last degree. To stimulate 
the influx of foreign capital, in order to restore and increase her 
financial enterprises, and to again put her people on the road 
towards a permanent prosperity, the framers of the Constitution 
under these circumstances wrote into the organic law the exemp- 
tion from taxation of all “privileges” that were of real use to 
society. Such was their manifest purpose to rehabilitate the 
state as soon as practicable in her financial resources and to lift 
her from the fearful ruin that the war had wrought. 


[8] That the franchise or privilege of conducting an insurance 
business is a useful occupation is not open to question. A business 
which provides indemnity to widows and orphans or other rela- 
tives for the loss occasioned by the death of one upon whom 
they are dependent and a business that provides indemnity for 
the loss of property by fire or other casualty must be considered 
by all reasonable minds as of real benefit to society, and the Legis- 
lature could not arbitrarily determine otherwise. 

Our conclusion, therefore, is that the provision of section 10 
of the act of April 25, 1873, is unconstitutional and void. Having 
reached this conclusion, it is unnecessary to discuss other 
questions. 
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‘The decree is therefore affirmed. 
McCulloch, C. J., and Kirby, J., concur in judgment. 





Woop, J. (dissenting ). 

. That portion of the act of February 27, 1875, contained in 
ne 4338 of Kirby’s Digest lays a property tax and is uncon- 
stitutional and void. In plain terms it imposes a “tax of two 
and one-half per centum on the net receipts” of insurance com- 
panies doing business in this state, and in express terms says 
“such tax shall be in lieu of all other taxes—state, county or 
municipal—on such receipts.” It thus fixes a definite rate on 
one species of property (net receipts) without any reference 
whatever to the general rate of taxation on other property in the 
state. The rate of state taxes on other property in the state was 
much lower than 2% per cent, and the municipal and county taxes 
varied, some being higher and some lower. So the rate of state 
taxes fixed by this statute on the net receipts of insurance com- 
panies was not equal and uniform throughout the state, with the 
rate of taxation imposed on other species of property. Section 5, 
art. 16, Const. 1874, provides :— 

“All property subject to taxation shall be taxed scsieihon to 
its value, that value to be ascertained in such manner“as the Gen- 
eral Assembly shall direct, making the same equal and uniform 
throughout the state. Noone species of property from ‘which a 
tax may be collected shall be taxed higher than another species 
of equal value.” 

A similar provision is contained in all the Constitutions prior 
to the present one; and this court from the first to the last has 
invariably ruled under this provision that :— 

“The Legislature had no power to discriminate and fix upon 
one description or species of property a greater tax than that 
fixed by law upon every other description or species of property 
of equal value subjected to taxation.” Stevens & Wood vs. 
State, 2 Ark. 291, 35 Am. Dec. 72; Fletcher vs. Oliver, 25 Ark. 
289; Little Rock & Ft. Smith Ry. vs. Worthen, 46 Ark. 312- 
327; Ex parte Ft. Smith & Van Buren Bridge Co., 62 Ark. 461, 
36 S. W. 1060. 

It follows that the act as a property tax is in plain violation 
of the Constitution.. But if the act was intended simply to fix 
an occupation tax, or a tax on the privilege of doing business in 
the state, then it would not be unconstitutional, for the present 
Constitution contains no inhibition against an occupation tax on 
insurance companies or requiring that such taxes shall be equal 
and uniform. 

II. The act of 1875, supra, has all the earmarks of a property 
tax and none of the distinguishing features of an occupation tax. 
If the Legislature had intended to impose an excise tax, entirely 
different language would have been employed. We must resolve 
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every doubt in favor of the constitutionality of the statute, but 
should not give the language used a meaning obviously not in- 
tended. The intention must be gathered from the language used, 
giving some effect, if possible, to every part of the act. When 
these familiar rules of construction are followed here, there is 
no escape from the conclusion that the act now under review 
was intended to lay a tax on property. The language “shall pay 
a tax on net receipts” shows a property tax was intended. “Net 
receipts” are property. Then the words “such tax shall be in lieu 
of all other taxes—state, county or municipal—on such net re- 
ceipts” show conclusively to our minds that the Legislature in- 
tended that the tax imposed by the act was “in lieu of state, 
county and municipal property taxes.” If the Legislature had 
intended by this act to lay an occupation tax, would it not have 
said so in plain terms, or used language from which such meaning 
could be reasonably inferred? For instance, if the Legislature 
had intended to lay an occupation tax, would it not have desig- 
nated it in such plain terms as an “occupation” or “privilege” tax? 
The act makes no provision for forfeiture of the right to do 
business. It does not provide that the auditor shall not issue the 
license to do business unless the tax is paid. In all statutes laying 
a privilege or occupation tax, some such language as the above is 
usually employed. See New York Life Ins. Co. vs. Bradley, 83 
S. C. 418, 65 S. FE. 434-436. At the time of the passage of this 
act, the only privilege tax in existence was imposed by the act of 
1873. That act at that time was in full force and effect; and, if 
the Legislature of 1875 had intended the act under review as a 
substitute for the state privilege tax of 1873, it would have said 
so in plain terms, or used language that would have indicated a 
purpose to lay a privilege tax. 

Numerous authorities are cited in the exhaustive brief of ap- 
pellant to show that the act of 1875 lays a property tax, and as 
such is in plain violation of the Constitution. It is conceded in 
the majority opinion that the clause “in lieu of all other taxes— 
state, county or municipal—on such receipts” violates that pro- 
vision of the Constitution which requires uniformity and equality 
in taxation, and for that reason is void. ‘This demonstrates con- 
clusively the correctness of my conclusion. For if it were a 
privilege tax, it could not violate any provision of our Constitu- 
tion as to uniformity and equality of taxation, because, as we have 
seen, there is no provision of our Constitution requiring equality 
and uniformity in occupation taxes. 

III. But the majority decides that the first part of the section 
laying the “tax on net receipts” is an occupation tax, and that the 
clause “in lieu of all other taxes * * * on such receipts,” 
although a property tax, may be eliminated, and the act thus up- 
held. We do not see how it is possible to so treat this act without 
entering the domain of legislation. The manifest purpose of the 
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Legislature, as gathered from the whole act, and especially that 
clause which expressly says the tax levied shall be “in lieu of all 
other taxes,” was to provide for a commuted property tax. The 
purpose of so doing at that time was to lessen the burdens im- 
posed upon insurance companies. But this could not be done by 
laying upon domestic companies an occupation tax which at that 
time they were not paying, nor by laying upon foreign companies 
an occupation tax in addition to the tax of 3 per centum for the 
privilege of doing business, which they were then paying under 
the act of 1873. The purpose of the Legislature being to lessen 
instead of increasing the burden of taxation at that time, it would 
not have passed the act with the “in lieu” clause eliminated. For 
with that clause eliminated, the insurance companies would have 
had to pay, not only the 2!4 per centum, but the regular state, 
county, and municipal taxes, which the Legislature thought by 
this “in lieu” clause it was eliminating. Even if the Legislature 
had intended the 214 per centum as an occupation tax, if it had 
known that the clause “in lieu of, etc.,” was to be eliminated, who 
can say that it would not have made the tax, as an occupation tax, 
much less than 21% per centum? It seems to us that the “in lieu” 
clause so colors and permeates the whole enactment that such 
clause cannot be taken out and still leave such an act as the Leg- 
islature would have passed. On the contrary, by striking out 
the “in lieu” clause, we know that the purpose of the Legislature 
has been ignored, and an act entirely different from what was 
contemplated has been substituted. That, under our system of 
government, should not be done. Ex parte Deeds, 75 Ark. 542, 
87 S. W. 1030. 

“Tf it is manifest,-from an inspection of the law itself, that the 
invalid portion formed an inducement to its passage, the entire 
act will fail. * * * It is not necessary that the invalid por- 
tion of an act of the Legislature should have operated as the sole 
inducement to the passage of the law to render the same void. It 
will have that effect if the void part to any extent influenced the 
Legislature in passing the statute.” State vs. Poynter, 59 Neb. 
417, 81 N. W. 431. 

I therefore dissent from that part of the opinion which holds 
that section 4338 of Kirby’s Digest is valid as imposing an occu- 
pation tax. In other respects I concur. 

Smith, J., concurs in this dissent. 
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SUPREME COURT OF MISSISSIPPI. 


KING 
us. 


MILES et av. (No. 16572.)* 


1. BANKRUPTCY—PROPERTY VESTING IN TRUSTEE—INSUR- 
ANCE POLICIES. 


Under Bankr. Act (Act July 1, 1898, 30 Stat. 565, c. 541 [U. S. Comp. St. 
1913, § 9654]) § 70a, providing that, when any bankrupt shall have 
any insurance policy which has a cash surrender value payable to him- 
self, his estate, or personal representatives, he may pay or secure to 
the trustee such surrender value and continue to hold the policy free 
from the claims of creditors, and that otherwise the policy shall pass 
to the trustee as assets, a trustee can claim only the cash surrender 
value, though the entire proceeds of the policy become available before 
adjudication, and the trustee has no right whatsoever to a policy hav- 
ing no cash surrender value. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 213-217, 223, 
224; Dec. Dig. § 143.) 


2. BANKRUPTCY—RIGHT OF TRUSTEE—INSURANCE POLICY. 

Where insurance policies on the life of a bankrupt had been assigned as 
security for an indebtedness greater than their cash surrender value, 
and moreover were exempt under Laws 1908, c. 175, providing that 
the proceeds of a life insurance policy not exceeding $5,000, payable 
to the executor or administrator of the insured, shall inure to the 
heirs or legatees, freed from all liability for debts with certain ex- 
ceptions, the court, in a suit by the trustee in bankruptcy against the 
assignee to recover premiums paid to the assignee by the bankrupt 
while insolvent, had no power to adjudicate the title to the policies as 
between the trustee and the assignee, as the trustee had no right or 
claim thereto which could be adjudicated. 

(For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 213-217,.223. 
224; Dec. Dig. § 143.) 


3. BANKRUPTCY—EXEMPTIONS—WAIVER OF EXEMPTIONS. 


A bankrupt by listing insurance policies in his schedule of property and re- 
citing that they were held by a creditor by assignment for a debt, with- 
out claiming them as exempt or making any claim whatever regarding 
them, or any statement that they were property belonging to the estate, 
did not waive the exemption. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 657-669; Dec. Dig. § 399.) 


4. ESTOPPEL — TESTIMONY AS WITNESS — ASSIGNMENTS — 
RIGHTS OF ASSIGNEE. ° 

In a suit by the administratrix of the holder of insurance policies against 
an assignee thereof to recover the amount of the policies on the theory 
that they were assigned as collateral security for an indebtedness 
which had been paid, no estoppel could be predicated on the fact that 
insured testified in a prior action between his trustee in bankruptcy 


* Decision rendered, Feb. 8, 1915. 67 South. Rep. 182. 
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and the assignee to recover premiums paid to the assignee by insured 
while insolvent, in which suit the title to the policies was not in issue. 


(For other cases, see Estoppel, Cent. Dig. § 290; Dec. Dig. § 98.) 


5. JUDGMENT—CONCLUSIVENESS—MATTERS CONCLUDED. 


An action by the administratrix of a bankrupt against an assignee of 
policies on the bankrupt’s life, claimed to have been assigned as col- 
lateral security for an indebtedness which had been paid, to recover 
the amount of the policies, was not barred by the judgment in an 
action by the trustee in bankruptcy against the assignee to recover 
premiums paid to the assignee by the bankrupt while insolvent, in 
which it was alleged by the trustee and admitted by the assignee that 
the policies had been assigned to her absolutely and unconditionally 
and not as security, as neither the parties nor the cause of action was 
the same. 


(For other cases, see Judgment, Cent. Dig. § 1211; Dec. Dig. § 688.) 


Appeal from Chancery Court, Yazoo County; P. Z. Jones, Chancellor. 

Bill by Miss Letitia King, ‘administratrix of Charles L. King, de- 
ceased, against Mrs. Mary R. Miles and others. From a decree for de- 
fendants, plaintiff appeals. Reversed and remanded. 


E, L. Brown and Williams & George, all of Yazoo City, and Mayes 
& Mayes, of Jackson, for ‘Appellant. 
Noel, Boothe & Pepper, of Lexington, for Appellees. 


REEp, J. 

This is an appeal from the decree of the chancellor sustaining 
the plea of res adjudicata, and dismissing appellant’s bill of 
complaint. 

Appellant, Miss Letitia King, administratrix of the estate of 
Charles L. King, deceased, filed her bill in chancery against the 
appellee, Mrs. Mary R. Miles, then a resident of the state of 
Louisiana, and certain other parties who were indebted to Mrs. 
Miles, and who were made parties in order to subject the amounts 
that they severally owed to the payment and satisfaction of such 
decree as might be rendered in favor of appellant against Mrs. 
Miles. 

Appellant, as administratrix, sought to recover from Mrs. 
Mary R. Miles the amount of $10,000 and interest, being the 
proceeds of two insurance policies of $5,000 each in the New 
York Life Insurance Company on the life of Charles L. King, 
who died October 11, 1911. 

Photographs of the two policies are with the record in this case, 
and are now before us. Both policies originally were made pay- 
able to the executors, administrators, or assigns of the insured. 
Later there was a change in the beneficiary, so that the policies 
were made payable to Miss Letitia King, sister of the insured. 
Subsequent to this a change was made again in the beneficiary, 
whereby the policy was made payable, as at first, to the executors, 
administrators, and assigns. ‘The policies were then assigned and 
transferred to Mrs. Mary R. Miles by the insured. 
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Appellant averred in her bill that, though the assignments to 
Mrs. Miles are absolute in terms, they were nevertheless made 
for the purpose of securing to her certain indebtedness owing by 
Charles 1, King, the insured, for advances; that the policies 
were, by understanding’ between Mrs. Miles and Mr. King, held 
as a continuing security for like advances made by her to him 
during subsequent years; that Mrs. Miles never acquired any 
right, title, or interest in the policies, other than that of security 
for such advances; and that she continued to hold them only as 
such security. 

It appears from the averments in the bill that the entire in- 
debtedness secured by the policies of insurance was paid to Mrs. 
Miles; that, when she was fully paid, the policies were released 
from the pledge as security; and that she was then indebted to 
appellant, as administratrix of the estate of Charles L. King, for 
the proceeds of the policies, which proceeds she collected by virtue 
of the assignment to her, and was holding as trustee for the benefit 
of the estate. 

Charles L. King was adjudicated a bankrupt on March 9, 1909. 
In the schedule of property filed by him, and under the subdivision 
“policies of insurance,” he made the following mention of the 
two policies of insurance on his life :— 

“Policies for $10,000 in New York Life payable to sister, Miss 
M. L. King, but now held by Mrs. M. R. Miles by assignment for 
debt of $3,094.70, worth about $1,800. 

The bankrupt made no other reference to the policies, did not 
claim them in the schedule as exempt, and they were not set aside 
to him by the bankrupt court as exempt. It is patent that Mr. 
King was in error in describing the property in his schedule as 
payable to his sister. It appears that he only showed in the 
schedule that the policies were, at the time of their surrender, 
worth about $1,800, and were assigned as security for an in- 
debtedness of $3,094.70 to Mrs. M. R. Miles. He did not make 
any claim whatever regarding the policies, nor any statement that 
they were property belonging to his bankrupt estate. It is not 
apparent, from the terms of the policies, that they had any cash 
surrender value, and no custom of the company treating them as 
having such is alleged or proven. However, we will in this con- 
sideration treat them as having a value when listed by the 
bankrupt. 

Appellee Mrs. Miles, in defense to the bill of complaint in the 
case at bar, claimed that appellant was barred from recovery of 
the proceeds of the insurance policies in this case, by reason of 
the adjudication of the court in a former case brought against 
her by E. L. Trenholm, trustee of the estate of Charles L. King, 
bankrupt, which cause is numbered 3631 on the general docket of 
the Chancery Court of Yazoo County. In that suit the trustee 
sought to recover: (1) Certain usurious interest paid by the 
bankrupt to Mrs. Miles; (2) certain overcharges in rent; and 
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(3) certain sums paid by the bankrupt to Mrs. Miles for pre- 
miums paid by her on the two insurance policies. It was charged 
in the bill in that case that the insurance policies had been pre- 
viously assigned, transferred, and deliveged by the bankrupt to 
Mrs. Miles absolutely and unconditionally, and not as security 
for advances by her to him; and that the amounts paid by the 
bankrupt to her to refund the payments by her of the premiums 
were so paid by him while he was wholly insolvent and unable to 
pay his debts, which insolvency was then known to Mrs. Miles, 
and that such payments were in fraud of the bankrupt’s creditors, 
who might, at the time of the filing of the petition by the bank- 
rupt, had bankruptcy not intervened, have maintained their suits 
against her to recover the same, and which rights the trustee, 
under the Bankrupt Act, is subrogated to and invested therewith, 
for the benefit of the bankrupt’s creditors. 

In her answer to the bill of complaint in that case (cause 3631), 
Mrs. Miles denied collecting usurious interest and her liability 
for any overcharge in rent. She admitted that the policies were 
transferred and delivered to her absolutely and unconditionally 
by Mr. King, and that she thereafter had the full ownership 
thereof. She denied that Mr. King was wholly insolvent and 
unable to pay his debts when he refunded the premiums she had 
paid, and denied her liability to the trustee for amounts of such 
premiums. 


Evidence was heard in that cause (No. 3631); both Mrs. Miles 
and Mr. King giving depositions. ‘The following decree was then 
rendered by the chancellor :— 

“This cause coming on this day for final hearing on the plead- 
ings, proofs, and all the papers in the cause, and the court, having 
fully considered the same, is of the poinion that the complainant 
is entitled to recover on the three demands made by his amended 
bill and now before the court, viz., usury, demand for over- 
charges in rent, and premiums paid on insurance policies, together 
with interest thereon, the sum of $6,500, and on no other demand. 
It is therefore ordered, adjudged, and decreed that the complain- 
ant, E. L. Trenholm, trustee of the estate of C. L. King, bank- 
rupt, do have and recover of the defendant Mrs. Mary R. Miles 
the sum of $6,500, and all costs of court; and it is further or- 
dered, adjudged, and decreed that the said Mrs. Mary R. Miles 
do have and retain as her absolute property the insurance policies 
mentioned in said bill of complaint and the proceeds thereof, free 
from any and all claims thereto made or to be made by said 
complainant.” 


In the case at bar much testimony was heard, and extensive ac- 
counting between Mrs. Miles and Mr. King, involving large 
amounts and going over a number of years, was presented. The 
chancellor decided the case in favor of Mrs. Miles on the defense 
of res adjudicata alone, and he did not pass upon the case in any 
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other respect. This is shown by his decree sustaining the plea 
and dismissing the bill, which is as follows :— 


“This cause coming on this day to be held on the pleadings, 
proofs, and all the papers in the cause, and the court, being of 
opinion that the facts in support of the plea of res adjudicata, and 
the plea thereof, are a complete defense to the entire bill of com- 
plaint, does not pass upon any other question involved by the 
pleadings and proofs, but, deciding the cause on that plea alone, 
doth order, adjudge, and decree that the bill of complaint of 
Letitia King, administratrix of the estate of C. L. King, deceased, 
against the defendant Mary R. Miles et al., be and the same hereby 
is dismissed at the cost of the complainant.” 

It will be seen that there was no issue in the first case (cause 
3631) between the trustee and Mrs. Miles relative to the prop- 
erty in the two policies. The controversy between them, which 
related to the insurance in any way, was the right of the trustee 
to recover from Mrs. Miles the amounts paid by the bankrupt, 
while insolvent, to her for premiums on policies which she claimed 
to own absolutely and unconditionally. This was the only matter 
between the parties to that suit touching the insurance policies for 
the adjudication by the court. 

[1] The trustee, by virtue of the surrender in bankruptcy by 
Charles L. King, could only have received and have been vested 
with the cash surrender value of the policies. Section 70a of the 
Bankrupt Act of 1898; Holder vs. Stratton, 198 U. S. 202, 25 
Sup. Ct. 656, 49 L. Ed. 1018; Hiscock vs. Mertens, 205 U. S. 
202, 27 Sup. Ct. 488, 51 L. Ed. 771; Burlingham vs. Crouse, 228 
U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 920, 46 L. R. A. (N. S.) 
148; Everett vs. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57 L. Ed. 
927,46 L. R. A. (N. S.) 154; Andrews vs. Partridge, 228 U. S. 
479, 33 Sup. Ct. 570, 57 L. Ed. 929. 

In Burlingham vs. Crouse, supra, it was decided that the trustee 
could not claim as an asset a policy upon the bankrupt’s life 
payable to his executors, administrators, or assigns, where the 
insurance company previously advanced to the bankrupt the full 
surrender value stipulated in the policy. In Andrews vs. Part- 
ridge, supra, it was held that the cash surrender value is to be 
ascertained as of the date of the filing of the petition, and that 
the right of the bankrupt to pay to the trustee such value, and to 
continue to hold the policy, is not extinguished by the death of 
the bankrupt after the filing of the petition, and that such right 
may be exercised by his executors. In Everett vs. Judson, supra, 
it was decided that the time when the petition in bankruptcy is 
filed fixes the cash surrender value of insurance policies on the 
bankrupt’s life; and that the death of the bankrupt between the 
filing of the petition and the adjudication does not make the pro- 
ceeds of the policy, over and above the cash surrender value, 
assets in the hands of the trustees. 
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It will be seen from the decisions of these cases that the trustee 
cannot claim any more than the cash surrender value of a policy 
at the time of the filing of the petition, even though the entire 
proceeds become available before adjudication; and further that 
the trustee has no right whatsoever to a policy in which there is 
no cash surrender value. 

It was held in the case of Dreyfus vs. Barton, 98 Miss. 758, 
54 South. 254, that the cash surrender value, at the time of adjudi- 
cation, of a policy on the life of the bankrupt is exempt under the 
statute (chapter 175, Laws 1908), providing that policies of in- 
surance, payable to the executors or administrators of the insured, 
shall inure to the heirs or legatees free from all liability for the 
debts of the decedent, except premiums paid on the policy, etc. ; 
and in the opinion in this case Holden vs. Stratton, supra, was 
cited and relied on. 


[2] In the case at bar the bankrupt mentioned the policies in 
his schedule, and gave their surrender value, and showed that 
such policies had been assigned as security for an amount greater 
than such value. If this was true, then there was no property 
therein whatever to be received and disposed of by the trustee. 
In addition to this, under the holding 4n Dreyfus vs. Barton, 
supra, the cash surrender value of the policies was exempt. 
Therefore it could not have been adjudicated by the court that 
the trustee had any right or claim to the policies. 


It is claimed that the policies were adjudged to belong to Mrs. 
Miles in the final decree in the cause of Trenholm, Trustee, vs. 
Miles, No. 3631, by reason of the statement in the decree that 
she should “have and retain as her absolute property the insurance 
policies mentioned in said bill of complaint, and the proceeds 
thereof, free from any and all claims thereto made or to be made 
by said complainant.” We do not see that this statement by the 
chancellor in his decree can have the effect claimed. It follows, 
from what we have already said relative to the vesting of an in- 
terest in the policies in the trustee, that the trustee had no claim 
or right to the policies for adjudication, and that therefore the 
chancery court had no power to make a decree adjudicating the 
title as between the trustee and Mrs. Miles. 


[3] We see nothing in the listing of the policies by the bank- 
rupt in his schedule to constitute a waiver of exemption. We note 
the argument by counsel for appellee that, as the policy was made 
payable to Mrs. Miles by the assignment, they were not exempt 
because the statute relied on is applicable only to policies payable 
to the executor or administrator of the insured; but Mrs. Miles’ 
absolute ownership of the property is contested in the present 
case, and is a question for decision, and cannot avail now to sus- 
tain counsel’s contention. 

[4] There is no. force in the contention of appellees that there 
is an estoppel in this case because Mr. King testified in the first 
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case. None of his actions in that case will preclude appellant 
from maintaining her suit by proper proof. 

[5] There is not an identity of parties complainant and their 
quality in bringing suit in the first case and the present one. In 
the first, the complainant was a trustee in bankruptcy suing for 
the benefit of creditors. In this case the suit is by another person, 
who is an administratrix, for the benefit of an estate of a 
decedent. 

The identity of the cause of action is not the same. The first 
case was to recover the amount paid by a bankrupt, while in- 
solvent, for premiums. The present case is to recover the full 
proceeds of a policy which accrued to the rightful beneficiary 
upon the death of the insured. There is a difference in identity 
in the things sued for. The first case involved the wrongful pay- 
ment of premiums by a bankrupt, as well as illegal charges of 
interest and rent. The second involved the full amount of in- 
surance paid upon the death of the insured. 

We cannot see that the identical matter in issue in this case was 
determined by the former adjudication. The decree in that 
former action is not so in point as to control the issue in the 
pending one. We therefore conclude that the chancellor erred 
in sustaining the plea of res adjudicata. 

Appellees desire us to go into the full consideration of all of 
the issues in this case, in addition to that of res adjudicata. 
The record shows that there are a large number of matters for 
account. The transactions and dealings between Mrs. Miles and 
Mr. King extend over a number of years. Errors claimed in the 
accounts would have to be carefully examined. Considerable ex- 
amination and investigation is necessary. ‘The lower court is 
better adapted for all this; it can make the necessary auditing 
and stating of accounts by its master or special commissioner. 
The very machinery and organization of the court renders it 
better suited for the work. 

We will not enter into a consideration of any of the other issues 
of the case; and it is therefore reversed and remanded. 


en Garcinia 


JOHN HANCOCK MUT. LIFE INS. CO. vs. McCLURE.* 
(United States Circuit Court of Appeals. Third Circuit.) 


INSURANCE—LIFE POLICIES—DELIVERY. 


An application for certain life policies provided that any policy that 
might be issued thereon should take effect only in case it should be 
delivered and the first premium or installment thereof actually paid 
during the lifetime of insured, which delivery and payment should 
constitute an acceptance of the policy and of all of its conditions. 


* Decision rendered, Dec. 29, 1914. 218 Fed. Rep. 597. 
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Policies, having been issued, were sent to the soliciting agent for de- 
livery; but, insured at that time having contracted pneumonia, the 
agent, in accordance with standing instructions, did not deliver 
the policies, informing insured’s wife that he would wait, and as- 
certain the result of his illness, and, insured having died within a 
few days, the policies were never actually delivered, nor the pre- 
mium paid. Held, that the policies never took effect as contracts of 
insurance binding the insurer, and this without reference to whether 
the agent had undertaken to deliver the policies at once, on his re- 
ceipt thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


In Error to the District Court of the United States for the Western 
District of Pennsylvania; William H. Hunt, Judge. 

Action by Elizabeth Gertrude McClure against the John Hancock 
Mutual Life Insurance Company. Judgment for plaintiff, and defendant 
brings error. Reversed, and venire de novo awarded. 


Before Buffington, McPherson, and Woolley, C. JJ. 


John M. Freeman, of Pittsburgh, Pa., for Plaintiff in Error. 
W. Clyde Grubbs, of Pittsburgh, Pa., for Defendant in Error. 


WADSWORTH vs. WALSH. (No. 18966[189].)* 


(Supreme Court of Minnesota.) 


EVIDENCE — INSURANCE — PLEADING — OFFER OF PROOF — 
PAROL EVIDENCE— CONSIDERATION — SUFFICIENCY — 
OPTION. 

The issuance and delivery of a policy of life insurance is a sufficient 
consideration for a note previously given for the first premium on 
such a policy. A clause in such a note, giving the “privilege of 
increasing or decreasing insurance on first payment,’ gives to the 
maker an option, and if he desires to avail himself of it the obliga- 
tion is upon him to so signify. Evidence of a contemporaneous oral 
agreement that, before writing the policy, the payee should inquire 
whether defendant desired to exercise the option, varies the written 
agreement, and is not admissible. 

A general offer of proof must be considered in connection with the 
pleadings of the party making it. It is no error to reject proof of- 
fered by a party where his pleadings admit the facts to be to the 
contrary. Held, an offer by defendant to prove want of considera- 
tion for a note was properly rejected, because, under the admissions 
of the answer, the evidence offered could not properly be received. 

(For other cases, see Evidence, Cent. Dig. §§ 1719, 1723-1763, 1765-1845, 
2030-2047; Dec. Dig. § 441; Insurance, Cent. Dig. §§ 195-202, 399- 
401; Dec. Dig. §§ 130, 187; Pleading, Cent. Dig. §§ 81-86; Dec. Dig. 
§ 36.) 


* Decision rendered, Jan. 22, 1915. 150 N. W. Rep. 870. Syllabus by 
the Court. 
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Appeal from Municipal Court of St. Paul; John W. Finehout, Judge. 
Action by Charles Wadsworth against Ray Walsh. From judgment 
for plaintiff, defendant appeals. Affirmed. 


Converse & Grannis, of South St. Paul, for Appellant. 
John A. Pearson, of St. Paul, for Respondent. 


McPIKE vs, SUPREME RULING OF THE FRATERNAL 
MYSTIC CIRCLE. (No. 13728.)* 


(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—NATURE OF POLICY—CONSTRUCTION—MU- 
TUAL BENEFIT CERTIFICATE—“OLD LINE POLICY.” 


Where a policy issued by a fraternal society operated on the lodge sys- 
tem, with a ritualistic form of work, provided a specified amount of 
insurance at a flat monthly premium, and for nonforfeiture after a 
specified number of assessments were paid, and for extended insur- 
ance automatically sustained through accumulation of a reserve for 
that purpose, it was an “old line insurance policy,” and would be so 
treated regardless of the internal organization of the society. 


(For other cases, see Insurance, Cent. Dig. § 1848; Dec. Dig. § 711.) 


(For other definitions, see Words and Phrases, Second Series, Old Line 
Policy.) 


2. INSURANCE—AMOUNT OF POLICY. 


The amount payable under a life policy in the event of death must appear 
in the policy, and is not to be ascertained through a search of the 
by-laws and constitution of the insurer. 


Appeal from Circuit Court, Pike County; B. H. Dyer, Judge. 

Action by Aurelia M. McPike against the Supreme Ruling of the 
Fraternal Mystic Circle. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Robert L. Motley, of Bowling Green, for Appellant. 
Hostetter & Haley, of Bowling Green, for Respondent. 


* Decision rendered, Feb. 1, 1915. Rehearing denied, Feb. 16, 1915. 173 
S. W. Rep. 71. 
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CUNNINGHAM vs. SUPREME COUNCIL OF ROYAL 
ARCANUM.* 


(Supreme Court of New York, Appellate Division, Second Department.) 


1. INSURANCE — FRATERNAL ASSOCIATIONS — MEMBERS — 
EXPULSION—CONVICTION OF CRIME. 

A beneficial association had an inherent right to expel a member on his 
being convicted of perjury. 

(For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 694.) 


2. INSURANCE — FRATERNAL ASSOCIATIONS — MEMBERS — 
EXPULSION—BY-LAWS 


Where a member of a beneficial association was convicted of perjury, 
he was subject to expulsion under a by-law declaring that a member 
who shall be guilty of any immoral practice or improper conduct, 
violative of his duties and unbecoming his profession as a member 
of the order, on conviction thereof shall be suspended or expelled. 


(For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 694.) 


3. INSURANCE — FRATERNAL ASSOCIATIONS — EXPULSION — 
VESTED RIGHT. 


Where a beneficial association was carried on by its members as a chari- 
table, fraternal, and social enterprise, without any element of finan- 
cial profit, to unite fraternity men of good moral character, socially 
acceptable for their social, moral, and intellectual education, and to 
give all moral, social, and material aid in its power to members, the 
expulsion of a member because of conviction of perjury was not 
an impairment of any vested right which he had to continue his 
membership. 


(For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 694.) 


4. INSURANCE—FRATERNAL ASSOCIATIONS — MEMBERS — 
EX PULSION—BY-LAWS. ° 

Where the by-laws of a beneficial association when decedent joined pro- 
vided that a member might be expelled after trial on charges at a 
stated meeting, the society, as against decedent, was authorized, dur- 
ing the continuance of his membership, to so change the procedure 
as to make proof of judgment of conviction and sentence for crime 
sufficient evidence to justify conviction. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


Submission of controversy on an agreed statement of facts, under 
Code Civ. Proc. § 1279, between Eliza Cunningham and the Supreme 
Council of the Royal Arcanum. Judgment for defendant. 


Argued before Jenks, P. J., and Burr, Thomas, Carr, and Putnam, JJ. 


Frank D. Wynn, of New York City, for Plaintiff. 
Howard C. Wiggins, of Rome, for Defendant. 


* Decision rendered, Dec. 18, 1914. 151 N. Y. Supp. 83. 
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WRIGHT er au. vs. GRAND LODGE K. P., Conorep, Er at. 
(No. 5389.)* 


(Court of Civil Appeals of Texas.- Austin.) 


1. INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES— 
RELATIVES BY BLOOD WITHIN THE FOURTH DEGREE. 


Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4832, permitting blood 
relatives within the fourth degree to be designated as beneficiaries of 
fraternal insurance certificates, nephews and nieces may be designated 
as beneficiaries, falling within that degree. 

(For cases, see Insurance, Cent. Dig. §§ 1932, 1937, 1938; Dec. Dig. 
§ 769.) 


2. INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES— 
“LEGAL REPRESENTATIVE.” 

The constitution of a fraternal insurance order provided that the bene- 
ficiaries should be the wife, children, legal representatives, or per- 
sons dependent on the member for support, and that a husband sep- 
arated from his wife, but not divorced, could designate some one or 
more persons other than his wife as beneficiaries, provided the bene- 
ficiaries designated to the exclusion of his wife should be his 
children, or, if none, he could designate as beneficiaries any of the 
classes above named. Held that, while the term “legal representa- 
tives” usually is understood to refer to executors or administrators, 
it is elastic, and includes the nieces and nephews of a member who 
is separated from his wife. 

(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Legal Representatives. ) 


Appeal from McLennan County Court; Geo. N. Denton, Judge. 

Action by John Robertson, as next friend of George Wright and 
others, against the Grand Lodge of Knights of Pythias, Colored, which 
impleaded Georgia Johnson Matthews and another. From a judgment 
for the latter, plaintiff appeals. Reversed and rendered. 


Taylor & Forrester and J. A. Stanford, all of Waco, for Appellant. 
J. D. Williamson, of Waco, for Appellee Grand Lodge K. P. Neff & 
Taylor, of Waco, for Appellee Georgia Johnson. 


~* Decision rendered, Oct. 28, 1914. On motion for rehearing, Jan. 13, 
1915. 173 S. W. Rep. 270. 
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OGLE vs. BARRON (SUPREME COUNCIL OF THE 
ROYAL ARCANUM, GarnisHEE. )* 


(Supreme Court of Pennsylvania.) 


2. INSURANCE — BENEFICIAL ASSOCIATIONS — WHAT CON- 
STITUTE. 


An association incorporated in Massachusetts as a “fraternal union” to 
aid members, their dependents, widows, and orphans, and to unite 
fraternally and give moral and material aid to members, and re- 
quiring pledges from members as to their future conduct, is a bene- 
ficial association, and not an insurance company. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


Appeal from Court of Common Pleas, Somerset County. 

Action by John G. Ogle, executor of W. H. Koontz, use of Francis 
J. Kooser, against Elsie S. Barron, defendant, and the Supreme Council 
of the Royal Arcanum, garnishee. From judgment on directed verdict for 
the garnishee, plaintiff appeals. Affirmed. 


Argued before Fell, C. J., and Brown, Mestrezat, Potter, Elkin, and 
Stewart, JJ. 


J. A. Berkey, E. O. Kooser, and C. L. Shaver, all of Somerset, for 
Appellant. 


J. A. Langfitt and H. W. McIntosh, both of Pittsburgh, E. E. Kiernan, 


of Somerset, and T. I’. Garrahan, of Pittsburgh, for Appellee. 
* Decision rendered, Jan. 2, 1915. 92 Atl. Rep. 1071. 
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FIRE, TORNADO, ETC. 


SUPERIOR COURT OF PENNSYLVANIA, 


JAMES A. TANNER, Receiver or THE LIBERTY MUTUAL FIRE IN- 
SURANCE COMPANY or PHILADELPHIA, 


vs. 


O. M. WEBER COMPANY, Inc., Appellant.* 


MUTUAL COMPANIES — ASSESSMENTS — LIABILITY OF 
MEMBERS. 


Members of a mutual insurance company, whose policies are of the as- 
sessable kind, become liable for assessments to cover losses and ex- 
penses incurred during the lives of their policies, whenever, subse- 
quent to the dates of those policies, other persons become members of 
such companies. 


MUTUAL COMPANIES—ASSESSMENTS—DEFENSES. 


Where the rights of third parties, as members of mutual companies, have 
intervened, it is no defense against assessments that the members sued 
therefor were induced to join such companies by false and fraudulent 
representations on the part of their officers and directors as to the 
financial condition of the companies. 


MUTUAL COMPANIES—ASSESSMENTS—DEFENSES. 


The fact that members of mutual companies sued for assessments did or 
said nothing to induce other persons to join such companies after the 
issuance of their own policies, or that the subsequent members were 
induced to take policies by the same fraud that had been practised 
on the defendants, is no defense in an action to collect the assessments 
in question. 


MUTUAL COMPANIES—ASSESSMENTS—DEFENSES. 


The fact that members of mutual companies were induced to continue 
their membership therein by false statements and fraudulent acts of 
the officers and directors thereof is no defense in an action to collect 
assessments where the rights of innocent policyholders have inter- 
vened, and where the defendants have failed to examine the books 
and accounts of the companies; the diligence shown by the defend- 
ants in making inquiries of the officers and directors of the compa- 
nies and in obtaining from mercantile agencies reports as to the con- 
dition of the companies is not tantamount to an examination of:the 
books and accounts thereof. 


MUTUAL COMPANIES—ASSESSMENTS—REGULARITY. 


The presumption of the law is in favor of the regularity of the proceed- 
ings to assess and the legality of the assessments, and this presump- 
tion cannot be overcome by a general, indefinite denial; more par- 
ticularly is this true where the member sued for assessments had access 
to the books of the company and could thereby ascertain whether the 
assessments were properly made and restricted to the losses occur- 
ring during the lifetime of his policies. 


* Decision rendered, Feb. 24, 1915. From a certified transcript. 
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Wm. Y. C. Anderson, of Philadelphia, for Appellant. 
C. J. Hepburn, of Philadelphia, for Appellee. 


In this case the defendant was induced to join a mutual fire insurance 
company by false representations that the company was doing sufficient 
business to pay its losses and expenses out of its premiums, and in addi- 
tion, a yearly dividend to each member; and, moreover, that the company 
had on special deposit a guaranty fund for the protection of its mem- 
bers from assessments. During the first year of defendant’s membership 
the company levied no assessments, and at the end of that year paid a 
dividend as promised. Shortly after that dividend was paid the defend- 
ant learned that suits and judgments were being entered against the 
company. Defendant thereupon made numerous inquiries of the officers 
and directors of the company as to the significance of those suits and 
judgments, but was refused information. In consequence of this refusal, 
defendant obtained from R. G. Dun & Co. special reports as to the com- 
pany’s condition, but these reports consisted solely of false statements 
made to Dun & Co. by the company’s officers. Finally, ten days before 
the assessments in suit were levied, defendant, having heard that the com- 
pany’s alleged guaranty fund was being resorted to, surrendered his poli- 
cies for cancellation. Suit was brought by the receiver of the company, 
appointed after the date when the assessments were made payable. The 
company was insolvent when defendant surrendered his policies, though he 
was ignorant of that fact. 


‘TREXLER, J. 
This was an action of assumpsit to recover assessments levied 
by a mutual insurance company, of which the plaintiff was re- 
ceiver, from the defendant as holder of certain policies issued by 
said company. ‘The court entered judgment for a portion of the 


claim as to which the affidavit was insufficient. 

The plaintiff’s statement shows a good cause of action in the 
plaintiff based upon a valid assessment, properly levied, for a 
proper amount, upon the account of debts and expenses, which 
the appellant as a member of the cgmpany was properly charge- 
able under the by-laws and terms of the policies. 

The affidavit of defense alleges that the defendant was induced 
to become a member of the company by false representations as 
to its condition, as to its earnings, its dividends and its resources. 
It was settled in Dettra vs. Kestner, 147 Pa. 566, that a member 
of a mutual insurance company who has been induced to become 
a member by the fraudulent representations of the officers of the 
company, cannot set up the fraud as a defense to'an action by the 
receiver of the company for assessments, where other persons 
have subsequently joined the company as innocent third parties. 
That case has been followed by many others to the same effect, 
the last deliverance of the Supreme Court cited by counsel is 
Van Dyke vs. Baker, 214 Pa. 168. 

The plaintiff in the case before us alleges that other members 
joined the company since the issuing of, the policies to the de- 
fendant. ‘The defendant, not denying this assertion, answers 
that these persons joined the company by reason of the same 
fraud as was practised upon it and alleges that its membership 
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in the company was not the inducing cause of their joining the 
company. 

We do not think that the decisions give any support to the 
theory that in order to have the rights of any members intervene 
as against the defendant they must have known of his mem- 
bership and that must have been the inducing cause for their 
joining. It is not essential that they should have been induced to 
become members upon the faith of the defendant’s membership 
standing alone but, as was said by Justice Dean in Susquehanna 
Mutual Fire Ins. Co. vs. Oberholtzer, 172 Pa. 223, “It must -be 
assumed they became members in view of the fact that he and 
other property holders then on the books of the company would 
share with them the burdens of assessment of losses.”” The reason 
is founded on the fact that they have reciprocal duties by reason 
of their membership and that the new members are as innocent 
of the fraud as the defendant is. They themselves were de- 
frauded in like manner as it, and they have a right to ask that it 
shall bear the burden of its connection with the company equally 
with them and pay its assessment to the liquidation of the 
debts of the company. As stated in Dettra vs. Kestner, 147 Pa. 
566, the fraud of the company against the defendant cannot avail 
as a defense. The defendant retained its policies and member- 
ship without any attempt on its part to rescind until a few days 
before a receiver was appointed and, as in Fire Insurance Co., 
Receiver vs. Boggs, 5 Pa. Superior Ct., 394, the rights of third 
parties having intervened, they are entitled to call upon the de- 
fendant to respond for its just proportion of the losses sustained 
during its membership. To the same effect are Fidelity Mutual 
Fire Insurance Co. vs. Vitale, 10 Pa. Superior Ct., 157; Scho- 
field vs. Leach, 15 Pa. Superior Ct., 354; Schofield vs. Hayes, 
17 Pa. Superior Ct., 110; Moore vs. Schafer, 18 Pa. Superior 
Ct., 122: Moore vs. Lichtenberger, 26 Pa. Superior Ct., 268, and 
many others. 

The other averments in the affidavit. of defense will not avail. 
It is admitted that the defendant had access to the books of the 
company, in fact, access was tendered to it and declined. There 
is, therefore, no reason for its affidavit being vague or general, 
but it should give the particular facts upon which it relies. It 
states there is a guaranty fund of the defunct company which 
should be in the possession of the receiver, or, if not, suit should 
first be brought against the persons responsible for the guaranty 
fund and recovery first had against them. It, however, gives no 
particulars of the nature of the fund, but asks the court to as- 
certain the nature of the fund and further states that the guar- 
anty fund was used for the payment of losses. The illegal and 
fraudulent acts of the board of directors and the loss of the 
money collected for the payment of losses and the failure to keep 
account thereof unknown to the defendant until after the ap- 
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pointment of a receiver cannof be set up as a defense. Dettra 
vs. Kestner, supra. 

Moreover, if such misrepresentations were a defense, it is the 
duty of the defendant having access to the books to state in what 
respect the directors were derelict in their duty and in what way 
the fraud of the company was practised. 

Another defense set up is that the losses for which the assess- 
ments were made did not occur during the life of the policies. 
The averment in the plaintiff’s statement is that such losses did 
occur during the lifetime of the policies and that the losses far 
exceed the amount of the assessments. The allegation of the de- 
fendant is in general terms, sets out no particular facts and is not 
sufficient to overcome the presumption that the assessment was 
legally made. ‘The presumption of the law is in favor of the 
regularity of the proceedings to assess and the legality of the 
assessments, and, this presumption cannot be overcome by a gen- 
eral indefinite denial. Fidelity Mutual Fire Insurance Co. vs. 
Vitale, 10 Pa. Superior Ct., 157; Insurance Co. vs. Groff, 154 Pa. 
492; Kaufman vs. Iron Co., 105 Pa. 537. More particularly is 
this so where defendant had access to the books of the company, 
as in this case, and could thereby ascertain whether the assess- 
ments were properly made and restricted to the losses occurring 
during the lifetime of the policies. 

We think the court was right in entering judgment, as the a‘fi- 
davit of defense discloses no valid defense. 

The judgment is affirmed. 


--- -~——-@e@ sete 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD Circuit. 


EMPIRE CITY FIRE INS. CO. 


US. 


AMERICAN CENT. INS. CO. et at. (No. 1856.)* 


1. COURTS—JURISDICTION—DETERMINATION OF QUESTION 
OF JURISDICTION. 


The Circuit Court of Appeals is bound to consider the question of juris- 
diction on its own motion. 


(For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 1103; Dec. 
Dig. § 405.) 


* Decision rendered, Jan. 14, 1915. 218 Fed. Rep. 774. 
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2, COURTS—UNITED STATES COURTS — JURISDICTION — 
AMOUNT IN CONTROVERSY. 


The G. Company owned property on which policies had been issued by 
forty-three insurance companies and which was destroyed by fire. 
The companies adjusted the loss and apportioned the amount thereof 
among the different companies; the share of only one, the E. Com- 
pany, exceeding $2,000. The E. Company and certain of the other 
companies paid their shares by drafts, which insured indorsed to 
F. & Co., who collected the amounts thereof. The E. Company 
brought suit, making all of the other companies who had paid their 
shares defendants, alleging fraud on the part of the G. Company 
in connection with the adjustment, and that F. & Co. collected the 
drafts as agent for the G. Company, and with knowledge of the fraud, 
and praying that the adjustment be set aside, that the amount in the 
hands of the F. Company be ascertained, and that company enjoined 
from disposing of it and required to account, that the defendant in- 
surance companies be required to set up their claims on the fund, 
and that the trustee in bankruptcy of the G. Company, which subse- 
quent to the adjustment was adjudged a bankrupt, be required to set 
up his claim and be restrained from suing. Held that, the suit having 
been brought in 1910, the amount in controversy was sufficient to 
give jurisdiction to the United States courts. 

(For other cases, see Courts, Cent. Dig. § 889; Dec. Dig. § 327.) 

(Jurisdiction as determined by amount in controversy, see notes to Auer 
vs. Lombard, 19 C. C. A. 75; Tennent-Stribling Shoe Co. vs. Roper, 


30 C. C. A. 459; O. J. Lewis Mercantile Co. vs. Klepner, 100 
C.-C... A. 22) 


3. ACTION—FORM—LAW OR EQUITY. 

The bill presented a case within the jurisdiction of equity, especially as 
bankruptcy had supervened and the interest of the trustee in some 
respects was adverse to that of the insurance companies, there was 
a question as to the amount in the hands of F. & Co. and how that 
amount should be apportioned between the insurance companies, and 
whether the adjustment and apportionment originally made ought 
not to be set aside, and the bill on its face promised to prevent un- 
necessary suits and to settle several controversies in one litigation. 

(For other cases, see Action, Cent. Dig. §§ 124-139, 143, 145; Dec. Dig. 
§ 22.) 


Appeal from the District Court of the United States for the Western 
District of Pennsylvania; Charles P. Orr, Judge. 

Suit by the Empire City Insurance Company against the American 
Central Insurance Company and others. From a decree dismissing the 
bill, plaintiff appeals. Affirmed. 


Before Buffington, McPherson, and Woolley, C. JJ. 


Hartwell Cabell, of New York City, for Appellant. 
J. Mclk. Carpenter, of Pittsburgh, Pa., for Appellees. 


McPuerson, C. J. 
This bill in equity sought to impose a trust upon a sum of 
money that came into the hands of A. Friedberg & Co., a firm 
that is one of the defendants. The money was paid to one or the 
other member of the firm by the plaintiff and by certain other in- 
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surance companies, also among the defendants, and the suit could 
not succeed unless the firm had been a partner in the business of 
the G. & K. Trunk Company, a bankrupt Pennsylvania corpora- 
tion, or unless the firm had received the money with knowledge 
of a fraud against the plaintiff and its coinsurers that the cor- 
poration was charged with perpetrating. The district court de- 
cided the dispute on the merits and dismissed the bill, on the 
ground that the firm had not been a partner, and had received the 
money without knowledge of the fraud. Judge Orr’s opinion 
(which has not been reported) is as follows :— 

“The plaintiff has filed this bill for the purpose of impressing 
a trust upon moneys in the hands of A. Friedberg & Bro., which 
plaintiff says belongs to it and to other insurance companies by 
reason of the fact that the insured fraudulently procured an ad- 
justment of loss after a fire, procured drafts in payment of the 
loss, and assigned the same, without value, to A. Friedberg & 
Bro., who had full knowledge of the fraud of the insured. 

“By reason of the fact that the plaintiff’s claim exceeded the 
jurisdictional limitation, and by reason of the allegation of facts 
which, if they had been sustained, would have impressed a trust 
upon funds and moneys within this district, this court had juris- 
diction of the controversy. 

“The plaintiff and many other insurance companies had in- 
sured the property of the G. & K. Trunk Company, a corporation. 
The property having been destroyed by fire, the adjusters cf the 
different companies met and agreed upon the amount of loss. 
The evidence appears to be sufficient to establish the fact that 
there was fraud upon the part of the officers of the G. & K. 
Trunk Company. It is not necessary, however, to review the 
evidence as to this matter, or to elaborate the finding, because 
the evidence does not disclose the fact, which is most material to 
the plaintiff’s case, that A. Friedberg & Bro., or either of that 
firm, had knowledge of the fraud perpetrated by the officers of 
the G. & K. Trunk Company. The fraud consisted of an over- 
valuation of assets under oath. Plaintiff offered the officers of 
the G. & K. Trunk Company, who testified that Max Friedberg, 
and the firm of A. Friedberg & Bro., were to have an interest in 
the business of the Trunk Company; that Max Friedberg ex- 
amined the books of the Trunk Company at different times and 
received statements of the Trunk Company. It is not necessary 
to urge the point that the witnesses, who were officers of the 
Trunk Company, are discredited as witnesses in the present case 
by their connection with the fraud upon the plaintiff and the 
other companies. It is merely necessary to read the evidence in 
this case to justify the conclusion that they are not to be believed 
with respect to their statements as to the interest of Max Fried- 
berg, or the firm of A. Friedberg & Bro. in the Trunk Com- 
pany. The evidence discloses that Max Friedberg loaned from 
time to time large sums of money to the Trunk Company, and 





Fire, &c.| Empire City Fire Ins. Co. vs. Amer. C. 1. Co. 469 


that his sole interest with respect to the Trunk Company was 
that of a creditor. It is immaterial that he had made usurious 
contracts with the Trunk Company, or with those interested 
therein. He was nevertheless a creditor to a large amount. And 
not only this, but he was a creditor of the father of one of the 
principal officers and stockholders of the Trunk Company, in that 
he had furnished to the father $12,000 upon a mortgage executed 
by the father and delivered to him, of which sum the father had 
turned over $10,000 to the officers of the Trunk Company. After 
the fire occurred Max Friedberg was largely interested in the 
proceeds of the insurance, to the extent of having it applied to 
the indebtedness due him and due the father, who was indebted 
to Friedberg. The drafts as they were received from the insur- 
ance companies were indorsed to Friedberg or his firm, and many 
of them were collected by him. In this way he was reimbursed. 
It also appears that he cashed other drafts of insurance compa- 
nies in payment of their shares of the loss as found by ad- 
justers, taking the drafts and giving the money to the officers of 
the Trunk Company. So far as appears neither of the Freid- 
bergs, or their firm, have any amounts in their hands to which 
plaintiff is entitled. ‘The case, therefore, of the plaintiff must 
fall because of the failure to prove Friedberg’s participation in 
the fraud. 

“The bill must be dismissed, at the cost of the plaintiff.” 

[1] We are not satisfied that the court was mistaken in dis- 
missing the bill for the reasons thus stated, and we shall confine 
ourselves to the question of jurisdiction—which, of course, we 
are bound to consider, ¢ven on our own motion. 

[2] ‘The situation is not altogether easy to present with clear- 
ness, but the bill appears to set forth the following case for de- 
termination. On July 24, 1909, the Trunk Company was the 
owner of merchandise, machinery, etc., on which policies of fire 
insurance amounting to $75,000 had been issued in varying 
amounts by forty-three insurance companies. Each of these com- 
panies was liable only for its proportion of such loss as might 
occur. On the day named a fire destroyed much of the property, 
and all the companies were called in to adjust the loss. Of 
course the amount and value of the goods destroyed were of vital 
importance, and therefore the Trunk Company submitted to the 
adjusters various accounts, inventories, etc., from which the 
parties determined on August 5th that the sound value of the 
property insured had been about $48,000, and that the loss sus- 
tained was about $39,000. ‘The amount thus agreed to was then 
apportioned among the forty-three underwriters; of the sums 
charged against them only one, namely, the share of the Empire 
State Fire Insurance Company, the plaintiff herein, exceeded the 
sum of $2,000—the other shares ranging between $1,300 and 
$520. ‘The bill charges that the amount and valuation of the 
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property insured, and therefore the amount of the loss, had been 
fraudulently increased by the Trunk Company and, of course, 
that the adjustment was necessarily tainted with the fraudulent 
increase. The Empire State Insurance Company and thirteen 
other companies—all the latter being among the parties defendant 
—paid their shares by drafts aggregating $14,000; but these 
payments were made before any of them had knowledge of the 
Trunk Company’s fraud. The drafts came into the hands of one 
or both of the Freidbergs, and the bill charges that the money 
was collected by the firm merely as agent for the company and 
with knowledge of the fraud. In December the Trunk Company 
was adjudged bankrupt, and John D. Evans was appointed re- 
ceiver, and afterwards trustee. Both the Trunk Company and 
Evans are also defendants. 


In outline these are the facts set forth by the bill, and upon 
the alignment of parties therein the requisite diversity of citizen- 
ship appears, and (since the bill was filed in 1910) the sum in 
controversy is sufficiently large. It remains to consider the re- 
lief sought. 

[3] In brief the plaintiff prayed that the adjustment of Au- 
gust 5th should be set aside; that the amount of money in the 
hands of the Friedbergs should be ascertained, and for an in- 
junction forbidding them to dispose of it; that the thirteen in- 
surance companies defendant should be called upon to set up 
their claims upon the findings that the trustee in bankruptcy 
should also be required to set up his claim, and meanwhile should 
be restrained from suit and, finally, that the Friedbergs should ac- 
count for and pay into court for distribution the money found to 
be in their possession. 


We are not concerned with the situation that might be pre- 
sented after a hearing and the ascertainment of the facts; it is 
the court’s initial right to judge the controversy that is now being 
considered, and this must depend upon the case made by the 
pleadings, and not the case made by the proof. There is a good 
deal of plausibility about the contention that the plaintiff had an 
adequate remedy at law by an action of assumpsit to recover the 
money alleged to have been improperly received by the Fried- 
bergs, but we incline to think that under the peculiar circum- 
stances a bill in equity was (at least upon the surface) the more 
complete and suitable remedy. It must be remembered that the 
Trunk Company’s bankruptcy had supervened, for this intro- 
duced a new factor into the situation. The trustee’s interest was 
in some respects the same as the plaintiff’s, and in some respects 
adverse. He was interested to support the position that the 
money belonged to the Trunk Company, and not to the Fried- 
bergs, but he was also interested to deny the company’s fraud. 
And this is true also with regard to his attitude toward the thir- 
teen companies that were defendant. For present purposes it 
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makes no difference whether they are formally defendants, or 
should be aligned with the plaintiff. Moreover, there was a ques- 
tion whether the full amount of $14,000 was still in the hands of 
the Friedbergs, and, if not, how the amount found to be there 
should be apportioned. And, still further, there was a question 
whether the adjustment and apportionment that had been made 
in August ought not to be set aside as an essential preliminary to 
further relief. In the decision of this latter question the remain- 
ing twenty-nine insurance companies, who are not parties at all, 
would perhaps be equally interested, although it is a fair infer- 
ence from the bill that none of them had paid its share, and that 
all are denying liability in toto. Whether they were necessary 
parties presented a question that might be important, because, if 
they were necessary parties and were to be aligned with the 
plaintiff, the requisite diversity of citizenship would no longer 
exist—for some of them are Pennsylvania corporations, while 
the Freidbergs, the trustee in bankruptcy, and the Trunk Com- 
pany, are all citizens of Pennsylvania. In so complex a situation, 
this much at least seems clear—that the bill in question prom- 
ised to prevent unnecessary suits, and to settle several contro- 
versies in one litigation; and on the whole case we think that 
the district court was right in entertaining jurisdiction. The 
controversy might perhaps have been decided against the plain- 
tiff on some other ground, but our only concern at present is 
whether the court had a right to hear the dispute at all. 
The decree is affirmed. 


SUPREME COURT OF FLORIDA. 


NATIONAL UNION FIRE INS. CO. 
vs. 


CUBBERLY.* 


1. INSURANCE—“SEVERABLE CONTRACT”—BREACH—EFFECT. 


In the absence of misrepresentations and fraud, where a fire insurance 
policy covers different classes of property, each of which is sep- 
arately valued and is insured for a distinct amount, the contract is 
severable, and a breach of the contract of insurance that relates to 
and directly affects only one of the classes of the property insured 
does not invalidate the policy as to the other class of property, unless 
it appears that such was the intention of the parties; and an intent 
that the policy shall be indivisible is not shown by the facts that the 


* Decision rendered, Nov. 17, 1914. 67 South. Rep. 133. Syllabus by 
the Court. 
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premium for all the classes of property insured is payable or paid 
in gross, and the policy provides that the entire policy shall be void 
if the contract is violated in any one of several stated particulars 
by the insured. . 


(For other cases, see Insurance, Cent. Dig. §§ 384-390; Dec. Dig. § 179.) 


2. INSURANCE—DIVISIBLE CONTRACT—BREACH—EFFECT. 


Where the property covered by a policy of insurance consists of different 
kinds of property, such as realty and personalty, or of different items, 
such as separate buildings or different articles of personal property, 
and the different kinds or articles of property are separately valued, 
or are insured for separate amounts, and the premium charged is the 
aggregate of the separate premiums to be charged whether in a joint 
or several policies, the contract is divisible, and a breach of warrant 
or condition as to one kind or class of property will not affect the 
insurance on the remainder of the property. 


(For other cases, see Insurance, Cent. Dig. §§ 384-390, 568, 569; Dec. Dig. 
§§ 179, 268.) 


Error to Circuit Court, Escambia County; J. Emmet Wolfe, Judge. 

Action by Fred Cubberly against the National Union Fire Insurance 
Company, a corporation. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Blount & Blount & Carter and W. A. Blount, Jr., all of Pensacola, for 
Plaintiff in Error. : 
F. W. Marsh, of Pensacola, for Defendant in Error. 


SHACKLEFORD, C. J. 

A judgment is brought here for review which the defendant 
in error, as plaintiff in the court below, recovered against the 
plaintiff in error as defendant upon a fire insurance policy. ‘The 
pleadings were amended and several rulings were made thereon, 
but it is unnecessary to set forth any of the proceedings except 
the following: The insurance policy, which formed the basis of 
the action and was annexed as an exhibit to the declaration and 
made a part thereof, was issued by the plaintiff in error to one 
Isom Vann, and attached thereto was an agreement to the effect 
that the loss, if any, should be payable to Fred Cubberly, the 
defendant in error. The plaintiff withdrew the first count of his 
declaration and elected to stand upon the second count which is 
as follows :-— 

“Fred Cubberly, plaintiff, by his attorney, sues the National 
Union Fire Insurance Company, of Pittsburgh, Pa., a corpora- 
tion, defendant, for that in consideration of the sum of $36.40, 
to it paid and payment acknowledged, the said defendant issued 
to one Isom Vann its policy of insurance, and thereby promised 
the said Isom Vann, in term of said policy, and upon the con- 
ditions thereto annexed, to insure the said Isom Vann against 
loss or damage by fire to an amount not exceeding $1,400, and 
to make good unto the said Isom Vann the loss or damage that 
should happen by fire, not exceeding the said sum of $1,400, for 
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the term of three years, from the 12th day of September, A. D. 
1909, to the 12th day of September, A. D. 1912, on four one- 
story frame buildings, situated on the east side of Palafox street 
between Jordan and Maxwell streets, in Pensacola, Fla., valued 
in said policy as follows, to wit: Building No. 1, $350; building 
No. 2, $350; building No. 3, $350; building No. 4, $350—the 
loss to be paid sixty days after due notice and proof made by the 
said Isom Vann and received by the said defendant, and in the 
said policy sundry provisions, conditions, prohibitions, and stip- 
ulations were and are contained, and thereto annexed as by origi- 
nal policy, filed with original declaration, and made a part hereof, 
will more fully appear. 

‘And that thereafter the plaintiff, Fred Cubberly, loaned the 
said Isom Vann a sum of money exceeding said policy of insur- 
ance, payable by the said Isom Vann to plaintiff in one year from 
date thereof, and to secure the payment of said sum of money, 
the said Isom Vann executed and delivered to plaintiff a certain 
mortgage upon the property described in said policy of insurance, 
which mortgage was in full force and effect, and unpaid at the 
time of the happening of the fire and loss hereinafter mentioned. 

“And after the execution and delivery of the aforesaid. policy 
of insurance by the defendant to the said Isom Vann, and after 
the execution of the mortgage aforesaid by the said Isom Vann 
to plaintiff, and while said mortgage was in full force and effect 
and unpaid, to wit, on October 23, A: D. 1909, the defendant, 
through its duly authorized agent, indorsed on the said policy the 
following agreement, to wit :— 

* “Pensacola, Fla., Oct. 23, 1909. 
‘he interest of Mrs. C. Kahn, having been satisfied, loss, if 
any, now payable to Fred Cubberly as his interest may appear, 
subject nevertheless to all the conditions of this policy. To at- 
tach to, and form part of policy No. 664 of the National Union 
Fire Ins. Co., Pittsburgh, Pa. 

“ “1 Signed] Knowles Bros., 

“ “Knowles Hyer, 
“VP. & Genl. Manager, Agents.’ 


‘And afterwards, to wit, on the 27th day of August, A. D. 
1911, one of the said one-story frame buildings hereinbefore 
more particularly described, so assured and in said policy de- 
scribed, was burned and destroyed by fire, and damage and loss 
was thereby occasioned to the said plaintiff to an amount ex- 
ceeding $350, in such circumstances as to come within the prom- 
ises and undertakings of the said policy, and to render liable and 
oblige the said defendant to insure the said plaintiff to the said 
amount of $350 on the property aforesaid, of which loss the said 
defendant had due notice and proof; and although all conditions 
have been performed and fulfilled, and all events and things ex- 
isted and happened, and all periods of time have elapsed to en- 


“oe 
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title the plaintiff to a performance by the defendant of said con- 
tract and to entitle plaintiff to the said sum of $350, and nothing 
has occurred to prevent the plaintiff from maintaining this ac- 
tion, yet the said defendant has not paid or made good to said 
plaintiff the said amount of loss and damage aforesaid, or any 
part thereof, but refuses so to do. 

“Wherefore, said plaintiff sues to recover the said sum of $350, 
and interest thereon from date of suit, and a reasonable attor- 
ney’s fee, to be fixed in accordance with the statutes of the state 
of Florida, in such cases made and provided. 

“And plaintiff claims damages in the sum of $500.” 

Various and sundry pleas, replications, and demurrers were 
filed, but we copy only the fourth plea, and the second replica- 
tion :-— 

“The defendant, for pleas to the second count, says :— 


“(4) That in and by the said policy sued on it is provided 
that the entire policy, unless otherwise provided by agreement 
indorsed thereon or added thereto, should be void, if the assured, 
at the time of the issuance of the said policy, or thereafter, 
should make or procure any other contract of insurance, whether 
valid or not, upon the property covered in whole or in part by 
the said policy, and defendant avers that after the issuance of 
the said policy, and while the same was in full force and effect, 
the assured, the said Isom Vann, did procure another contract of 
insurance, upon a part of the property covered by the said policy, 
to wit, a contract of insurance for $900 in the Hamburg-Bremen 
Insurance Company, upon two of the houses insured in and by 
the policy sued on; and defendant also avers that there was not, 
and has not, been, provided by agreement indorsed upon the said 
policy sued on, or added thereto, any consent to the taking of the 
said additional insurance, and that the said three houses insured 
in and by the policy of insurance sued on were located in a row, 
and within a few feet of each other, and so close to each other 
that any fire destroying one would probably destroy the others, 
and they were all subject to the same risk.” 

The second replication is as follows :— 


“That each of the said houses mentioned in the said -fourth 
plea were on separate and distinct divisions or lots in said city of 
Pensacola, and proper subjects of insurance under separate poli- 
cies of insurance, and at the same rate of premium as that paid 
for in the insurance evidenced by the policy herein sued on; that 
it was the custom of fire insurance companies doing business in 
the city of Pensacola and vicinity, which custom was known to 
the defendant herein, and sanctioned and followed by it, to fix 
uniform rates on given risks according to the proximity of other 
buildings to that upon which the risk was assumed, and the 
proximity of the building to hydrant water; and that under said 
custom each of the buildings insured under the policy herein sued 
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on was insurable in any company doing business in the city of 
Pensacola, each building under a separate policy, and as a sepa- 
rate and distinct risk, for a premium rate identical in amount 
with the premium rate, paid by the said Isom Vann on each of 
the houses insured under the policy herein sued on; and that 
the rate of premium which the defendant demanded of, and re- 
ceived from, the said Isom Vann, was uniform in amount as to 
each of the said houses, without respect to whether the said 
houses were jointly or severally insured, or whether the premium 
was to be taken on one or several of said houses.” 

The defendant interposed a demurrer to this replication on 
the ground that it set forth no facts which would make divisible 
the policy of insurance sued upon. The overruling of this de- 
murrer formed the basis for the second assignment, which is the 
only one urged before us. 

[1, 2] It is conceded that the sole point to be determined by 
us is as to whether or not the insurance policy in question is di- 
visible; the plaintiff in error frankly admitting in its brief that, 
if we should hold that such policy is divisible, then the ruling of 
the trial court was correct. We had occasion to consider this 
question to some extent in Hartford Fire Ins. Co. vs. Hollis, 64 
Fla. 89, 59 South. 785, wherein we held :— 

“In the absence of misrepresentations and fraud, where a fire 
insurance policy covers different classes of property, each of 
which is separately valued and is insured for a distinct amount, 
the contract is severable, and a breach of the contract of insur- 
ance that relates to and directly affects only one of the classes of 
the property insured does not invalidate the policy as to the other 
class of property, unless it appears that such was the intention of 
the parties: and an intent that the policy shall be indivisible is 
not shown by the facts that the premium for all the classes of 
property insured is payable or paid in gross, and the policy pro- 
vides that the entire policy shall be void if the contract is violated 
in any one of several stated particulars by the insured.”’. 

We stated that “there is a diversity of judicial opinion as to 
the divisibility of policies of insurance,” but we reached the con- 
clusion announced above and cited a number of authorities, to 
which we would again refer: We do not feel called upon to dis- 
cuss this point now at any length. We approve of the following 
rule laid down by Mr. Cooley on page 1896 of his Briefs on the 
Law of Insurance :— 


“Where the property covered by a policy of insurance consists 
of different kinds of property, such as realty and personalty, or 
of different items, such as separate buildings or different arti- 
cles of personal property, and the different kinds of articles of 
property are separately valued, or are insured for separate 
amounts, the contract is divisible, and a breach of warranty or 





@ 
476 ; Insurance Law Journal Vol. 45. [Apr., 1915. 


condition as to one kind or class of property will not affect the 
insurance on the remainder of the property.” 

‘ We also think that the author was justified in drawing the fol- 
lowing conclusion, which is found on page 1925 :— 

“Though in some jurisdictions the fact that the consideration 
for the policy is entire has led the courts to declare the contract 
entire, an examination of the cases justifies the statement that the 
rule established by the weight of authority is that, if the policy 
covers separate classes or items of property, separately valued 
and insured for separate amounts, the contract is divisible, and a 
breach of warranty or condition which affects only one of the 
classes or items covered will not avoid the insurance on the other 
classes or items. The fact that the policy contains a declaration 
that the entire policy shall be void on a breach of condition does 
not change the rule. Reason and justice require, however, that 
the rule should be modified when the various classes of property 
are so situated in respect to each other that the risk is substan- 
tially the same on all, and in such case a breach of condition or 
warranty which increases the risk on one class or item of the 
property insured should forfeit the whole insurance.” 

In view of what we said in Hartford Fire Ins. Co. vs. Hollis, 
supra, and of our approval of the quoted passages from Mr. 
Cooley’s work, it necessarily follows that we are of the opinion 
that the insurance policy in the case is divisible; therefore the 
ruling of the court complained of is correct, and the judgment 
must be affirmed. 

Taylor, Cockrell, Hocker, and Whitfield, JJ., concur. 


————~ eq —-— —-— 


SUPREME JUDICIAL COURT OF MAINE 


BOUCHARD 


vs. 


DIRIGO MUT. FIRE INS. CO.* 


1. INSURANCE—BREACH OF CONDITION SUBSEQUENT—PRO- 
HIBITED ARTICLES—-*KEPT”—“USED.” 


The temporary use of a gasoline engine in an insured barn, to drive 
threshing machinery, does not forfeit the policy under a clause pro- 
viding that it shall be void if combustible fluids shall be kept or used 
on the premises, since the word “kept” implies continuance and du- 
ration, not mere temporary possession, and “used” imports employ- 
ment customary or habitual, not merely temporarily or casually. 

(For other cases, see Insurance, Cent. Dig. §§ 782-791; Dec. Dig. § 326.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Keep; Use.) 


* Decision rendered, Feb. 3, 1915. 92 Atl. Rep. 899. 
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2. INSURANCE— BREACH OF CONDITION. SUBSEQUENT — 
CHANGE IN CONDITION—“ALTERATION OF SITUATION.” 


A condition making a fire insurance void if; without the written consent 
of the insurer, the situation or circumstances affecting the risk shall, 
with the consent of the insured, be so altered as to increase the risk, 
is not violated by the temporary use, in an insured barn, of a gasoline 
engine to drive threshing machinery, since an “alteration of the 
situation” implies more than a mere temporary or casual change. 


(For other cases, see Insurance, Cent. Dig. §§ 744-747; Dec. Dig. § 318.) 


3. INSURANCE—CONSTRUCTION OF POLICIES—FIRE INSUR- 
ANCE—PROHIBITED USE OF PREMISES. 

Where it was known to the agents of an insurance company, which made 
a specialty of farm risks, that the farmers of a community customarily 
used gasoline engines to drive their threshing machinery, a policy 
covering a farmhouse, storehouse, and barn will not be construed to 
prohibit the use of a gasoline engine for that purpose, unless its 
language can be construed in no other way. 


(For other cases, see Insurance, Cent. Dig. §§ 782-791; Dec. Dig. § 326.) 


4. INSURANCE—CONSTRUCTION OF POLICIES—FIRE INSUR- 
ANCE—PROHIBITED USE OF PREMISES. 


A fire insurance policy is not avoided by the use of prohibited articles or 
the general use and operation of the property necessarily incident to 
the business of the insured, which is presumed to be permitted by 
the insurer. 


(Fer other cases, see Insurance, Cent. Dig. §§ 782-791; Dec. Dig. § 326.) 


5. INSURANCE— ACTIONS ON POLICIES—QUESTIONS FOR 
JURY—WAIVER. 


Where there is evidence from which the jury might infer that an insurance 
company had waived the requirements for proof of loss, the question 
of such waiver is one of fact for their determination. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Exceptions from Supreme Judicial Court, Somerset County, at Law. 
Action by Belonie Bouchard against the Dirigo Mutual Fire Insurance 
Company. To an order of nonsuit, plaintiff excepts. Exceptions sustained. 


Argued before Savage, C. J., and Spear, Cornish, King, Bird, and 
Haley, JJ. 


Fred F, Lawrence, of Skowhegan, for Plaintiff. 
S. W. Gould, of Skowhegan, for Defendant 


Cornish, J. 

Action on a fire insurance policy for loss of plaintiff’s farm 
buildings and personal property. The presiding justice ordered 
a nonsuit. The main issue is whether the fact that the fire was 
caused by the operation of a gasoline engine by the plaintiff for 
threshing grain, in the barn floor, avoided the policy either be- 
cause it violated the “prohibited articles” clause or the clause 
against increase of risk. 
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1. Prohibited Articles. 


[1] The standard policy contains this provision, among others: 

“This policy shall be void * * * if camphene, benzine, naph- 
tha, or other chemical oils or burning fluids shall be kept or used 
by the insured, on the premises insured” 
—with certain exceptions not material here. It is conceded that 
gasoline is within the prohibited list, and the crucial question is 
whether, under the facts of this case, it was “kept or used” 
within the inhibition of the contract. The record shows that the 
plaintiff had lived on this farm in Skowhegan since the spring 
of 1908, and had been insured by the defendant during that time, 
the policy in suit being a renewal of a former policy in the same 
company; that each year he had employed men to thresh his 
grain by the use of a gasoline engine in precisely the same man- 
ner as on the day of the fire; that these men traveled from farm 
to farm doing the work, and that practically all of the grain in 
that community is threshed in the same manner, the engine be- 
ing placed within or without the barn according to the location 
of the grain; that in 1912 the plaintiff, with one Herbert, had 
purchased the engine and had set it up in his barn for the pur- 
pose of threshing his grain, and in about an hour after the 
operation began the fire occurred, in precisely what manner or 
from what immediate cause it does not appear. Under these 
circumstances, did the plaintiff “keep or use” gasoline, within 
the meaning of the policy? We think not. 

In the first place, the words themselves usually import some- 
thing more than temporary possession or possession for a tem- 
porary purpose. ‘“To keep” implies something more than merely 
to have. It carries with it the idea of continuance and duration. 
Such is its common acceptation, as “to keep a secret,” “to keep 
the peace,” “to keep a promise,” “to keep a certain line of goods,” 
“to keep store,” or “to keep house.” Such is its definition by 
lexicographers. “To keep” is “to have and retain in one’s con- 
trol or possession” (Standard Dic.); “to continue to hold;” 
“to conduct or carry on;” “to have habitually in stock for sale” 
(Webster, New Int. Dict.). 


The verb “to use” in this connection, and in collocation with 
“keep,” naturally suggests the same idea of employment on more 
than a single occasion. It implies the customary or habitual 
rather than the accidental or the temporary. These definitions 
have the sanction of authority. In Thompson vs. Equity Fire 
Ins. Co., L. R. App. Cas. 1910, 592, a building was insured, and 
the words were “keep or store,” instead of “keep or use,” as 
here; and the court held that a small quantity of gasoline in a 
stove being used for cooking purposes, which caused the fire, no 
other gasoline being in the building, was not an infringement of 
the condition. The court say:— 


“What is the meaning of the words ‘stored or kept,’ in collo- 
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cation and in the connection in which they are found? They are 
common English words with no very precise or exact significa- 
tion. They have a somewhat kindred meaning and cover very 
much the same ground. The expression as used in the statutory 
condition seems to point to the presence of a quantity not in- 
considerable, or at any rate not trifling in amount, and to import 
a notion of warehousing or depositing for safe custody or keep- 
ing in stock for trading purposes. It is difficult, if not impossible, 
to give an accurate definition of the meaning; but if one takes 
a concrete case it is not very difficult to say whether a particular 
thing is ‘stored or kept,’ within the meaning of the condition. 
No one probably would say that a person who had a reasonable 
quantity of tea in his house for domestic use was ‘storing or 
keeping’ tea there; or to take the instance of benzine, which is 
one of the proscribed articles, no one would say that a person 
who had a small bottle of benzine for removing grease spots or 
cleansing purposes of that sort was ‘storing or keeping’ benzine. 
The learned counsel for the respondents contend that the pres- 
ence of gasoline on the premises was enough to bring the statu- 
tory condition into operation, and he referred to the accident 
which did happen as an example of the danger against which 
precautions are required. But it is obvious that the danger 
guarded against is not ignition caused by the article itself but 
the risk of spreading or increasing the conflagration when once 
started and in progress by the presence of highly inflammable or 
explosive material. The fact that the fire in the present case 
was caused by the gasoline is irrelevant. And the fatal objec- 
tion to the defendant’s contention is that it gives no effect what- 
ever to the words ‘stored or kept,’ and the meaning which the de- 
fendants seek to attribute to it might possibly or even probably 
prevail if the words in question had been omitted altogether, and 
the condition had excluded liability for loss or damage occurring 
while * * * gasoline * * * is * * * in the building 
insured. Some meaning must be given to the words ‘stored or 
kept.’ ” 

While the words in the case at bar are “kept or used” instead 
of “kept or stored,” as in the English case, and therefore the idea 
of storage is embraced in the one instead of use in the other, 
yet both have the word “keep,” and, so far as the reasoning in 
the cited case refers to that word, it carries weight in our pres- 
ent discussion. “The word ‘kept,’ as used in the policy [of the 
same form ag in the case at bar] implies a use of the premises as 
a place of deposit for the prohibited articles for a considerable 
period of time,” says the Massachusetts Court in First Cong. 
Church vs. Insurance Co., 158 Mass. 475, 33 N. E. 572, 19 L. R. 
A. 587, 35 Am. St. Rep. 508. A similar definition, excluding the 
idea of mere temporary presence, is given in Clute vs. Insur- 
ance Co., 144 Wis. 638, 129 N. W. 661, 32 L. R. A. (N. S.) 240; 
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Smith vs. Insurance Co., 107 Mich. 270, 65 N. W. 236, 30 L. R. 
A. 368. And see note 13 Ann. Cas. 542, 

The definition of “use” was discussed by the court in Mears 
vs. Insurance Co., 92 Pa. 15, 37 Am. Rep. 647, as follows :— 

“We are not disposed to give to the word ‘use’ in this policy 
the narrow construction claimed for it. It must have a reason- 
able interpretation, such as was-contemplated by the parties at 
the time the contract was entered into. * * * What is in- 
tended to be prohibited is the habitual use of such articles, not 
their exceptional use upon some emergency. ‘The strict rule 
claimed by the defendants would prevent the assured from paint- 
ing his house or cleaning his furniture, as it would be difficult 
to do either without using some of the prohibited articles.” 

The court followed the same definition of “use” in Lebanon 
County vs. Insurance Co., 237 Pa. 360, 85 Atl. 419, 44 L. R. A. 
(N. S.) 148, Ann, Cas. 1914B, 130. 

A careful definition of “kept or used” is found in the recent 
case of Springfield F. & M. Ins. Co. vs. Wade, 95 ‘Tex, 598, 68 
S. W. 977, 58 L. R. A. 714, 93 Am. St. Rep. 870, where the 
words of prohibition were “kept, used, or allowed,” and they 
were held not to cover a case where a gallon of gasoline was 
brought onto the premises for temporary use, although such act 
in fact caused the destruction of the property. “It is not enough,” 
say the court, “that hazardous articles are upon the premises. 
They must be there for the purpose of being stored or kept. 
* * * As the word ‘kept’ means that the prohibited article 
must not only be upon the premises, but must be there for keep- 
ing or storing, and not merely upon a temporary occasion for a 
different purpose, it follows that thefe must be some degree of 
permanency in its continuance there. ‘The word implies all this. 
The word ‘used’ is employed in immediate connection with the 
word ‘kept,’ in order, we think, to extend the provision so as to 
exclude the idea that the article must be stored or deposited on 
the premises. But the purpose in the use of each word is to 
provide against the same danger, viz., that which would arise 
from the habitual, constant, or continued exposure of the prop- 
erty through the presence or use of the article. One word for- 
bids the permanent or habitual keeping of the dangerous thing, 
and the other a like use of it, without the actual depositing or 
storing of it.” See, also, Hynds vs. Insurance Co, 11 N. Y. 554, 
Farmers’ Ins. Co. vs. Simmons, 30 Pa. 299, Mears vs. Insurance 
Co., 92 Pa. 15, 37 Am. Rep. 647, Szymkus vs. Insurance Co., 
114 Ill. App. 401, and Adair vs. Insurance Co, 107 Ga. 297, 
33 S. E. 78, 45 L. R. A. 204, 73 Am. St. Rep. 122, the last 
involving the temporary use of a machine for threshing grain 
on the premises where the insured property was located. 
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2. Increase of Risk. 


[2] The language is that the policy shall be void if, without 
the written consent of the insurer “the situation, or circumstances 
affecting the risk, shall, by or with the advice, agency or consent 
of the insured be so altered as to cause an increase of such 
risks.” What constitutes an alteration 6f the situation or cir- 
cumstances affecting the risk as to cause an increase of risk? 
flere we must distinguish between occasional negligent acts 
of the insured which may not only tend to increase the hazard for 
the time being but perhaps even cause the fire, and an alteration 
of the situation or circumstances. In a certain sense all negligent 
acts of the insured have a tendency to increase the risk, and yet 
the policy is not thereby avoided, because one’s own careless- 
ness is one of the very things insured against, otherwise insurance 
would afford little protection, and the policyholder would be in- 
suring himself. The insured who works in his barn or upon 
the haymow, or in his woodshed, with a lighted pipe or cigar, 
evidently increases the risk; so does the housewife who builds 
too brisk a fire, leaves the stove filled with wood and the draughts 
wide open, or deposits hot ashes in a wooden receptacle. But 
acts like these, while they may temporarily increase the hazard, 
do not so alter the situation or circumstances affecting the risk 
as to avoid the policy. ‘They may constitute negligence on the 
part of the owner, but neither the situation of the property itself 
nor the circumstances surrounding it can with reason be said to 
be altered. 


“cr 


l'hose words imply something of duration, and a casual change 
of a temporary character would not ordinarily render the policy 
void under this provision.” First Cong. Church vs. Insurance 
Co., 158 Mass. 475, 33 N. E. 572, 19 L. R. A. 587, 35 Am. St. 
Rep. 508. 


See, also, Loud vs. Insurance Co., 2 Gray, 221; Commonwealth 
vs, Insurance Co., 112 Mass. 136; King Brick Co. vs. Insurance 
Co., 164 Mass, 291, 41 N. E. 277. 

One object in requiring the written consent of the company 
in case of increase of risk doubtless is to enable the company to 
charge an additional premium therefor, during the continuance 
of the increase, and this presupposes a period of substantial 
duration. 

“An increase of risk which is substantial, and which is con- 
tinued for a considerable period of time, is a direct and certain 
injury to the insurer, and changes the basis upon which the in- 
surance rests.” Kyte vs. Insurance Co., 149 Mass. 116, 123, 21 
N. E. 361, 362 (3 L. R. A. 508). 

Here, then, as in the prohibited articles clause, the words 
themselves ordinarily import something more than a mere tem- 
porary exposure to additional hazard, and it is the opinion of 
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the court that it could not be said, as a matter of law, that the 
act of the plaintiff constituted a breach of this condition. 

[3] Let us take another and broader view. Both the prohibited 
articles clause and the increase of risk clause must be construed 
in the light of the entire contract, the situation and ‘character 
of the property insured, and the natural and necessary use to 
which it must be put, ahd the application of this universal rule 
of construction confirms the inferences already drawn from the 
precise language of the clauses themselves. s 

The buildings insured were not city property but farm build- 
ings, consisting of a dwelling house, storehouse, and frame barn, 
together with various farming machinery, implements, vehicles, 
etc. It could not have been in the mind of either the plaintiff or 

the defendant that the barn in which the fire started was to be 
locked and lie idle. Both the parties knew that the plaintiff was 
to continue to use his buildings in the ordinary course of hus- 
bandry, as the ordinary farmer uses them in the pursuit of his 
legitimate occupation. The policy was not intended, nor should 
it be permitted, to prevent such use. The threshing of grain is 
as much a necessary incident of farm work as is harvesting and 
storing in the barn. Formerly threshing was done by horse 
power, but that method has become well nigh, if not wholly, 
obsolete; and the uncontradicted evidence shows that practically 
all the grain in the plaintiff’s community is now threshed with 
the aid of a gasoline engine. This is common knowledge. The 
defendant, which makes a specialty of farm risks, must have 
known it. Its local agent, through whom the first policy was 
issued, was himself a farmer and lived within three or four 
miles from the plaintiff’s premises, and must have been familiar 
with the general situation and custom, and the local agent who 
issued the policy in suit, a renewal 6f the first, also resides in 
Skowhegan. Knowledge of conditions, existing at the time the 
contract is made, is always taken into consideration in construing 
the rights of the parties thereunder, as in the case of vacancy. 
Guptill vs. Insurance Co., 109 Me. 323, 84 Atl. 529. 

The plaintiff was making the same use of his barn and was 
carrying on his ordinary occupation in the same manner as when 
the policy was issued, and the same as all other farmers were 
customarily doing. It was impracticable, if not impossible, to 
secure the threshing of his grain by any other process; and 
under such circumstances, which must have been known to the 
insurer when the policy was issued, we cannot hold that the 
plaintiff was thereby violating the conditions of his policy. If 
such an act constituted a forfeiture, then he had been uninsured, 
since the engine was used on the first occasion after the policy 
was issued, because a breach occurred then, if at all; and we 
have recently held that a policy once forfeited cannot be revived, 
except bv waiver or mutual agreement. Dolliver vs. Insurance 
Co., 111 Me. 275, 89 Atl. 8, 50 L. R. A. (N. S.) 1106. 
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And not only under such a construction would this policy have 
been long since forfeited, but it is safe to assume that practically 
all the farmers in that section would find their policies in the same 
condition. If a fair and reasonable interpretation of the policy 
requires it, of course the injustice of the result must not be in- 
terposed to prevent it. Parties must be bound by the contracts 
they make. But a result so disastrous and universal raised a 
strong presumption that it was not within the contemplation of 
the parties, and the contract should not be so construed, except 
by compulsion of the language. 

[4] This rule that the policy is not avoided where the use 
made of the prohibited articles, or the general use and operation 
of the property was necessarily incident to the business of the 
insured, and therefore presumed to be recognized and impliedly 
permitted by the insurer, is well settled and of wide and general 
application. 

Thus, in manufacturing establishments, the keeping or using 
of an article necessarily incident to the manufacturing process or 
to the carrying on of the business will not avoid a policy, even 
though keeping or using be expressly prohibited, as the use of 
gasoline in a silver plating factory, Silver Plate Co. vs. Insurance 
Co., 170 Pa. 151, 32 Atl. 613; keeping a small quantity of ben- 
zine for use in a furniture repair shop, Faust vs. Insurance Co., 
91 Wis. 158, 64 N. W. 883, 30 L. R. A. 783, 51 Am. St. Rep 
876; keeping benzine for finishing purposes in a furniture fac- 
tory, Davis vs. Pioneer Furniture Co., 102 Wis. 394, 78 N. W. 
596; keeping benzine in a wagon factory for the purpose of mix- 
ing paints, Archer vs. Insurance Co., 43 Mo. 434; keeping cam- 
phene in a printing establishment for use in cleaning type, Har- 
per vs. Insurance Co., 22 N. Y. 441; petroleum in a flour mill 
for lubricating purposes, Carlin vs. Assurance Co., 57 Md. 515, 
40 Am. Rep. 440. In all of these instances, and in many more 
gathered in the note to 13 Ann. Cas. 540, the use of the prohibited 
article was not merely once a year for a short time, as here, but 
continuous; nevertheless, as it was necessary to the conduct of 
the business, its use for such a purpose was held to be within 
the implied permission of the insurer. The same reasoning and 
the same rule apply with equal force to agricultural pursuits and 
the ordinary and necessary use of farm buildings in connection 
therewith. 

Based on the same principle is a class of cases growing out 
of the use of prohibited articles in making repairs. It is not to 
be presumed that, when an owner effects insurance on his build- 
ing, he precludes himself from the right, not only to use it in the 
customary manner, but also to make the usual and ordinary re- 
pairs in a reasonable and proper manner, in the absence of any- 
thing in the policy expressly prohibiting the same. It has been 
frequently held that such repairs, thus properly made, do not 
avoid the policy, even where the fire hazard is obviously in- 
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creased. In Dobson vs. Sotheby, 1 Moody & M. 90, 31 Rev. 
Rep. 718, the policy was issued at a low rate payable on build- 
ings in which no fire was kept and no hazardous goods deposited. 
The building required tarring; a fire was lighted in the inside; 
a tar barrel brought into the building for the purpose of per- 
forming the necessary operations. The tar took fire through the 
negligence of the workmen, and the premises burned. Lord 
Tenterden said :— 

“The common repairs of a building necessarily require the in- 
troduction of fire upon the premises, and one of the great objects 
of insuring is security against the negligence of servants and 
workmen. I cannot therefore be of opinion that the policy was 
in this case forfeited.” 

The same rule has been applied where paint was being removed 
from the outside of a wooden building by means of a naphtha 
or gasoline torch, and these decisions well illustrate what we 
conceive to be the true legal principle. 

In First Cong. Church vs. Insurance Co., 158 Mass. 475, 33 
N. E. 572, 19 L. R. A. 587, 35 Am. St. Rep. 508, the plaintiff 
contended that the use of the torch and the change in conditions 
affecting the risk occurred through making ordinary repairs in 
a reasonable and proper way, and that in the prohibitive provi- 
sion of the policy there was an implied exception of what is done 
in making ordinary repairs. Acting upon this, the trial judge 
submitted this single question to the jury :— 

“Was the method used the method ordinarily pursued to remove 
the paint on the outside of a building preparatory to scraping it 
off to repaint it?” 

Affirmative answer being returned, the presiding judge ordered 
a verdict for the plaintiff. ‘The law court set aside the verdict 
on the ground that the question submitted did not sufficiently 
present all the matters of fact in issue, including the material of 
which the outside of the building was composed, its character 
and condition, the season of the year, etc., but was too general 
in its form. The court held that “such provisions in the policy 
were not intended to prevent the making of necessary repairs and 
the use of such means as are reasonably required therefor,” and 
that if the use of naphtha, at the time and in the manner in which 
it was used, was reasonable and proper in the repair of the build- 
ing, having reference to the danger of fire as well as other con- 
siderations, then the policy was not thereby forfeited. 

In Garrabrant vs. Insurance Co., 75 N. J. Law, 577, 67 Atl. 
90,12 L. R. A. (N. S.) 443, a torch was used for the same pur- 
pose, and the court held that the policy was not thereby avoided, 
as it permitted mechanics to be employed for a period of fifteen 
days in making repairs, that time had not expired when the fire 
occurred, the necessity of repairs existed, and the method was 


reasonable and proper. 
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~ In Lebanon Co. vs. Insurance Co., 237 Pa. 360, 85 Atl. 419, 
44 L. R.A. (N. S.) 148, Am. Cas. 1914B, 130 (1912), where the 
working of mechanics was prohibited in general terms, it was 
held not to cover a case of ordinary repairs necessary for the 
proper care and preservation of the property, and that, although 
a torch was used, the presiding judge did not err in refusing to 
direct a verdict for the defend:.t either on the ground of keep- 
ing or using prohibited articles or of increase of risk, and that 
the case was properly submitted to the jury. 

Our conclusion on this branch of the case, therefore, is that 
the plaintiff was neither keeping nor using gasoline, within the 
inhibition of this policy, nor did his acts constitute a breach of 
the increase of risk clause, as a matter of law. The most that 
the defendant can successfully claim is that the question of in- 
ciease of risk is a question of fact and should be submitted to the 
jury under proper instructions. The nonsuit was therefore im- 
properly ordered. 


3. Failure to Furnish Proof of Loss. 


[5] The defendant also set up in its brief statement of defense 
the plaintiff’s failure to furnish a proof of loss, but this point 
is not urged in argument. 

It is proper, however, to say that, in view of the correspondence 
between the parties and of the fact that the defendant denied all 
liability, the jury might well have found that it had waived this 
requirement, Such waiver is a question of fact (Robinson vs. 
Insurance Co., 90 Me. 385, 38 Atl. 320), and the court cannot 
say that, under the evidence in this case, the plaintiff is pre- 
cluded from recovery on that ground. 

Exceptions sustained. 


——— -@e@--—-- 


SUPREME COURT OF NEW HAMPSHIRE. 


FOLLETT 
US. 


STANDARD FIRE INS. CO* 


1. INSURANCE — FORFEITURE OF POLICY—“ATTEMPT” TO 
DEFRAUD—OVERVALUATION IN STATEMENT OF LOSS. 
Under a policy providing that it should be void if insured should make 
any attempt to defraud the company, either before or after loss, it was 
not essential to a forfeiture that the fraud be consummated, since 
the word “attempt” meant an endeavor to do an act carried beyond 


* Decision rendered, Jan. 5, 1915. 92 Atl. Rep. 956. 
Vol. XLV.—82 
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mere preparation, but falling short of execution; and hence a false 
overvaluation by insured in the statement of loss furnished to the 
insurer was an attempt to defraud, avoiding the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Attempt.) 


2. INSURANCE—FORFEITURE OF POLICY—ATTEMPT TO DE- 
FRAUD—DISHONEST STATE OF MIND—STATUTE. 


Under such provision, mere negligence in ascertaining the truth of the 
valuation in the claim of loss was not sufficient to avoid the policy, 
insured’s dishonest state of mind must be shown in that the valua- 
tion was known or believed or suspected to be false; and such rule 
was not changed by Pub. St. c. 170, § 2, providing that descriptions 
and statements as to value in an application should not be treated as 
warranties, and that the policy should not be avoided by any mis- 
representation unless “intentionally and fraudulently made,” since 
that provision relates to misrepresentation as an inducement to making 
the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 


3. INSURANCE—AVOIDANCE OF POLICY—FALSE SWEARING 
AT TRIAL—“ATTEMPT TO DEFRAUD.” 


Knowingly giving false testimony at the trial of an action on a fire policy 
is an “attempt to defraud,” within a provision of the policy that such 
an attempt, before or after loss, should defeat the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 


4, INSURANCE—FORFEITURE OF POLICY—ATTEMPT TO DE- 
FRAUD—PROOF OF LOSS—MATERIALITY. 

Though a provision in a policy calling for a sworn proof of loss is invalid 
under the statute, insured’s overvaluation of the property in a state- 
ment of loss under a policy providing for forfeiture upon insured’s 
attempt to defraud was a material statement of fact, since it would 
be likely to influence the insurer’s subsequent conduct with reference 
to the payment of the loss. 

(Fer other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 

j Transferred from Superior Court, Hillsborough County; Kivel, 

udge. 

Action by Sarah Follett against the Standard Fire Insurance Company. 
Verdict for plaintiff, and defendant excepts. Exceptions sustained. 

Assumpsit upon a fire insurance policy. Trial by jury, and verdict 
for the plaintiff. The contract of insurance provides that :— 

“This policy shall be void * * * if the insured shall make any 
attempt to defraud the company either before or after the loss.” 

The defense was based upon alleged attempts to defraud after the loss 
occurred. 

Subject to the defendant's exception, the jury were instructed as 
follows :-- 

“It is for you to say whether there was a fraudulent overvaluation 
under oath of the property that was destroyed; and, if you find there 
was such overvaluation, whether it could or could not have been honestly 
made if any attention had been given to the subject. Did the plaintiff 
have any reasonable grounds for belief in its truth? Did the plaintiff 
state as true in her belief that which she did not know to be true, with 
intent to mislead and deceive the defendants as to the value of the prop- 
erty destroyed? If she did. such representation is fraudulent. If such 
statement was designed by her for the defendants to act upon as true, 
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and they acted upon it, then she committed a fraud upon the defendants, 
and she cannot recover in this action.” 

The defendant also excepted to a refusal to give the following in- 
struction :— 

“Notwithstanding the sworn statement of loss is not necessary to the 
maintenance of this suit, nevertheless her testimony on the stand in sub- 
stantiation of the proof that she did make is material; and if you find 
that by her testimony she has attempted to secure the payment of the 
face of the policy by keeping the values up beyond what she knew or had 
reason to believe was the actual value of the goods destroyed, even though 
such value was as much as the face of the policy, that is such a fraud as 
would vitiate the policy, and the defendant is entitled to your verdict.” 


Thorp & Abbott, of Manchester, for Plaintiff. 
Taggart, Burroughs, Wyman & McLane, of Manchester, for De- 
fendant. 
PEASLEE, J. 

In their contract for insurance the parties agreed that any 
attempt on the part of the insured to defraud the insurer, either 
before or after the loss, should defeat the policy. There was 
evidence of overvaluation in a sworn proof of loss, and that the 
plaintiff again swore falsely upon the same subject when testify- 
ing before the jury. The exceptions raise the question of how 
the jury should be instructed upon these matters. 

[1] The parties agreed that an attempt to defraud should work 
a forfeiture of the plaintiff’s rights under her policy. This being 
so, it was not essential that the fraud be consummated before 
the agreement would apply. The word “attempt” appears to be 
used in its ordinary sense, and means “an endeavor to do an act 
carried beyond mere preparation, but falling short of execution.” 
People vs. Moran, 123 N. Y. 254, 25 N. E. 412, 10 L. R. A. 109, 
20 Am. St. Rep. 732. The term is one well understood both in 
law and by people in general, and its meaning when used in this 
contract is not doubtful. False swearing to a statement of loss 
furnished to the insurer was plainly an attempt to defraud. It 
was an act done in part execution of what, if carried to a suc- 
cessful issue, would be a completed fraud. From this it follows 
that it was error to instruct the jury that the provision of the 
policy did not apply unless the defendant acted upon the false 
statement. This instruction described a completed fraud and 
took from the jury the opportunity to consider a mere attempt 
to defraud. 

[2] Objection is also made to the instruction relating to the 
plaintiff's state of mind when making the representation com- 
plained of. The law upon this question is well settled in this 
jurisdiction. Mere negligence in ascertaining the truth of the 
affirmation is not enough. A “dishonest state of mind” must 
be shown. Shackett vs. Bickford, 74 N. H. 57, 65 Atl. 252, 
7 1. R. A. (N. S.) 646, 124 Am. St. Rep. 933. The idea that 
gross negligence can take the place of the dishonest state of 
mind as an element in an action for fraud is not now the law 
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here. Conway Bank vs. Pease, 76 N. H. 319, 323, 331, 82 Atl. 
1068. In so far as Leach vs. Insurance Co., 58 N. H. 245, holds 
differently, it has, in effect, been overruled by the cases cited 
above. What may constitute a dishonest state of mind is fully 
considered in Shackett vs. Bickford, supra. The affirmation must 
be “known, or believed, or suspected” to be false. Mahurin vs. 
Harding, 28 N. H. 128, 129, 59 Am. Dec. 401. 

[3] The instruction that false swearing at the trial would be 
an attempt to defraud within the meaning of the policy should 
have been given, with the modification before indicated as to what 
constitutes a fraudulent intent. No reason is perceived why a 
fraud might not be perpetrated in this way as well as in any of 
the preliminary steps taken before the cause came to a trial. In 
the language of the contract, it would be an “attempt to defraud 
the company * * * after the loss.” 

The plaintiff relies upon the statute (P. S. c. 170, § 2; Laws 
1885, c. 73) as an answer to the defendant’s claim that an at- 
tempt to defraud is a defense to a suit upon a contract of fire 
insurance. ‘The statute is not entirely explicit, but apparently 
was intended to relate to misrepresentation as an inducement 
to making the contract. It does not, directly at least, refer to 
the conduct of the parties after a loss has occurred. If, however, 
it could be held to apply to such a situation, it would not aid the 
plaintiff, for it in terms excepts from its provisions representa- 
tions “intentionally and fraudulently made.” As before pointed 
out, it is only such representations which are now the basis for 
an action for deceit in this jurisdiction. If the statute might have 
been held to limit the rule laid down in Leach vs. Insurance Co., 
58 N. H. 245, that negligence might be treated as an equivalent 
for intent in making a representation, its importance in that re- 
spect ceased when the rule of the Leach Case was denied by 
Shackett vs. Bickford, 74 N. H.°57, 65 Atl. 252, 7 L. R. A. 
(N. S.) 646, 124 Am. St. Rep. 933. 

[4] It is further urged that the statements in the proof of 
loss were not material, because the provision in the policy, calling 
for a sworn proof of loss, is in conflict with the statute and 
therefore invalid. Levi vs. Insurance Co., 75 N. H. 551, 553, 
78 Atl. 617. But the question here is not whether the plaintiff 
was bound to make a sworn statement, or whether the defendant 
could demand one. The plaintiff saw fit to make such a statement 
to the defendant after the fire. It would manifestly be likely to 
influence the defendants’ subsequent conduct with reference to ~ 
paying the loss. In this sense it was a material statement of 
fact, and might be the basis of an action for deceit, even though 
it was also true that a contract to make a true statement on the 
same subject was invalid under the statute. 

Exceptions sustained. All concur. 





Fire, &c.| Israelson vs. Williams. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION. SECOND DEPARTMENT. 


ISRAELSON 
US. 


WILLIAMS.* 


1. INSURANCE—INSURANCE BROKERS—LIABILITY. 


A person who employed an insurance broker to procure a policy of in- 
surance, and told him that there was other insurance on the property, 
had a right to rely on the broker’s presumed obedience to his instruc- 
tions, and was not negligent in failing to examine the policy when 
delivered, so as to discover that it prohibited other insurance. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


2. INSURANCE—INSURANCE BROKERS—LIABILITY. 


A person who employed an insurance broker to procure a policy of in- 
surance did not, by retaining the policy without complaint, waive his 
rights against the broker for his negligence in procuring a policy, 
which provided that it would be void if there was any other insurance 
on the property, where insured did not know that the policy contained 
such provision, as a claim of waiver must rest upon knowledge on 
the part of the person claimed to have waived. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


3. INSURANCE—INSURANCE BROKERS—LIABILITY. 


Where an insurance broker, employed to procure a policy of insurance, 
and told that there was other insurance on the property, negligently 
procured a policy with a provision against other insurance, an action 
against the insurance company on the policy, and a discontinuance 
thereof upon payment of a small amount to buy peace and without 
any recognition of liability, did not inure to the benefit of the broker, 
or relieve him of liability; he not having been the agent of the com- 
pany, but of insured. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


Appeal from Trial Term, Queens County. 
Action by Isaac S. Israelson against Harry Pushae Williams. From 
a judgment in favor of plaintiff, defendant appeals. Affirmed. 


Argued before Jenks, P. J., and Thomas, Carr, Stapleton, and Put- 
nam, JJ 


Frederick W. Ritter, of Long Island City (Emile E. Rathgeber, of 
Long Island City, on the brief), for Appellant. 
Adolph Feldblum, of Brooklyn, for Respondent. 


Per CurIAM. 
The defendant appeals from a judgment rendered against him 
in an action tried in Queens County. The trial came on before 
a jury. At the close of the plaintiff’s case, both sides rested, and 


* Decision rendered, Feb. 11, 1915. 151 N. Y. Supp. 679. 
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both made motions for a direction of a verdict, which was di- 
rected subject to the opinion of the court in favor of the plaintiff. 
Before a judgment was entered the case was reopened and further 
testimony taken, and the trial was continued before the court 
alone, which made findings and directed judgment for the plain- 
tiff. Exceptions thereto were filed by the defendant. 


The theory of the plaintiff’s action is to recover damages for a 
breach of duty on the part of the defendant. The defendant 
was an insurance broker. The plaintiff's assignor, Wilson, owned 
a house at Eastport, Long Island. Wilson made application to 
Williams to negotiate a policy of fire insurance on the Eastport 
property, and instructed him that there was already insurance 
on the property. Williams, the defendant, procured a policy 
from the Concordia Fire Insurance Company, and delivered it 
to Wilson. This policy, however, contained a clause that it 
should be void if there was any other insurance on the property 
at the time it was issued, unless such additional insurance was 
permitted expressly. Wilson claims he did not know of this 
clause until after a fire took place and his house was destroyed. 
The plaintiff claims that the defendant became liable for the 
amount of the fire loss within the limits of the Concordia In- 
surance Company’s policy, because Williams, the defendant, with 
full knowledge of the facts, negligently performed his duties as 
Wilson’s agent in negotiating that policy. Williams, the de- 
fendant, was called as a witness by the plaintiff. Wilson’s testi- 
mony is as to the application to Williams for a policy and what 
he directed him to do. 

It appeared that Wilson brought suit on the policy against the 
Concordia Company, and that after some delay he discontinued 
this action, and his attorneys received $250 from that company 
for the discontinuance of the action. The questions then before 
the court were: (a) Whether Wilson had given the information 
as to other insurance to Williams; (b) whether Wilson had 
waived his rights against Williams by failing to examine the 
policy delivered by Williams; (c) whether Wilson’s action 
against the Concordia Insurance Company and its discontinuance 
on terms did not exonerate Williams from any liability to Wilson. 
The court decided against Williams as to the first two questions, 
and reopened the case as to the third. It made a memorandum 
explaining its views on the entire case, especially the third ques- 
tion. After the additional testimony was taken, it appeared that 
Williams was not the agent of the Concordia Company; that the 
Concordia Company had resisted liability; that the money paid 
for a discontinuance was not paid in recognition of any liability 
and no release was taken, but was. paid to “buy peace,” and, as 
the Concordia Company’s counsel termed it on the witness stand, 
as “blood money,” simply to cut off the expenses of numerous 
trips to Riverhead and the hiring of local counsel there. The 
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court allowed a reduction of plaintiff’s claim to the extent of the 
$250 received from the Concordia Company. 

The defendant’s contentions on this appeal are: (1) Wilson 
should have examined the policy when Williams gave it to him, 
and discovered the defect, and that his failure to do so was neg- 
ligence per se, and exonerated Williams, his agent. (2) Wilson, 
having kept the policy without complaining of it or rejecting it, 
waived his rights against the defendant. There are other points 
raised, which are simply reiterations of these two in other forms 
of statement. Likewise it is urged that the judgment is against 
the evidence. 

[1, 2] The appellant cites many cases where, in actions be- 
tween the insured and the insurer, it was held that an acceptance 
of an insurance policy by the insured, without mutual mistake 
or fraud, bound the insured. Doubtless this contention is cor- 
rect, if applicable to the case at bar. Here, however, the action 
is not between the insured and the insurer, but between the in- 
sured and his own agent for a breach of duty to fulfill instruc- 
tions. The respondent cites a number of authorities to the effect 
that Wilson had the right to rely upon a presumed obedience to 
his instructions on the part of his skilled agent, and was not 
negligent in taking steps to investigate the matter. We think 
the respondent is right on this point. Nor, as we think, do the 
facts show any waiver on the part of Wilson, for a claim of 
waiver must rest upon knowledge on the part of the person said 
to have waived, and that element is absent here. 

[3] As to the weight of evidence, it is plain that the trial 
court gave great care to this case. The transaction between Wil- 
son and the Concordia Company did not inure to the benefit of 
Williams. He was not the agent of that company, but Wilson’s 
agent. ‘The money was not paid in recognition of any liability. 

Judgment affirmed, with costs. 


a OOD 
SUPREME COURT OF NORTH CAROLINA. 


COTTINGHAM 
vs. 
MARYLAND MOTOR CAR INS. CO. (No. 435.)* 


1. INSURANCE—FORFEITURE—CHANGE IN TITLE OR INTER- 
EST—REMOVAL OF INCUMBRANCE BEFORE LOSS. 


Under a policy of insurance on an automobile providing that it should 
be void if the property should become incumbered by a chattel mort- 
gage, or if any change other than by the death of insured should 


ia Decision rendered, Feb. 17, 1915. 84 S. E. Rep. 274. 
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take place in the interest or title of the property, a chattel mortgage 
subsequently given merely suspended the insurance, and, where it 
was paid and canceled before a loss, the insurance revived. 


~_ se), cases, see Insurance, Cent. Dig. §§ 702, 763, 828; Dec. Dig. 


2. INSURANCE—CONSTRUING AGAINST INSURER—STANDARD 
POLICY. 


The terms of a policy of insurance are construed against the insurer and 
in favor of insured, even though a standard form of policy has been 
adopted under legislative enactment. 


we | oi cases, see Insurance, Cent. Dig. §§ 702, 763, 828; Dec. Dig. 
146. 


Appeal from Superior Court, Mecklenburg County; Shaw, Judge. 

Action by L. T. Cottingham against the Maryland Motor Car Insur- 
ance Company. From a judgment for defendant on demurrer, plaintiff 
appeals. Reversed. 


Stewart & McRae, of Charlotte, for Appellant. 
Cameron Morrison and J. H. McLain, both of Charlotte, for Appellee. 


Ciark, C. J. 

[1] On June 11, 1913, the defendant insured the automobile 
of the plaintiff against loss by fire for the term of one year, and 
the plaintiff paid the premium of $25 therefor. On September 
19, 1913, the plaintiff executed a deed of trust on a number of 
horses, wagons, and other property, including the automobile. 
Three days thereafter the deed of trust was paid off and canceled 
of record on September 22d, only three days after its execution. 
On September 26th, four days thereafter, the automobile was 
destroyed by fire. The defendant filéd an answer, but when the 
case was called for trial demurred to the complaint on the ground 
that the policy contained this provision :— 


“This policy, unless otherwise provided by agreement, in- 
dorsed hereon in writing by an authorized agent of the company, 
shall be void if the interest of the assured be other than uncondi- 
tional and sole ownership; or if the property hereby insured be 
or become incumbered by a chattel mortgage; or if any change, 
other than by death of the assured, take place in the interest or 
title of the property hereby insured, whether by legal process or 
judgment or by voluntary act of the assured or otherwise.” 

The court sustained the demurrer, and the plaintiff appealed. 
The loss occurred as above stated, after the deed of trust was 
paid off and canceled. 

2 Cooley, Ins. 1780, citing many cases, says :— 


“The general rule that a breach of the condition against in- 
cumbrance is ground for forfeiture must be modified where the 
incumbrance is merely temporary, and is not in existence at the 
time of the loss. It may be regarded as settled by the weight of 
authority that the effect of the incumbrance is merely to suspend 
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the risk, and on cancellation or discharge of the incumbrance the 
policy is revived.” 

Elliott, Ins. § 205, collating the authorities also says :— 

“The weight of authority seems to support the view that a 
violation of a condition that works a forfeiture of the policy 
merely suspends the insurance during the violation, and if the 
violation is discontinued during the life of the policy, and does 
not exist at the time of the loss, the policy revives, and the com- 
pany is liable, although it had never consented to the violation of 
the policy, and the violation was such that the company could, 
had it known of it at the time, have declared a forfeiture 
therefor.” 


To same purport Phillips on Insurance, § 975, and 1 May, In- 
surance (3d Ed.) § 101; 2 A. & FE. 288, and note. 

A case almost exactly in point is Strause vs. Insurance Co., 
128 N. C. 64, 38 S. E. 256, where the defendant set up a defense 
that the mill was operated at night, contrary to the provisions of 
the policy, and this court said :— 

“The fire occurred more than three months thereafter, and was 
in no wise traceable, so far as the evidence shows, to the working 
at night, which had long ceased.” 

Revisal 4806, provides :— 


“All contracts of insurance on property, lives or interests in 
this state shall be deemed to be made therein; and all contracts 
of insurance, the application for which is taken within this state, 
shall be deemed to have been made within this state and shall be 
subject to the laws thereof.” 

Revisal 4808, is as follows :— 


“All statements or descriptions in any application for a policy 
of insurance, or in the policy itself, shall be deemed and held 
representations and not warranties; nor shall any representation, 
unless material or fraudulent, prevent a recovery on the policy.” 

The purpose of Revisal 4808, was to prevent insurance com- 
panies from escaping the payment of honest losses upon tech- 
nicalities and strict construction of contracts. 

In construing these sections in McCarty vs. Insurance Co., 126 
N. C. 820, 36 S. E. 284, where at the time of issuance of policy 
there was a deed in trust to secure a debt of which the insurance 
company did not have notice, and where the policy provided that 
it should be void if the interests of the insured be not truly stated, 
this court quoted with approval from Albert vs. Insurance Co., 
122 N. C. 92, 30 S. E. 327, 65 Am. St, Rep. 693, as follows :— 

“This law applies to all policies of insurance, both of fire and 
life; and unless such misrepresentations materially contribute 
to the loss, or fraudulently evade the payment of the increased 
premium, they do not vitiate the policy. Ordinarily, these are 
questions of fact for the jury, and not for the court.” 
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In the present case the deed of trust given by the plaintiff em- 
braced horses, wagons, and other property besides the automobile. 
This mortgage was paid off before the loss, and was not material 
to the risk or fraudulent. The title of the plaintiff at the time 
of the loss was the same as at the time of the delivery of the 
policy. The deed in trust in no wise contributed to the loss or in 
any way affected-the risk. Weddington vs. Insurance Co., 141 
N. C. 244, 54 S. E. 271, 8 Ann. Cas. 497, Watson vs. Insurance 
Co., 159 N. C. 638, 75 S. E. 1105, and Roper vs. Insurance Co., 
161 N. C. 151, 76 S. E. 869, differ from this case vitally in that 
in them the breach of the condition existed at the time of the 
loss. The law laid down in those cases had reference to the facts 
therein, and has no bearing on this case. 

In Born vs. Insurance Co., 110 Iowa 379, 81 N. W. 676, 80 
Am. St. Rep. 300, it is held that giving a mortgage under the 
circumstances of the present case is a temporary breach of the 
policy, and when the breach*was removed the policy was revived. 
In that case the mortgage given on the property was paid off, and 
the fire occurred afterwards, and the court said :— 

“The theory upon which an existing mortgage is held to be a 
violation of a clause in the policy against an increase of risk is 
that it does increase the risk. * * * At the time of the loss 
the personal property in question was in the possession and own- 
ership of the plaintiff, free from the incumbrances of the mort- 
gages, and covered by his valid policy of insurance. Therefore 
he is entitled to recover for the loss thereof”—citing Wilkins 
vs. Insurance Co., 30 Ohio St. 317, 27 Am. Rep. 455. 

On the rehearing of Born vs. Insurance Co., 120 Iowa 299, 
94 N. W. 849, the court reaffirmed {ts former ruling. The Born 
Case is reported 80 Am. St. Rep. 300, with full annotations, and 
the editor reaches this conclusion :— 


“The general rule to be deduced from the weight of authority 
is that the violation of a condition in a policy of insurance which 
works a forfeiture thereof merely suspends the insurance during 
the violation, and that if such violation is discontinued during 
the life of the policy, and is nonexistent at the time of loss, the 
policy revives, the insurance is restored, and the insurer is liable, 
although he has never consented to a violation of the conditions 
in the policy, and such violation has been such that the insurer 
could, had he known of it at the time, have declared a forfeiture 
therefor.” 

Insurance Co. vs. Toney, 1 Ga. App. 492, 57 S. E. 1013, holds 
that a breach of condition suspends the policy during the existence 
of the breach, and the removal of the breach revives the policy. 
In that case the policy contains this provision :— 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void, * * * if a 
building herein described, whether intended for occupancy by 
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owner or tenant, be or become vacant or unoccupied and so re- 
main for ten days.” 

The house did become vacant, but was reoccupied before the 
loss occurred. 

It is thus declared by Cooley on Insurance, Elliott on Insurance, 
and the notes to the 80 Am. St. Rep. at page 305, that the “weight 
of authority” is as above stated, and an examination of the 
authorities sustains that view, though Vance on Insurance, 433, 
says that the weight of authority is otherwise. 

Among many cases, besides the above sustaining the proposition 
that the removel of the breach revives the policy, when it is re- 
moved previous to the loss and has in no wise contributed to it, 
are Lounsbury vs. Insurance Co., 8 Conn, 459, 21 Am. Dec. 686; 
Insurance Co. vs. Lawrence, 4 Metc. (Ky.) 9, 81 Am. Dec. 521; 
Joyce vs. Insuranee Co., 45 Me. 168, 71 Am. Dec. 536; Insurance 
Co. vs. Kimberly, 34 Md. 234, 6 Am. Rep. 325; Garrison vs. In- 
surance Co., 56 N. J. Law, 235, 28 Atl. 8; Insurance Co. vs. 
Shoe Factory, 80 Pa. 407; Hinckley vs. Insurance Co., 140 Mass. 
47,1 N. E. 737, 54 Am. Rep. 445; McKibban vs. Insurance Co., 
114 Iowa 41, 86 N. W. 38; Warehouse Co. vs. Insurance Co., 
163 Ill. 256. : 


The contrary view in Vance on Insurance, supra, is largely 
based upon Insurance Co. vs. Coos County, 151 U. S. 452, 14 Sup. 
Ct. 379, 38 L,. Ed. 231; but that case has no application here. 
There the policy contained a provision that it should become void 
if without notice and permission “mechanics are employed in 
building, altering, or repairing the premises.” It was found that 
such building and repairing increased the risk, and though the 
work was completed before the fire occurred, and in no wise con- 
tributed to the fire, yet the alterations were very material, and 
were in existence at the time of the fire. In that case there was 
a forbidden physical alteration made, which continued down to 
the fire. In the present case there was simply a mortgage, in no 
wise affecting the physical condition of the property, and which 
was canceled of record within three days and before the fire. 

There are many other cases which support those which we have 
already cited that when such temporary incumbrance was re- 
moved before the fire it did not invalidate the risk as there was 
no mortgage outstanding at the time of the fire. In Insurance Co. 
vs. Toney, 1 Ga. App. 492, 57 S. E. 1013, above cited, the court, 
summing up the authorities, says :— 

“The common people who insure should not be entrapped by 
a harsh construction of a technical word. The insurance is re- 
vived by occupancy, though suspended during the vacancy. 
* * * So much for the authorities in support of the position 
announced by this court. We are also very clear that this po- 
sition is more in consonance with justice and sound reasoning. 
* * * Tt would be a harsh and unjust rule to hold that a con- 
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dition which in no wise contributed to the loss should work a 
forfeiture of the insurance. The principle of the old legal maxim, 
‘Cessante ratione legis, cessat ipsa lex,’ would seem to be appli- 
cable. * * * No maxim of construction of contracts is better 
established, or has been more generally approved, than that of 
Lord Coke, ‘He who considers merely the letter of an instrument 
goes but skin deep into the meaning,’ and too minute a stress 
should not be laid on the strict and precise signification of words, 
to the destruction of the intention of the parties and the spirit of 
the contract.” 

To this quotation of the court from Lord Coke the counsel for 
the plaintiff in this case adds this citation from St. Paul :— 

“The letter killeth, but the spirit giveth life.” II Cor. ch. 
3, v. 6. 

In Tompkins vs. Insurance Co., 22 App. Div. 380, 49 N. Y. 
Supp. 184, where the policy provided that it should be entirely 
void if the property became mortgaged, and where the property 
was mortgaged, but the mortgage was paid off before the loss, 
the New York court says :— 

“The defendant contends that the policy was voided by the 
giving of the first mortgage. The court below found, and we 
have held, that the second mortgage extinguished the first. Even 
if the policy would have been void and inoperative during the life 
of the first mortgage, it revived on the death of that mortgage. 
This principle is well settled in the analogous case of a marine 
policy, which contains a limit of the waters within which the 
vessel is insured. If the vessel leaves the limited waters, and is 
lost, the insurer is not liable, but the liability reattaches on the 
return of the vessel to the limits. Herinessey vs. Insurance Co., 
28 Hun, 98. So here, although the policy was suspended during 
the existence of the first mortgage, it was revived when that mort- 
gage ceased to exist by the substitution of the second mortgage.” 

In Hinckley vs. Insurance Co., 140 Mass. 38, 1 N. E. 737, 54 
Am. St. Rep. 445, where the defense was that the insured prop- 
erty was temporarily put to an illegal use coritrary to the terms of 
the policy, the court, in construing the word “void,” says :-— 

“But, irrespective of this consideration, it is not the necessary 
meaning of the word ‘void,’ as used in policies of insurance, that 
it shall, under all circumstances, imply an absolute and permanent 
avoidance of a policy which has once begun to run. But the 
meaning of the word is sufficiently satisfied by reading it as void 
or inoperative for the time being.” 

It will be noted that this is the standard form of policy estab- 
lished by statute, and Phillips on Insurance, § 975, says :— 

“After the policy has begun to run so the premium has become 
due, it assuredly is but equitable that a temporary noncompliance 
should have effect only during its discontinuance. To carry it 
further is to inflict a penalty on the assured and decree a gratuity 
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to the insurer, who is thus permitted to retain the whole premium 
when he has merited but part of it.” 

Warehouse Co. vs. Insurance Co., 76 S. C. 76, 56 S. E. 654, 10 
L. R. A. (N. S.) 736, 121 Am. St. Rep. 941, 11 Ann. Cas. 780, 
where the defense was that the hazard was increased contrary 
to the terms of the policy, which made it void, says :— 

“The contract of insurance must, like other contracts, be en- 
forced according to its terms. In construing such contracts, how- 
ever, courts should endeavor to ascertain from the language used, 
in the light of the surrounding circumstances and the nature of 
the business, the safeguards which the parties intended to place 
around themselves. It may be reasonable to suppose an insurance 
company would desire to reserve the valuable right of canceling 
a policy, even on a temporary increase of hazard if known to it 
at the time, because such change might result in loss; but it is 
not reasonable to impute to it a purpose or desire to curtail its 
own revenue by canceling a policy on account of a temporary 
increase of hazard which has come to an end without loss and 
from which it could not possibly suffer detriment. Hence there 
may be ground for holding a temporary increase of hazard for- 
bidden by the policy to avoid the insurance without action or even 
knowledge on the part of the company, when the loss resulted 
from that cause. But there is no ground for such a holding 
when the increase of hazard came to an end without loss. The 
greater weight of authority supports this conclusion.” 

The last line in the above quotation reiterates what is said 
above by Cooley, Phillips, May, and Elliott in their works on 
Insurance, and is a correct statement. 

Silver vs. Assurance Corporation, 61 Wash. 593, 112 Pac. 666, 
also sustains the proposition that the removal of the temporary 
breach of the condition revives the policy, also Insurance Co. vs. 
Pitts, 88 Miiss. 587, 41 South 5, 7 L. R. A. .(N. S.) 627, 9 Ann. 
Cas. 54. 

In Nebraska, where a policy contained a provision making it 
void if the property should be mortgaged, it was held that the 
payment of the mortgage revived the policy. Insurance Co. vs. 
Schreck, 27 Neb. 527, 43 N. W. 340, 6 L. R. A. 524, 20 Am. St. 
Rep. 696; Insurance Co. vs. Dierks, 43 Neb. 473, 61 N. W. 740; 
Johansen vs. Insurance Co., 54 Neb. 548, 74 N. W. 866. 

McClure vs. Insurance Co., 242 Pa. 59, 88 Atl. 921, 48 L. R. A. 
(N. S.) 1221, holds the same general principles as the authorities 
above cited. In that case the defense was that certain prohibited 
articles were kept upon the premises. The policy provided that 
it should be void if they were. The court held that, if they were 
removed before the fire, and in no wise contributed to the loss, 
the policy was revived. 

Independent of the overwhelming weight of authority, there 
can be no reason to release the insurance company from liability 
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for a loss which accrued after the forbidden mortgage was can- 
celed, the mortgage having in nowise any connection with the 
loss. “For the letter killeth, but the spirit giveth life.” 

[2] The terms of a policy of insurance are construed against 
the insurer and in favor of the insured, and this is true although 
a standard form of policy has been adopted under legislative 
enactment. Gazzam vs. Insurance Co., 155 N. C. 330, 71 S. E. 
434, Ann. Cas. 1912C, 362. 

The stipulation that the policy shall be void if the property “be 
or become incumbered by chattel mortgage” was inserted for the 
benefit of the insurer upon the idea that, if the owner of the prop- 
erty was permitted to insure and then mortgage the property, it 
would be an inducement to him to destroy the property by fire, 
and if the stipulation is given effect so that this purpose and 
intent of the parties can be carried out, there is no reason for 
extending it further. In other words, it was the intent of the 
parties to prevent an increase of risk to the insurer, and this can 
be amply protected by holding that the policy is only void if the 
mortgage is in force at the time of the loss. Instead of increasing 
the risk, this interpretation of the contract decreases it, because 
while the mortgage is in existence there is no liability on the part 
of the insurance company, and if a loss then ensues there can be 
no recovery, and when the mortgage is canceled the insurer as- 
sumes no responsibility that it was not liable for when the policy 
was first issued. Nor is this construction against public policy, 
as offering an inducement to the insured to destroy his property, 
because, if destroyed while the mortgage is in force, the total 
loss falls on him. 

See, also, Insurance Co. vs. Pitts, 88 Miss. 587, 41 South. 5, 
7 1,. R. A. (N. S.) 627, 9 Ann. Cas. 54; Warehouse Co. vs. 
Assur. Co., 76 S. C. 76, 56 S. E. 654, J0 L. R. A. (N. S.) 737, 
121 Am. St. Rep. 941, 11 Ann. Cas. 780, and cases cited. 

ur cases on the subject, which are collected in Roper vs. In- 
surance Co., 161 N. C. 151, 76 S. E. 869, were decided correctly, 
because in them the stipulation was violated at the time of loss, 
and it was properly decided that the policy was void. 

Nor is this construction in conflict with the cases of Fishblate 
vs. Fidelity Co., 140 N. C. 589, 53 S. E. 354; Bryant vs. Insur- 
ance Co., 147 N. C. 181, 60 S. E. 983; Alexander vs. Insurance 
Co., 150 N. C. 536, 64 S. E. 432; Gardner vs. Insurance Co., 
163 N. C. 367, 79 S. E. 806, 48 L. R. A. (N. S.) 714; and Schas 
vs. Insurance Co., 166 N. C. 55, 81 S. E. 1014, where a repre- 
sentation, actually false and material, was held to vitiate the 
policy, although the misrepresented fact may not have con- 
tributed to the loss, for the insurance company is entitled to know 
the facts about which inquiry is made, in order to decide Whether 
it will enter into the contract or not, and those things are material 
for it to know which would naturally affect its judgment or de- 
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cision, as to making the contract, or which, by its inquiries, it has 
made material; the company being the judge of what it should 
know, in order to determine whether or not it will issue the policy. 
The demurrer should have been overruled. 
Reversed. 


UNITED STATES DISTRICT COURT. 


E. D. PENNSYLVANIA, 


INSURANCE CO. OF NORTH AMERICA 


vs. 


McCOACH, INTERNAL REVENUE COLLECTOR.* 


1. INTERNAL REVENUE—CORPORATION EXCISE TAX—COM- 
PUTATION. 


In computing the excise tax due from an insurance corporation, it was 
improper to include, in the gross income accrued, but unpaid, interest 
on investments represented by unmatured interest coupons payable 
in the future. 


(For other cases, see Internal Revenue, Cent. Dig. §§ 13-28; Dec. Dig. § 9.) 


2. INTERNAL REVENUE— CORPORATION EXCISE TAX —“IN- 
SURANCE RESERVE’—‘RESERVE FUND’—“‘RESERVE.” 
Where the insurance laws of the state and the forms of return prepared 
by the state insurance department required an insurance company to 
return as liabilities the net amount of its unpaid losses or claims 
and the unearned premiums on unmatured policies, the aggregate of 
these sums, technically known as an “insurance reserve,” and the 
moneys thus carried, known as “reserve funds,’ constituted the 
“reserve” required by law to be maintained, within Act Cong. Aug. 5, 
1909, c. 6, § 38, 36 Stat. 112 (Comp. St. 1913, §§ 6300-6307), imposing 
an excise tax on corporations, and authorizing a deduction from the 
gross income of the net addition required by law to be made to the 

reserve funds of insurance companies. 


(For other cases, see Internal Revenue, Cent. Dig. §§ 13-28; Dec. Dig. § 9.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Reserve; Reserve Fund.) 


3. INTERNAL REVENUE--CORPORATION EXCISE TAX—COM- 
PUTATION. 


Where an insurance company, in addition to the reserve required by law 
to be maintained to meet its unpaid losses and claims and its liabili- 
ties on unmatured policies, measured by the unearned premiums 
thereon, had a surplus of several million dollars, it was not entitled, 
in the computation of its excise tax, to a deduction from its gross 
income of the excess of its losses over those for the preceding year, 


* Decision rendered, Dec. 7, 1914. 218 Fed. Rep. 905. 
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though a greater reserve was thereby made necessary, as, in view of 
its surplus, it was not required to add that amount to its reserve, 
but could have paid it out in dividends had it so decided. 


(For other cases, see Jnternal Revenue, Cent. Dig. §§ 13-28; Dec. Dig. § 9.) 


At Law. Action by the Insurance Company of North America against 
William McCoach, Collector of Internal Revenue. Judgment for plaintiff 
for a part of the amount sued for. 


B. Franklin Pepper and George Wharton Pepper, both of Phila- 
delphia, Pa., for Plaintiff. 

Francis Fisher Kane, U. S. Atty., of Philadelphia, Pa., and Edward 
S. Kremp, Asst. U. S. Atty., of Reading, Pa., for Defendant. 


Dickinson, D. J. 

This case was tried before the court without the intervention 
of a jury, under the provisions of sections 649 and 700, Revised 
Statutes (Comp. St. 1913, §§ 1587, 1668). The evidential facts 
are not in controversy, and the case partakes almost of the nature 
of a case stated. An excise tax, under the provisions of the act 
of Congress of August 5, 1909, was assessed against and paid 
by the plaintiff. ‘The payment, so far as affects the questions 
involved, was accompanied by the usual formalities which give 
the plaintiff the right to recover in this form of action the amount 
claimed, if the tax was illegally exacted. All this is conceded by 
the defendant, and the necessary facts and conclusions of law are 
found to this end, and there is no need to incorporate them in 
formal special findings. ‘The question, therefore, resolves itself 
into one of the liability of the plaintiff to the payment of the 
tax. The only disputable question is further really narrowed to 
one of the proper application of the latter part of the second 
of the five classes of deductions allowed by the act of Congress 
to be made from the “gross income?’ of the plaintiff in order to 
determine the taxable “net income.” The real question is em- 
braced in the phrase “the net addition, if any, required by law 
to be made to reserve funds” of insurance companies. 

|1] There is, however, another question which may be dis- 
posed of before discussing that which we have thus characterized 
as the real question. ‘This first question is this: The collector 
included in the “gross income” of the company, and thereby taxed 
as income, certain sums of accrued, but as yet unpaid, interest 
on investments held by the plaintiff. This accrued interest was 
represented by unmatured interest coupons payable in the future. 
The income to which this dispute applies was not strictly of this 
character, but this is fairly representative of all of it, and ad- 
mittedly presents the point to be ruled. No discussion of it is 
called for, because since the tax was imposed the very question 
raised has been decided in favor of the plaintiff for us. Mutual 
Benefit Life Ins. Co. vs. Herold (D. C.) 198 Fed. 199;. Herold 
vs. Mutual Ben. Life Ins. Co., 201 Fed. 918, 120 C. C. A. 256; 
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Id., 231 U.S. 755, 34 Sup. Ct. 323, 59 L. Ed. ——. The plaintiff 
is therefore entitled to judgment for the tax thus improperly 
imposed. 

[2, 3] The remaining question is a difficult one to compress 
into a simple statement. It can most clearly be presented thus: 
The plaintiff was incorporated by a special act of assembly of the 
commonwealth of Pennsylvania, approved April 14, 1794 (3 
Smith’s Laws, p. 129). It is subject to the general insurance 
laws of the state. These provide for the establishment of an 
insurance department, which is under the charge of an Insurance 
Commissioner, upon whom has been conferred drastic powers 
of control over all companies doing an insurance business in the 
state. Every such company is “required by law” to submit itself 
to the regulations of this department under penalty of having all 
its business transactions in the state suspended. The main and 
real purpose is to make clear the solvency of the companies by 
making such returns of their financial condition as will show 
their capital to be unimpaired further than is tolerated by law. 
To this:end they are required to return as liabilities all-the obli- 
gations called for by such forms of returns as are prepared for 
the purpose by the insurance department. Among the obligations 
so required to be returned as liabilities is the net amount of the 
company’s unpaid losses or claims against it and the amount of 
the premiums called for by its policies so far as they are then 
unearned. ‘hese sums are reserves. Every calling comes to have 
its own terminology. As part of this, the same word may come 
to have a special meaning in particular callings. This is true of 
the word “reserve,” which, it will be remembered, is the word 
used in the act of Congress. The policy obligations of an in- 
surance company are unique in that they are contingent, being 
contracts of indemnity only. In a statement of the financial 
condition of a company, to treat these contingent obligations as 
an absolute liability would be to doom every insurance company, 
no matter how strong financially, to technical insolvency. They 
are none the less obligations, and in a very: practical sense lia- 
bilities. The real question is, to what extent? If no losses have 
been incurred, the company may reinsure or cancel its policies, 
and the amount of the unearned premiums therefore measures 
very fairly the money liability. Losses, however, may have been 
incurred on some policies. They may therefore be classified, and 
we have among these latter policies those under which no proofs 
of loss have been submitted, those under which proofs have been 
submitted, and those upon which losses have been adjusted, as 
well as admitted and disputed claims. What may be termed the 
“actual liability’ may thus be measured with substantial ac- 
curacy. The aggregate of these sums must be carried as a lia- 
bility, and thus becomes technically known as an “insurance re- 
serve,” and the moneys thus carried as “reserve funds.” If the 
company carries any insurance against such policies, this is al- 
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lowed to be deducted, and we have the “net amount of losses and 
claims” which, together with the “reinsurance reserve” or un- 
earned premiums, constitutes the “insurance reserve” “required 
by law” to be maintained by the company. In the forms of returns 
as required to be made by this plaintiff for the years 1909, 1910, 
and 1911 all these items are called for and set forth in detail, and 
they constituted, or rather were included, as part of “the reserve 
required by law” to be maintained. For these several years they 
and the surplus of the plaintiff company were as follows :— 


1909 Reserve $7 796,094.92 
Surplus 2,577 ,235.60 


$5,218,859.32 
Reserve $8,327 ,931.49 
Surplus 3,712,333.93 


$4,615,597.56 
Reserve $8,908,377.36 
Surplus 4,202,404.41 


$4,705 ,972.95 

The real surplus of a corporation is, of course, the difference 
between the aggregate value of all its assets and the sum of all 
its liabilities, including capital stock. This difference may be 
called surplus, undivided profits, contingent fund, or by any 


other name. In a real and substantial sense, it is a reserve. 
Broadly speaking, it is not required to be maintained, but may be 
paid out in dividends, or otherwise distributed among the stock- 
holders. Ordinarily no part of it is embraced in the sum total 
of liabilities. When, however, something is added to the sum of 
liabilities which is not owing by the company, this addition then 
becomes a reserve. It is in this sense that moneys set aside to 
meet possible liabilities are “reserves,” and if required by law 
to be thus carried, they are “additions required by law to be made 
to reserve funds.” 

Let us pause here to bring into the discussion the act of Con- 
gress. It was clearly the purpose of Congress to impose this 
excise tax, based upon the net income of corporations received 
during the year. ‘To ascertain this, the gross income is taken, 
reduced only by certain specified deductions. The general pur- 
pose of the act is to make the statement of income a statement of 
cash receipts and disbursements. Actual payment is made the 
test of deductions. It was recognized, however, that in certain 
instances the money might be as effectually withdrawn from 
available income as if actually paid away. The allowance of the 
deduction embraced in the phrase already quoted is one. ‘This 
company did add to its reserve by including in its liabilities unpaid 
losses and claims and unearned premiums. The sums thus added 
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have been stipulated, and are found as stipulated. The losses for 
1911 in fact exceeded those of 1910 by $88,600, and the latter 
exceeded 1909 by $222,250. The question, therefore, is, Were 
these sums net additions required by law to be made to the reserve 
fund? If the company had been without surplus, then the amount 
of losses must have been reserved for 1909 and for 1910, and as 
the latter exceeded the former by $222,250, that much additional 
would have been so required. As, however, the company in 1909 
had a large surplus, and therefore a much larger reserve than 
was required by law, there was no requirement to make any 
“additions” to it in 1910. In other words, the company was not 
required to add this $222,250 to its reserve. It could have paid 
it out in dividends had it so decided, and its entire capital have 
been left unimpaired with millions to spare. The same is true of 
1911, when the company had a surplus of $4,000,000 and a con- 
tingent fund of $202,404.41. It is evident, therefore, there was 
no requirement of law to add $88,600 to the reserve the company 
already had. Moreover, under the law of Pennsylvania, the capi- 
tal is not required to show clear and unimpaired above the sum 
of liabilities, including the items under discussion. There is a 
leeway of 20 per cent allowed. What Congress had in mind was 
something more than a mere bookkeeping fact. What the act of 
Congress says is that when a company is financially so situated 
that a part of its yearly income is not available for corporate use, 
but is required to be set aside and placed beyond the reach of the 
company as absolutely as if it had actually been paid away, then 
it may be deducted just as if it had been so paid, but not other- 
wise. The stipulated sums of $151,750 for the year 1910 and 
$113,000 for the year 1911 are taxable, and were properly not 
deducted from the gross incomes for those years, respectively. 

There is no need for special findings of fact. These general 
findings are sufficient. 

The conclusions of law reached are as follows :— 


Conclusions of Law. 


1. The income sum of $8,303.41 on which an excise tax was 
assessed and collected for the year 1910 was not taxable as 
income. 

2. The income sum of $8,638.83 on which the tax was assessed 
and paid for the year 1911 was not taxable as income. 

3. The sum of $151,750 was properly not deducted from the 
taxable income for the year 1910. 

4. The sum of $113,000 was properly not deducted from tax- 
able income for the year 1911. 

5. The plaintiff is entitled to judgment for the sum of $192.73, 
made up as follows :-— 
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1910 tax payment 

Interest from August 22, 1912 
1911 tax payment 

Interest from August 22, 1912 


Amount of judgment 
—together with costs of suit. 


This judgment is accordingly entered in favor of the plaintiff 
and against defendant for $192.73, with costs of suit. 


SUPREME COURT OF TEXAS. 


DIAMOND 
vs. 


DUNCAN. (No. 2324.)* 


2. INSURANCE—AGENT OF INSURED—FAILURE TO REINSURE 
—LIABILITY. 


Where an insurance broker undertook to keep properties insured and, 
after expiration of the policies taken out by him, neglected to secure 
new policies for a period during which the property was destroyed 
by fire he was liable for the loss. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


Error to Court of Civil Appeals of Féfth Supreme Judicial District. 

Action by Eugene Duncan against W. L. Diamond. A judgment for 
plaintiff was affirmed by the Court of Civil Appeals (138 S. W. 429), and 
defendant brings error. Affirmed. 


Alex Weisberg and Spence, Knight, Baker & Harris, all of Dallas, 
for Plaintiff in Error. 
Harry P. Lawther, of Dallas, for Defendant in Error. 


Brown, C. J. 

From the opinion and the briefs and argument of parties, we 
make the following statement of facts as they were presented to 
the jury on behalf of the plaintiff, Duncan :— 

The court of civil appeals said that the evidence was con- 
flicting, and, it being conflicting, we must adopt that statement 
which is most favorable to Duncan, in whose favor the jury found 
on the issues presented. We therefore make the following brief 
statement of what we understood to be substantially the facts 
proved by plaintiff below: Diamond and Duncan were old friends 


* Decision rendered, Jan. 27, 1915. 172 S. W. Rep. 1100. 
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and had been closely associated for many years. Diamond was 
in the brokerage business in connection with other business trans- 
actions, and for a number of years had superintended the procur- 
ing of insurance for Duncan on his property, taking charge of 
that business entirely and placing the insurance wherever he saw 
fit to do so, and secured for Duncan two policies of insurance in 
the ‘Traders’ Insurance Company, one for the sum of $1,500 on 
Duncan’s residence, and on the 16th of October, 1904, he ob- 
tained for Duncan a policy of insurance for $200 on the same 
property. Both of the policies were to run for three years from 
date thereof, and both expired before the fire occurred. Before 
the expiration of the time for which the insurance was issued, 
the Traders’ Insurance Company became wholly insolvent, which 
fact was unknown to Duncan, but was known to Diamond, who 
failed and neglected to apprise Duncan of the insolvency, or to 
obtain any substitute insurance for him. The result was the loss 
by a subsequent fire of the property which had been insured. 
The evidence justifies the conclusion that Diamond undertook, 
as insurance broker, to keep property of Duncan insured without 
any action on the part of Duncan, arid that Duncan, relying on 
that undertaking and agreement, paid no attention to thé issuance 
of the policies or when they expired or anything connected with 
them. After the policies had expired, something like a year’s 
time, the houses upon which the two policies were issued burned, 
and no other insurance had been procured by Diamond for the 
protection of Duncan. Duncan had inquired about his insurance 
prior to the fire and was assured that the policies were in effect 
and all right. Duncan had no notice of the failure of the com- 
pany, and did not know that the policies were worthless or had 
expired, until after the houses burned, and he went to Diamond 
for the purpose of making proof and instituting proceedings 
for the collection of his claim. It was then that he heard for the 
first time that the company in which he was insured was insolvent 
and the policies had expired. Evidence on the part of Diamond 
controverts these facts and disputes the truth of almost every- 
thing proven on the part of the plaintiff. 


{1] The facts were submitted to the jury, and the jury found 
in favor of Duncan. Therefore we must act upon this case on 
the assumption that the facts were as Duncan claimed and as the 
jury found, and must apply the law to them as if there were no 
controversy; because, the questions of fact being settled, this 
court cannot affect the credibility of the witnesses or anything 
of that character. ; 

[2] We restate the proposition which is before us and which 
contains the only issue that is presented to us in this case, thus: 
Diamond, an insurance broker, undertook to keep the property of 
Duncan insured, and having insured it in a company that failed, 
and of which failure he had knowledge, did not give notice to 
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Duncan of such failure or take steps to procure substitute in- 
surance. ‘The evidence upon the issue of Diamond’s undertak- 
ing to keep Duncan’s property insured is conflicting, but plain- 
tiff’s evidence is sufficient to sustain the finding in his favor. We 
have no authority to inquire into the propriety of the verdict, or 
the correctness of the conclusions of fact. Therefore we will 
dispose of the case upon the finding that plaintiff in error was 
an insurance broker, and had for years procured insurance for 
defendant in error on his property and undertook to procure 
and furnish fire insurance on Duncan’s property, which he had 
done many years. Duncan had the right to rely upon Diamond’s 
performance of the agreement, and having failed, and the prop- 
erty being destroyed by fire with no insurance, Diamond is liable 
for the loss. Mechemon Agency, § 476; Kaw Brick Co. vs. 
Hogsett & Woodward, 73 Mo. App. 432; D. Thorne et al. vs. 
Deas, — (N. Y.) 84; Backus vs. Ames, 79 Minn. 145, 81 
N. W. 7 

We aed on our application docket an entry to the effect that 
Diamond was not liable for the $200. We have examined the 
matter carefully, and find no ground for difference in liability 
for the $1,500 and his liability for the $200. The duty to rein- 
sure each was the same, and, upon failure, the liability must be 
the same. In fact, the failure of the insurance company is of no 
importance in this case; for if it had continued to be solvent and 
the policies had expired, the failure to reinsure would have im- 
posed the same liability upon Diamond as attaches under the facts 
before us. 

If Diamond had pleaded his right to a credit for the amount 
that it would have cost Duncan to reinsure the property, he might 
have been entitled to have that sum deducted; but the question is 
not before us properly. It was not presented in the trial court; 
in fact, it appears first in the application for writ of error. 

We find nothing to justify this court in reversing the judgment 
of the district court. It is ordered that the judgments of the dis- 
— court and the court of civil appeals be, and they are, af- 

rmed. 
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FINLEYSON BROS. vs. LIVERPOOL & LONDON & 
GLOBE INS. CO. (No. 5657.)* 


(Court of Appeals of Georgia.) 


INSURANCE—PLEADING—CONCLUSION OF PLEADER—IRON 
SAFE CLAUSE—FORFEITURE OF POLICY. 

The court did not err in sustaining the general demurrer and dismissing 
the petition. The petition was based upon two policies of fire insur- 
ance, each of which contained a provision negativing the right. of 
any agent to waive the condition of the policy commonly known as 
the “iron safe clause”; and in dealing with the petition on demurrer 
the court properly disregarded mere conclusions of the pleader, which 
were contradicted by the stipulations of the contract governing the 
plaintiffs’ right to recover. The stipulations which required the plain- 
tiffs to prepare an inventory and keep books was a warranty, the 
breach of which avoided the contract and placed it beyond the power 
of the agent to amend, reconstruct, or resurrect it. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853, 948-951, 956-965; 
Dec. Dig. §§ 335, 375; Pleading, Cent. Dig. §§ 5%, 66-74; Dec. 
Dig. § 34.) 


Error from City Court of Bainbridge; H. B. Spooner, Judge. 

Action by Finleyson Bros. against the Liverpool & London & Globe 
Insurance Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


W. V. Custer, of Bainbridge, and P. D. Rich, of Colquitt, for Plain- 
tiff in Error. 

Smith, Hammond & Smith, of Atlanta, and W. H. Krause and T. S. 
Hawes, both of Bainbridge, for Defendant in Error. 


* Decision rendered, Dec. 9, 1914. Rehearing denied, Feb. 26, 1915. 
84S. E. Rep. 311. Syllabus by the Court. 


—~----— -—-@eq —-—_ — 


BROADY vs. PATRONS’ FIRE & TORNADO ASS’N. 
(No. 19252.) * 


(Supreme Court of Kansas.) 


1. INSURANCE— MUTUAL COMPANY — APPLICATION — FIRE 
POLICY—RIGHT TO RECOVER. 

The plaintiff applied to a solicitor of the defendant, a mutual fire insurance 
company, for insurance, signed an application, which the solicitor 
transmitted to the defendant, and in due time received a policy mak- 
ing the by-laws of the company a part of the contract. The answers 
to certain material questions, as they appeared in the application, were 
not true, and, if they had been true, the by-laws would have forbidden 
the risk. When the application was taken the questions referred to 


* Decision rendered, Feb. 6, 1915. 146 Pac. Rep. 343. Syllabus by the 
Court. 
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were propounded to the plaintiff by the solicitor, and were truth- 
-fully answered, but the solicitor set down answers, not as given by 
the plaintiff, but in his own way. The plaintiff signed the application 
without knowledge of what the solicitor had written. The property 
was subsequently destroyed by fire originating from a source inquired 
about by one of the questions. Held, the plaintiff was entitled to 
recover. 


(For other cases, see Insurance, Cent. Dig. §§ 543-547; Dec. Dig. § 254.) 


Appeal from District Court, Linn County. 
Action by Otto Broady against the Patrons’ Fire & Tornado Asssoci- 
ation. From judgment for plaintiff, defendant appeals. Affirmed. 


J. W. Parker, of Olathe, for Appellant. 
B. Hudson, Douglas Hudson, and A. M. Keene, all of Fort Scott, for 
Appellee. 


ee ee es 


JONES vs. PHOENIX INS. CO. (No. 19246.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—POLICY—AVOIDANCE--MORTGAGE CLAUSE. 


An insurance policy, with mortgage clause attached, providing that the 
policy shall not become void by reason of any act or neglect of 
the mortgagor or owner of the property insured, will not be avoided 
in the hands of the mortgagee by reason of foreclosure pene 
being commenced. 


oon) cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dee. Dig. 
§ 328. 


Appeal from District Court, Leavenworth County. 
Action by Catherine E. Jones against the Phoenix Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Fyke & Snider, of Kansas City, for Appellant. 
Lee Bond and T. W. Bell, both of Leavenworth, for Appellee. 


ea Decision rendered, Feb. 6, 1915. 146 Pac. Rep. 354. Syllabus by the 
ourt. 


———-——- $e@—_______ 


NIAGARA FIRE INS. CO. vs. LAYNE.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—ASSIGNMENT OF CONTRACT—EFFECT. 


Where a contract of insurance is assigned by the insured with the consent 
of the insurer, a new contract is created, identical in terms with the 
one assigned, between the insurer and the assignee. 


(For other cases, see Insurance, Cent. Dig. § 483; Dec. Dig. § 213.) 
* Decision rendered, Feb. 11, 1915. 172 S. W. Rep. 1090. 
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2. INSURANCE—CONTRACT OF—MAKING AS REPRESENTA- 
TION OF TITLE AND AS TO INCUMBRANCES—STATUTE. 


Where one insures property against fire, the action amounts to a repre- 

sentation of title to the insurer, but not that it is unincumbered, so as 
to render applicable Ky. St. § 639, providing that all the statements 
and descriptions in a policy shall be held representations, and not 
warranties, and that only fraudulent misrepresentations shall prevent 
recovery. 

(For other cases, see Insurance, Cent. Dig. §§ 636-651; Dec. Dig. § 283.) 


3. INSURANCE— VOLUNTARY MISREPRESENTATIONS — AN- 
SWERS TO INQUIRIES—EFFECT. 

Where one applying for insurance answers inquiries falsely or makes un- 
true voluntary statements, these, if relating to material facts, will 
avoid the policy, irrespective of insured’s knowledge or fraud. 

(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


4. INSURANCE--AVOIDANCE OF POLICY—FRAUDULENT FAIL- 
URE TO DISCLOSE INCUMBRANCES—EFFECT. 

Where insurer makes no inquiry and insured no voluntary statements, a 
policy of fire insurance will be avoided only when the insured fails 
to disclose an incumbrance material to the risk. 


(For other cases, see Insurance, Cent. Dig. §§$ 636-651; Dee. Dig. § 283.) 


5. INSURANCE—AVOIDANCE OF POLICY—FRAUDULENT FAIL- 
URE TO DISCLOSE INCUMBRANCE. 

In a contract of fire insurance, failure to disclose an incumbrance on the 
property is fraudulent when the insured knows of it and it is such that 
an ordinarily prudent person would know it to be material to the risk. 


(For other cases, see Insurance, Cent. Dig. §§ 636-651; Dec. Dig. § 283.) 


6. INSURANCE—“MATERIAL INCUMBRANCE.” 


An incumbrance is material to the risk on property insured against fire 
when it is such that the insurer, in accordance with the usual conduct of 
his business, would not have issued the policy had he known of it. 


(For other cases, see Insurance, Cent. Dig. §§ 636-651; Dec. Dig. § 283.) 


7. INSURANCE — MATERIALITY OF INCUMBRANCE AS TO 
RISK—QUESTION FOR JURY. 

Where the insured bought goods for $2,050, giving a mortgage thereon 
and a tract of land to secure an unpaid balance of $1,833, the goods 
being insured for $850, whether the incumbrance was material to the 
risk, so that its nondisclosure would avoid the policy, was for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec., Dig. 
§ 668.) 


ll. INSURANCE — INSURABLE INTEREST — SALE BY ONE 
WITHOUT TITLE. 


Where logging operations were completed on February 6, 1912, the presi- 
dent of the lumber company had no right even to occupy a building 
he had erected on lands of another under agreement to use it as a 
store only while the operations lasted, and a sale by him on February 
6th passed no title and no insurable interest in the building to the 
purchaser. 

oo re cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. 
§ 115.) 
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12. INSURANCE—INSURABLE INTEREST—LACK OF IN BUILD- 
ING AS AFFECTING GOODS THEREIN. 

Where a contract of fire insurance covered goods, and a building con- 
taining them in which insured had no insurable interest, and where 
the insurer made no inquiry as to the nature of insured’s title to the 
building, if the latter’s silence was fraudulent, and the nature of his 
claim to the building was material to the risk on the goods in it, 
he can recover neither for the loss of the building nor of. the goods. 

(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


13. oe OF LOSS—FAILURE TO FURNISH— 


The teen of proofs of loss within the period stipulated in a con- 
tract of fire insurance is a condition precedent to insured’s right to sue 
on the policy, but failure to furnish them is not a ground for de- 
feating recovery. 

(For other cases, see Insurance, Cent. Dig. §§ 1323, 1520-1528; Dec. Dig. 
§§ 536, 612.) 


14. INSURANCE — PROOF OF LOSS — EFFECTS — WAIVER 
THROUGH FAILURE TO NOTIFY INSURED. 

Where proofs of loss, insufficient under the terms of a fire insurance 
policy, were filed after the sixty-day period for filing stipulated in the 
contract, and the insurance company, notifying insured that it refused 
to settle his claim, said “for this (noncompliance with the contract time 
for filing proofs) and other reasons these papers cannot be accepted,” 
such grounds of objection to the proof of loss as were not specifically 
set out by the company to insured were waived so as to be unavailable 
in defense to an action on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


Appeal from Circuit Court, Pike County. 

Action by Marion Layne against the Niagara Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded. 


Hager & Stewart, of Ashland, and James Sowards, of Pikeville, for 
Appellant. 
J. J. Moore, of Pikeville, for Appellee. 


MARCUS vs. RHODE ISLAND INS. CO. (No. 11466.)* 
(Kansas City Court of Appeals. Missouri.) 


INSURANCE—CONDITIONS IN POLICY WORKING AVOIDANCE 
—SALE OF PROPERTY—EFFECT. 

Sale by plaintiff of the insured premises avoids the policy, when it con- 
tains a provision to that effect, and a sale back to the plaintiff does 
not work a revivor. 


ae om) cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 


* Decision rendered, Feb. 1, 1915. 173 S. W. Rep. 30. 
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Appeal from Circuit Court, Jackson County; W. O. Thomas, Judge. 


Action by James T. Marcus against the Rhode Island Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed. 


Fyke & Snider, of Kansas City, for Appellant. 
Yates & Mastin, of Kansas City, for Respondent. 


SEELY vs. TIOGA COUNTY PATRONS’ FIRE RELIEF 
ASS’N. (No. 315-41.)* 


(New York Supreme Court, Appellate Division, Third Department.) 


INSURANCE—CORPORATION—FORFEITURE FOR NONPAY- 
MENT OF ASSESSMENT—VALIDITY OF BY-LAW. 


Insurance Law (Consol Laws, c. 28) § 261, provides for the incorporation 
of county co-operative insurance corporations by incorporators own- 
ing real estate worth not less than $500. Section 266 authorizes insur- 
ance against fire or lightning for not less than three months or more 
than five years. Section 267 requires insured to agree to pay his pro 
rato share of all losses or damages. Section 268 provides for assess- 
ments to meet corporate obligations. Section 269 provides for notice 
of assessments, the expense and cost of collection to be regulated by 
the by-laws. Section 270 authorizes an action to recover assessments 
made under the article or the by-laws, allowing the collection 
of an additional 50 per cent of the assessment, with interest, as a 
penalty, and the exclusion of any member by vote of the directors 
according to the by-laws, canceling the member’s policy. Section 276 
provides that the corporation may make by-laws not inconsistent with 
law bv a two-thirds vote of its directors. Held that, as the statute 
created new rights and gave a remedy for their violation or nonper- 
formance, such remedy was exclusive, and that a by-law avoiding the 
policy for failure to pay an assessment at the end of thirty days, 
without action by the directors, was invalid. 

(For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.) 

Howard, J., dissenting. 


Appeal from Trial Term, Tioga County. 

Action by Seymour Seely against the Tioga County Patrons’ Fire 
Relief Association. From a judgment dismissing the complaint, plaintiff 
appeals. Reversed, and new trial granted. 


Argued before Smith, P. J., and Kellogg, Lyon, Howard, and Wood- 
ward, JJ. 


Mead & Robinson, of Owego (Frank A. Bell, of Waverly, of counsel), 
for Appellant. 

Clark & Truman, of Owego (James S. Truman, of Owego, of counsel), 
for Respondent. 


* Decision rendered, Jan. 6, 1915. 151 N. Y. Supp. 126. 
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FRENCH vs. STATE FARMERS’ MUTT. HAIL INS. CO.* 
(Supreme Court of North Dakota.) 


5. INSURANCE—AGENTS—APPLICATION—MISTAKE. 


Agents for an insurance company, authorized to produce applications for 
insurance, and to forward them to the company for acceptance, are 
deemed the agents of the insurers in all that they do in preparing the 
application. Hence, when such. agent makes out an application in- 
correctly, notwithstanding the facts are truthfully stated to him by the 
applicant, such error is chargeable to the insurer, and not to the 
insured. : . 

(For other cases, see Insurance, Cent. Dig. §§ 116, 121, 999-1015; Dec. 
Dig. §§ 87, 379.) 


6. INSURANCE — HAIL INSURANCE — MISDESCRIPTION OF 
LAND—EFFECT—ACTION ON CONTRACT—REFORMATION 
AND ENFORCEMENT. 

A misdescription of the land on which crops, insured against hail, are 
growing, will not of itself prevent a recovery in case of loss. And 
where such misdescription is due solely to the error of the agent of 
the insurance company in preparing the application for such insurance, 
it is not necessary to bring an action in equity to reform the policy; 
but the insured may, by setting forth the facts relating to the mistake 
in his complaint, bring an action at law thereon in the first instance. 

(lor other cases, see Insurance; Cent. Dig. §§ 265-272, 351; Dec. Dig. 
§§ 143, 165.) 


Appeal from District Court, Walsh County; Kneeshaw, Judge. 

Action by Amada French against the State Farmers’ Mutual Hail 
Insurance Company. From judgment for plaintiff, defendant appeals. 
Affirmed. 


H. R. Turner, of Fargo, for Appellant. 
H. C De Puy, of Grafton, for Respofident. 


c ‘Decision rendered, Feb. 2, 1 1015. 151 N. W. Rep. 7 ~ Syllabus by the 
Court. 





LIVERPOOL & LONDON & GLOBE INS. CO. vs. CAR- 
GILL. (No. 3498.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—ACTION ON POLICY—DEFENSE—PLEADING— 
CONDITION SUBSEQUENT. 


In an action against an insurance company to recover the amount of a 
policy on a building totally destroyed by fire, where, subsequent to the 
issuance of the policy, t there was attached thereto a vacancy permit, 


“ Decision rendered, Oct. 1 13, 1914. Rehearing denied, Jan. 30, 1915. 145 
Pac. Rep. 1134. Syllabus by the Court. 
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which by its terms suspended one-third of the amount of recovery in 
the event of loss or damage during such vacancy, and where the loss 
occurred subsequent to the date of such permit and while the build- 
ing may have been vacant, but where the company did not specially 
plead as a defense pro tanto its reduced liability, such defense cannot 
be considered either in the trial court or on review. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 


2. INSURANCE—ACTION ON POLICY—MORTGAGE CLAUSE— 
RIGHTS OF INSURED—PROTECTION OF MORTGAGEES. 


Where during the life of a policy of fire insurance there was attached 
thereto the company’s “Loss Payable Form,” which provided that, 
“all previous claims having been paid, any loss that may be ascertained 
and proven to be due Mrs. Annie Mathews, tha assured under this policy, 
shall be payable to State Guaranty Bank of Frederick, Okla., as its 
interest may appear,” and where the amount of the mortgage debt due 
from the insured to the bank was less than the amount due under the 
policy, the insured may maintain an action in her own name on the 
policy. In such case the court should by proper order protect the rights 
of the mortgagee. 

(For other cases, see Insurance, Cent. Dig. §§ 1557-1570, 1780, 1790, 1792- 
1794; Dec. Dig. §§ 624, 672.) ' 


3. INSURANCE—FORFEITURE—ESTOPPEL. 

Any agreement, declaration, or course of action on the part of the insur- 
ance company, which leads a party insured honestly to believe that, 
by conforming thereto, a forfeiture of his policy will not be incurred, 
followed by due conformity on his part, will estop the company from 


insisting upon the forfeiture, although it might be claimed under the 
express letter of the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


4. INSURANCE—PROOF OF LOSS—ESTOPPEL. 

When the insured, in good faith and within the stipulated time, does 
what he plainly intends as a compliance with the requirements of his 
policy as to proof of loss, good faith equally requires that the com- 
pany shall notify him promptly of any objection thereto, so as to give 
him an opportunity to obviate them, and mere silence may so mislead 
him, to his disadvantage, to suppose the company satisfied, as to be of 
itself sufficient evidence of waiver by estoppel. 

(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


5. INSURANCE—FIRE INSURANCE POLICY—PROVISION FOR* 
EXAMINATION—ABANDONMENT. 


The provision of a fire insurance policy requiring the insured to submit 
to examination under oath by any person named by the insuring com- 
pany, and to subscribe the same, is a reasonable requirement and one 
that the insured may generally be required to perform. Where, how- 
ever, notice to appear at a time and place be given, and on the day set 
for examination the representative of the insurer excuses the insured 
from attendance, and thereafter no further notice is given, and no 
agreement relating thereto is entered into, the right to require the 
examination will be held to have been abandoned. 


(For other cases, see Insurance, Cent. Dig. § 1354; Dec. Dig. § 548.) 





514 Insurance Law Journal Vol. 45. [Apr., 1915. 


6. INSURANCE—POLICY—EXAMINATION OF INSURED—REP- 
RESENTATION BY ATTORNEY. 

At such examination the insured has the legal right to be represented by an 
attorney at law. 


(For other cases, see Insurance, Cent. Dig. § 1354; Dec. Dig. § 548.) 


Commissioners’ Opinion. Division No. 1. Error from County Court, 
Tillman County; T. E. Campbell. Judge. 

Action by Annie Cargill, nee Mathews, against the Liverpool & London 
& Globe Insurance Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiff in 
Error. 

Mounts & Davis, of Frederick, and Gray & McVay, of Oklahoma 
City, for Defendant in Error. 


HANOVER FIRE INS. CO. er at. vs. EISMAN ET AL. 
(No. 6076.) * 


(Supreme Court of Oklahoma.) 


1. INSURANCE—INVENTORY—SUFFICIENCY. 


Where in an inventory taken under the terms of a policy of insurance 
providing that, “The assured will take an itemized inventory of stock 
hereby insured, * * *” it appears that approximately one-ninth of a 
stock of merchandise covered by the policy was not invoiced in a 
proper or approved manner, in that some of the articles were set 
down in lots or groups, and not by items, but that the remainder of 
such stock was described therein item by item, with the value set 
opposite, held, that such deficiency did not pervade the whole inventory 
or constitute its controlling feature. Held, further, that inasmuch as 
the greater proportion of the stock, properly inventoried, amounted in 
value to approximately $42,000.00, and recovery was had for but 
$23,000.00, the inventory in the instant case substantially meets the re- 
quirements of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


2. INSURANCE—POLICY—REQUIREMENT TO KEEP BOOKS— 
SUBSTANTIAL COMPLIANCE. 


The provision of a policy of insurance that “the assured will keep a set 
of books, which shall clearly and plainly present a complete record 
of the business transacted, * * *” is substantially complied with by 
the assured keeping a set of books clearly showing such matters to 
men of ordinary intelligence. Evidence examined, and held sufficient 
to show a substantial compliance with such provisions. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


* Decision rendered, Jan. 9, 1915. Rehearing denied, Feb. 16, 1915. 146 
Pac. Rep. 214. Syllabus by the Court. 
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3. INSURANCE—POLICY—CONSTRUCTION—“STORED.” 


Gasoline was not “stored,” within the meaning of the terms of the policies 
of insurance involved, by keeping a small quantity thereof in a closed 
metallic container on the premises for the purpose of occasionally 
cleaning the wearing apparel of the assured; and the use of a candle 
in a room where such gasoline was found did not avoid the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 782-791; Dec. Dig. § 326.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Stored.) 


Error from District Court, Oklahoma County; W. R. Taylor, Judge. 

Action by Leon Eisman, survivor of John Eisman and another, part- 
ners doing business as “Eismans” and another, against the Hanover Fire 
Insurance Company, a corporation, and others. Judgment for plaintiffs, 
and defendants bring error. Affirmed. 


. Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiffs in 
rror. 

Ames, Chambers, Lowe & Richardson and G. A. Paul, all of Oklahoma 
City, for Defendants in Error. 


WYNN vs. CALEDONIAN INS. CO. (No. 8998.)* 


(Supreme Court of South Carolina.) 


INSURANCE — AVOIDANCE OF POLICY — ADDITIONAL IN- 
SURANCE. 


Under Civ. Code 1912, § 2718, providing that no insurance company shall 
issue policies for more than the value to be stated in the policy, and 
that the value and the amount of the insurance shall be fixed on or 
before issuance of a policy, that on a total loss insured may recover 
the full amount and the proportionate amount in case of a partial loss, 
that two or more policies on the same property shall be deemed con- 
tributive insurance, and if the aggregate sum of the insurance exceed 
the agreed insurable value each insurer shall be liable for its pro rata 
share, the procuring of additional insurance without the consent of the 
insurer against a provision of the policy and in excess of the agreed 
insurable value avoided the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


Appeal from Common Pleas Circuit Court of Richmond County; 
Geo. E. Prince, Judge. 

“To be officially reported.” 

Action by Annie G. Wynn against the Caledonian Insurance Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 


Edward L. Craig, of Columbia, for Appellant. 
Smith, Hammond & Smith, of Atlanta, Ga., and John T. Seibels, of 
Columbia, for Respondent. 


* Decision rendered, Feb. 10, 1915. 84 S. E. Rep. 306. 
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OGLESBY vs. DURR. (No. 5420.)* 


(Court of Civil Appeals of Texas. Austin.) 


1. INSURANCE—LIEN—PRIORITY—DEPOSITS OF INSURANCE 
COMPANY. 

Under Rev. St. 1911, § 4909, requiring a mutual fire, storm, and light- 
ning insurance company to deposit with the state treasurer certain 
securities to be held by him in trust for the policyholder, and section 
4910, providing that, if any such company shall fail to pay a judgment 
against it for more than sixty days after its rendition, the funds on 
deposit with the treasurer may be garnisheed, a writ of garnishment 
cannot be issued against such funds so as to give the plaintiff priority 
therein over other policyholders after the company depositing the funds 
has become insolvent and has ceased to be a going concern trans- 
acting business in the regula: way. 

(For other cases, see Insurance, Cent. Dig. § 89; Dec. Dig. § 64.) 


2. INSURANCE—INSURANCE COMPANIES—GOING CONCERN. 

Such company has ceased to be a going concern after the Commissioner of 
Insurance and Banking has canceled its permit to do business, though 
no suit had yet been instituted by the Attorney General to forfeit its 
charter. 

(For other cases, see Insurance, Cent. Dig. §§ 49, 64, 65; Dec. Dig. § 52.) 


3. INSURANCE—INSOLVENCY—GARNISHMENT OF DEPOSITS. 

Rev. St. 1911, § 4910, authorizing garnishment of the funds of an insurance 
company deposited with the state treasurer, must be construed so as 
not to render ineffective other sections of the same act, providing that 
the funds deposited shall be held in trust for the policyholders, and, so 
construed, authorizes garnishment only when the corporation is a 
solvent going concern. 

(For other cases, see Insurance, Cent. Dig. § 89; Dec. Dig. § 64.) 


Error from District Court, McLennan® County; Tom L. McCullough, 
Judge. . 
Intervention by George Durr in an action by J. P. Clevinger against 
the Mecca Fire Insurance Company. From a judgment granting to the 
claim of the intervener a priority to certain funds in the hands of the 
receiver, John S. Oglesby, the receiver brings error. Reversed, and judg- 
ment rendered for receiver. 


Spell & Sanford and W. W. Naman, all of Waco, for Plaintiff in 
Error. 

R. L. Allen, of Waco, and Cunningham & Oliver, of Abilene, for De- 
fendant in Error. 


* Decision rendered, Dec. 16, 1914. Rehearing denied, Jan. 13, 1915. 173 
S. W. Rep. 275. 





Fire, &c.| Lamb et al. vs. Connor. 


LAMB er aL. vs. CONNOR. (No. 12346.)* 
(Supreme Court of Washington.) 


3. INSURANCE— ACTION FOR PREMIUMS — EVIDENCE — AD- 
MISSIBILITY. 

Where, in an action for a premium on a fire policy, the question whether 
a third person acted as agent of insured became material on insured’s 
own theory of the case, testimony of the third person that he had 
filed a lien on the property of insured for remodeling the building 
thereon, and had foreclosed the lien, was competent to show the 
contractual relations between the parties and their mutual interest in 
the property. 

- other cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. 
§ 188.) 


Department 1. Appeal from Superior Court, Chehalis County; Ma- 
son Irwin, Judge. 

Action by W. M. Lamb and another, copartners under the firm name 
and style of W. M. Lamb & Son, against J. F. Connor. From a judgment 
for plaintiff, defendant appeals. Affirmed. 


C. W. Hodgdon, of Hoquiam, for Appellant. 
Wm. E. Campbell, of Hoquiam, for Respondents. 


~ * Decision rendered, Feb. 11, 1915. 146 Pac. Rep. 174. 


—_——-9*@—--—— 


MANHEIM ws. STANDARD FIRE INS. CO. or Harrrorp, 
Conn. (No. 12171.)* 


(Supreme Court of Washington.) 


1. INSURANCE — FIRE INSURANCE — “ADJUSTER” — “INSUR- 
ANCE ADJUSTER.” 

An “adjuster” or “insurance adjuster,” defined by Laws 1911, p. 163, § 2, 
as one undertaking to ascertain and report the actual loss to the 
subject-matter of insurance due to the peril insured against, may only 
ascertain the amount of a fire loss and report his findings to insurer, 
and, in the absence of authority conferred upon him, he may not waive 
any of insurer’s rights or admit or deny its liability. 

(For other cases, see Insurance, Cent. Dig. § 1412; Dec. Dig. § 565.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Adjuster. ) 


2. INSURANCE—FIRE INSURANCE—DUTIES OF ADJUSTER— 
PRESUMPTIONS. 

Where a statute defines the duties of an insurance adjuster, no presump- 
tion of authority to perform other duties, and thereby bind insurer, 
can arise from the mere fact that he acted as adjuster. 


(For other cases, see Insurance, Cent. Dig. § 1412; Dec. Dig. § 565.) 


* Decision rendered, Feb. 2. 1915. 145 Pac. Rep. 902. 
Vol. XLV.—-34 
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3. INSURANCE—FIRE INSURANCE—WAIVER. 


The purpose of a clause in a fire policy, stipulating that insurer shall not 

. be held to waive any provision of the policy or any forfeiture thereof 
by any requirement, act, or proceeding on its part, relating to the 
appraisal or to the examination provided for, is to permit insurer to 
cause a full investigation to be made as to the value of the property 
destroyed and the amount of loss, and may, without waiving any fraud 
of insured in furnishing proofs of loss, examine invoices or certified 
copies to ascertain the amount of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 576.) 


Department 2. Appeal from Superior Court, Yakima County. 

Actions by W. Manheim against the Standard Fire Insurance Com- 
pany of Hartford, Conn. From a judgment for defendant, plaintiff ap- 
peals. Affirmed. 


G. G. Lee, of Toppenish, for Appellant. 
Granger & Clark and Fred Parker, all of Seattle, for Respondent. 


CALVIN PHILLIPS & CO. vs. FISHBACK, Insurance 
Com’r. (No. 12467.)* 


(Supreme Court of Washington.) 


1. INSURANCE— REGULATION OF BUSINESS — REBATING— 
STATUTORY PROVISIONS. 


Where a licensed insurance agent was also engaged in negotiating loans, 
and he made agreements with applicants for loans which stipulated 
that in consideration of services rendered by him the applicants would 
compensate him if loans were secured by granting to him the ex- 
clusive right as insurance agent to write all fire insurance during the 
life of mortgages securing loans, and as additional compensation to pay 
a specified commission, he did not violate Laws 1911, p. 195, § 33, pro- 
hibiting any agent from offering or allowing directly or indirectly any 
rebate of the premiums payable on a policy or any other valuable con- 
sideration or inducement to or for insurance, in the absence of any 
showing that any premium other than the established rate was ever 
charged. 


(For other cases, see Insurance, Dec. Dig. § 184.) 


2. INSURANCE — REGULATION OF BUSINESS —STATUTES — 
JUDICIAL INTERFERENCE. 

The court will not attempt to outline the general policy or conduct of the 
insurance department under Laws 1o11, p. 161, regulating insurance 
companies and soliciting agents. 

(For other cases, see Insurance, Cent. Dig. § 10; Dec. Dig. § 10.) 





* Decision rendered, Feb. 11, 1915. 146 Pac. Rep. 181. 
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3. INSURANCE—REGULATION OF INSURANCE AGENTS—UN- 
AUTHORIZED ACTS OF INSURANCE COMMISSIONER— 
REMEDY. 

Where the Insurance Commissioner in excess of his authority threatens to 
revoke the license of an insurance agent, the only remedy of the agent 
is by action to restrain the cancellation of the license. 

(For other cases, see Insurance, Cent. Dig. § 11; Dec. Dig. § 12.) 


4. INSURANCE — REGULATION OF BUSINESS —REBATING— 
STATUTES—CONSTRUCTION. 

The purpose of Laws 1011, p. 195, § 33, prohibiting any insurance company 
or licensed agent from offering or allowing directly or indirectly any 
rebate of premiums payable on policies, is to establish uniform rates 
of insurance and to maintain an absolute standard of insurance rates; 
but the court cannot by judicial construction extend the provisions 
beyond their evident scope. 

(For other cases, see Insurance, Dec. Dig. § 184.) 


Mount, J., dissenting. 


Department 1. Appeal from Superior Court, Thurston County; John 
H. Mitchell, Judge. 

Action by Calvin Phillips & Co. against H. O. Fishback, as Insurance 
Commissioner. From a judgment for defendant, plaintiff appeals. Re- 
versed and remanded, with instructions. 


Robt. F. Booth, John P. Hartman, and Arthur E. Nafe, all of Seattle, 


for Appellant. 
W. V. Tanner, of Olympia, and Edward W. Allen, of South Bend, 
for Respondent. 


LEWIS ws. FARMERS’ MUT. FIRE INS. CO. or Town oF 
CLARNO.* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—MUTUAL INSURANCE—FRAUD—SUFFICIENCY 
OF EVIDENCE. 

Evidence in an action against a mutual insurance company to recover on 
a policy for the loss of a horse claimed to have been injured by light- 
ning held to sustain findings that plaintiff’s claim was fraudulent, and 
that he fraudulently procured an inclusion of his claim in an assess- 
ment levied by the company. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


2. INSURANCE—ANIMALS—INSTRUCTION—EVIDENCE. 


Where, in an action on an insurance policy to recover for loss of a horse 
claimed to have been injured by lightning, there was evidence that 
plaintiff misstated and concealed the material facts from the veter- 


* Decision rendered, Feb. 9, 1915. 150 N. W. Rep. 949. 
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inary surgeon engaged by him, and who, in consequence of such mis- 
statements and concealment, falsely represented to the insurer that the 
horse was killed by lightning, it was not error to instruct that the jury 
could consider, as though made by plaintiff himself, any misrepre- 
sentations. which plaintiff, by misstatements or concealment, had 
caused the veterinary surgeon to make to the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


3. INSURANCE — ANIMALS — INSTRUCTION — PLEADING — 
PRINCIPAL AND AGENT. 


Where the answer in an action on an insurance policy for the loss of a 
horse claimed to have been injured by lightning, charged plaintiff 
with fraud, it was not error to instruct that plaintiff was chargeable 


with false representations made by him through an agent, though the 
answer made no mention of the agent. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


4. INSURANCE—MUTUAL INSURANCE—DEFENSE—ESTOPPEL 
—FRAUD. 

The act of a farmers’ mutual insurance company in including in an assess- 
ment levied the amount of plaintiff’s claim for the loss of a horse 
falsely represented by plaintiff to have been killed by lightning did 


not preclude the company from defeating recovery on the policy by 
proof of such fraud. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


5. INSURANCE—ACTION ON POLICY—DEFENSE—FRAUD—ES- 
TOPPEL. 


That a farmers’ mutual insurance company collected and retained plain- 
tiff’s share of an assessment, which included an amount representing 
the value of a horse fraudulently claimed by him to have been injured 
by lightning, did not estop the company from setting up such fraud 
as a defense in plaintiff's action on the policy for the value of the 
horse, where the policy covered a large amount of other property. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


Appeal from Circuit Court, Green County; George Grimm, Judge. 
Action by John Lewis against the Farmers’ Mutual Fire Insurance 


Company of Town of Clarno. From judgment for defendant, plaintiff 
appeals. Affirmed. 


J. L. Sherron, of Monroe, for Appellant. 
W. H. McGrath and O. S. Rundell, both of Monroe, for Respondent. 


Marine. | Bull et al. vs. Ins, Co. of N. America. 


MARINE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


BULL et AL. 
vs. 


INSURANCE CO. OF NORTH AMERICA.* 


1. INSURANCE—MARINE INSURANCE—EXCEPTION OF PAR- 
TICULAR AVERAGE LESS THAN STATED PER CENT— 
AMOUNT OF LOSS. 

Under a policy of insurance on the hull of a vessel by which the insurer 
contracted to pay loss from the perils insured against if amounting 
to 3 per cent of the insured value, where the rudder of the vessel 
was broken and repaired, the owner is not entitled to add to the cost 
of repairs, to make up the required 3 per cent of value, an arbitrary 
sum for superintending the repairs, which was done by a salaried 
employee, when there is no evidence as to the amount of his salary. 


(For other cases, see Insurance, Cent. Dig. § 1253; Dec. Dig. § 486.) 


2. INSURANCE—MARINE INSURANCE—EXCEPTION OF PAR- 
TICULAR AVERAGE LESS THAN STATED PER CENT— 
AMOUNT OF LOSS. 

A policy of insurance on a vessel provided that the insurer should pay any 
loss from the perils insured against if amounting to 3 per cent of the 
insured value. The ship’s rudder was injured and repaired by the 
-owner. Full plates covering most or all of the rudder should have 
been used, but could not be obtained at once, and to avoid the delay, 
which was not insured against, the owner used smaller plates which, 
while making the rudder efficient, somewhat depreciated the value of 
the vessel. The cost of the repairs as made did not equal 3 per cent 
of the insured value. Held, that the liability of the insurer was limited 
to the cost of proper repairs, and there being no evidence to show that 
such cost would have equaled the required 3 percent, the owner was 
not entitled to add the estimated depreciation in the value of the 
vessel to the cost of the repairs as made to bring the loss within the 
policy. 

(For other cases, see Insurance, Cent. Dig. § 1253; Dec. Dig. § 486.) 


Appeal from the District Court of the United States for the Southern 
District of New York. 

The following is the opinion of the District Court by Hough, District 
Judge :— 

Respondent insured libelants’ steamer Dorothy by a policy in which 
the hull was valued at $72,534, and it was agreed to pay loss by perils 
insured against “if amounting to 3 per cent,” or $2,176.02. 

The Dorothy’s rudder received injury, it was repaired, and the sole 
question presented is whether the libelants’ loss amounts to $2,176.02. 


* Decision rendered, Nov. 10, 1914. 218 Fed. Rep. 616. 
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“Loss” means that which has been wasted. Its signification is perhaps 
best tested by considering it as opposed to “gain.” 

When, however, loss is to be translated into dollars and cents, and 
the process of so doing has been matter of litigation for centuries, custom 
and precedent introduce rules that must be observed, however plain mere 
word definition seems. 

The cost of replacing that which has been wasted cannot always be 
the measure of loss under an insurance policy, for on the one hand the 
actual cost may have been unnecessary or extravagant, and on the other 
it may be impossible to replace or wholly repair that which has been lost. 

Therefore both the amount of loss, and the reasonable cost of re- 
placement, are properly questions of fact, to be proven in part by opinion 
evidence, or testimony as to custom—which is at bottom matter of opinion. 
The burden of proof is on the assured. 

What gives rise to litigation here is that the amount of money actually 
expended by libelants on the rudder cannot be claimed on their own evi- 
dence to amount to $2,176.02, wherefore they add $300 for permanent de- 
preciation, and sue accordingly. 

The facts are that it was undoubtedly desirable to repair the rudder 
with large plates covering most if not all its surface; but such plates 
were not in stock, much delay would have resulted if repairs had halted 
while they were being made, time was valuable, and not insured. Conse- 
quently libelants, with the approbation of Lloyds’ surveyor, put on small 
plates, thereby increasing rivets, shortening the life of the rebuilt rudder, 
and affecting the sale price of the Dorothy by a sum variously estimated 
at from $300 to $800. 

It is not found necessary to discuss or decide whether such a pro- 
ceeding as this, voluntary, and unnecessary, can be said to amount to that 
permanent depreciation, for which recovery can be had, under such cases 
as Giles vs. Eagle Ins. Co., 2 Metc. (Mass.) 140. Let it be assumed that 
some basis for recovery exists, yet it remains true that the measure of 
damages is not the lessening of sale price, but what it would have cost 
to make thorough repairs when the partial or imperfect job was done. 
This case is not one of inability to repair or replace, but of a voluntarily 
imperfect piece of work; it bears no resemblance to that hogging or, de- 
formation of hull, which is present in all*the decisions relating to “per- 
manent depreciation.” 

Applying these principles, libelants cannot claim more for actual pay- 
ments than their own witness Mr. Congdon declared to be justified, viz. :— 


I isa bea elasin Grane era va oun Kate Law wpereRowe eases $ 30.00 
Repair bill ...... ap Srnec ant ona ae gM fa Sen tr 1,946.00 
PUNO DORIS a ioiivsiss osiccacce kb scseelries Rae een 82.00 
Telegrams by owners in connection with repairs ............ 20.00 

WML cas isaapaieeenien ed te debian eee Kewes eerES $2,079.98 


This witness did not, and could not, testify as to what was paid; he 
only stated the items proper in kind. It was still incumbent on libelants 
to show that their loss included what they claim. 

I can find in the evidence nothing to show that $20 was expended in 
telegrams relating to repairs, and experience leads me to think the amount 
excessive. 

It is in my judgment shown that $70 of the superintendence fee is 
mere bookkeeping. Mr. Graham did superintend, and if he had been 
specially employed for this job his reasonable charge would be collectible; 
but if the Dorothy had not been injured libelants would have paid Mr. 
Graham just the same, he being in their regular employ. Consequently, 
what they would have paid, at all events, cannot have been lost by the 
Dorothy’s injury. 
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Libelants’ loss therefore, as expressed by payments made and proven, 
is no more than $1,988.98, or $187.04 less than the agreed upon 3 per cent. 

The final inquiry, therefore, is how much more would have been the 
cost of putting on large plates, when the rudder was repaired with 
small ones? 

Mr. Graham is the only man who, from personal observation, testifies 
on this point. His statements are largely guesswork, but it is plain that 
there is no evidence showing that the additional cost would have been as 
much as $187.04. 

It follows that libelants on their own evidence and their own legal 
theory have not shown a loss amounting to $2,176.02. 

Libel dismissed, with costs. 

This cause comes here upon appeal from a decree of the District 
Court, Southern District of New York, dismissing a libel. The action 
was brought to recover on a policy of marine insurance on the steamship 
Dorothy against underwriters on the hull. The claim is under the clause 
of the policy, which provides for “particular average payable on each 
valuation separately, or on the whole, if amounting to 3 per cent,” etc. 


Before Lacombe, Ward, and Rogers, C. JJ. 


W. U. Taylor, of New York City, for Appellants. 
D. R. Englar, of New: York City, for Appellee. 


LaAcoMBE, C. J. 
The only question in the case is whether the loss amounts to the 
3 per cent stipulated in the policy; such 3 per cent is $2,176.02. 
The claim presented is for :— 


I GI iii os sd dani Kevreitiacsiwes $1,946.98 
WO ikiin atin cee o4dk rae ca ReeKe ce 30.00 
Superintending repairs ............eeeeeees 82.00 
PEE ect crs se eaisncgir scene eeeenes 20.00 
DUE: cia cdide de beeen ees aee ReGen 30.00 
i rT re ee 6.00 
PET 0 CE. 6.6 6 nasties i aiaeeess 64.00 

$2,178.98 


[1] The last three items, however, are a proper charge against 
underwriters only if the loss amounts to 3 per cent; they may 
not be availed of to increase the loss to 3 per cent. This reduces 
the claim to $2,078.98. The item for superintending repairs in- 
cludes $70 paid for services of the insured’s own salaried em- 
ployee. Judge Hough rejected this, and we concur in the rejec- 
tion because it was not shown what his salary was, so there was 
no way to ascertain what would be the pro rata for the time he 
was employed on this job (the $70 is an arbitrary charge). The 
claim is thus reduced to $2,008.98. 

[2] The injury was to the rudder; it was not repaired so as to 
put it in the condition it was in before. Instead of having new 
full plates, the bottom half of the old plate was cut off and new 
half plates riveted on below what was left. This was because 
new full plates could not be got at the time the vessel was put 
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on dry dock for these repairs; the insured preferred not to lose 
the time waiting for them. But the underwriter does not insure 
loss by delay and was in no way interested in it. It fulfills its 
contract if it pays the cost of proper repairs made at the time of 
the accident. It is only when the insured makes temporary re- 
pairs for the interest of all concerned that they can be collected 
from underwriters; as, for example, to postpone permanent re- 
pairs until the vessel arrives at a port where they can be made 
more reasonably. Gow on Marine Insurance, p. 214. This patch- 
work sort of repair, while making the rudder efficient, did to 
some extent, as the evidence indicates, depreciate the value of the 
vessel. The amount of such depreciation is asserted to be from 
$300 to $500. Under the authorities (McArthur on Marine In- 
surance [2d Ed.] p. 228; Gow on Marine Insurance, pp. 216, 
217) when repairs are made with this result the shipowner is en- 
titled to add to the cost of repairs something for the diminution 
in the value of the vessel. This proposition, however, according 
to the same authorities, is coupled with the proviso that the com- 
bined amount shall not be in excess of the estimated cost of ef- 
fecting complete repairs, less the usual deductions for improve- 
ments. 

The real question then is: What additional sum would it have 
cost when repairs were made to put on full plates instead of half 
ones? Libelant’s witness on his direct estimated this at $150 to 
$200, but on cross he would not swear it could not have been 
done for $100 extra. A witness called for respondent testified 
that the difference in cost of repair would be about $60; $40 for 
materials, $20 for labor. Upon this state of the proof, we cannot 
say that it would have cost the $157.04 necessary to bring the 
admitted cost, $2,008.98, up to 3 per tent, or $2,176.02. 

Decree affirmed, with costs. 
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ACCIDENT AND HEALTH. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SrxtH Circuit. 


GOTFREDSON 
vs. 


GERMAN COMMERCIAL ACCIDENT CO.* 


1. INSURANCE—“OCCUPATION.” 

The term “occupation,” as used in an application for accident insurance, 
is a very comprehensive one, and compasses the incidental as well 
as the main requirements of one’s vocation, calling, or business, being 
defined by lexicographers to be that which occupies or engages the 
time and attention, and the principal business of one’s life, vocation, 
employment, calling, or trade. 

(For other cases, see Insurance, Cent. Dig. § 879; Dec. Dig. § 339.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Occupation. ) 


2. INSURANCE — ACCIDENT POLICY—OCCUPATION—CASUAL 
ACTS AND EMERGENCIES. 

Defendant having grouped its accident risks into five classes and fixed 
premiums and losses according to risks attending the occupations of 
the persons insured, decedent, whose occupation was described in his 
application as “proprietor of a trucking company, no manual labor,” 
was assigned to the first class. The occupation of an elevator con- 
ductor was within the fifth class, bearing a relatively higher rate. 
The policy provided that if assured is injured after having changed 
his occupation to one more hazardous, or is injured while doing any 
act pertaining to any more hazardous occupation, the liability for 
any loss specified shall be such an amount as the premium paid by 
him will purchase at the rate fixed for the more hazardous occupa- 
tion. Decedent, to get certain of his goods into a new location after 
the employees of the building had left for the day, himself started 
to operate the elevator. On the third trip the cable parted, and de- 
cedent received injuries, from which he died. Held, that the policy 
clause must in each instance be interpreted with reference to the 
particular occupation of the assured, and did not apply to a mere 
temporary or casual act, and it was error to charge, as a matter of 
law, that, assured having been injured while performing an act in a 
more hazardous occupation than that specified in the policy, his ad- 
ministrator could recover only the reduced indemnity. 


(For other cases, see Insurance, Cent. Dig. § 879; Dec. Dig. § 339.) 


3. INSURANCE—POLICY—CONSTRUCTION. 

Where the language of a policy is susceptible of two or more constructions, 
the court will construe it most strongly against the company. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


* Decision rendered, Dec. 11, 1914. 218 Fed. Rep. 582. 
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In Error to the District Court of the United States for the Eastern 
District of Michigan; Alexis C. Angell, Judge. 

Action by Benjamin Gotfredson, as administrator of the estate of 
Carrie B. Reading, against the German Commercial Accident Company. 
Judgment for plaintiff for less than the relief demanded, and he brings 
error. Reversed, and new trial granted. 


This was an action to recover $5,000 upon a policy of accident insur- 
ance. The policy was to continue for one year from February 7, 1907, and 
was issued by the Commercial Mutual Accident Company of Philadelphia 
in the name of Harvey J. Reading and for the benefit of Carrie Reading, 
his wife. It was kept alive by annual payment of premiums and re- 
newals until February 7, 1910, and, under the last renewal, was in terms 
continued for the ensuing year; but meanwhile, February 7, 1909, all 
liability under the policy was assumed by the German Commercial 
Accident Company, defendant, which received the premiums and made 
the renewals for the last two years. Both of these companies were cor- 
porations organized under the laws of Pennsylvania and maintaining 
agencies in the city of Detroit, Mich. The present insurance was effected 
in that city, where Reading was living and engaged in business from the 
date of the policy until his death. The insured met with an accident 
June 1, 1910, and died within the next three days; his widow made and 
delivered proof of the death in July, but died in October; and thereupon 
Benjamin Gotfredson, plaintiff, was appointed and qualified as admin- 
istrator of the estate of the beneficiary. The suit was brought in the 
Circuit Court of Wayne County, Mich., Dec. 14, 1910, and was removed 
the following day to the court below, on the ground of diversity of citizen- 
ship. An amended petition was filed in April following, and under a plea 
of the general issue three defenses were noticed: (1) That there had been 
a breach of warranty as to the condition of health of the assured at the 
time of the last renewal; (2) that the accident was not the direct cause 
of the death, but was the result of a diseased condition of the heart; and 
(3) that recovery, if any, must be limited to $1,000, because the assured 
was doing an act outside of the occupation in which he was insured. The 
verdict was against defendant as to its first and second defenses, and the 
court charged the jury, as a matter of law, that recovery in any event 
must under the third defense be limited to $1,000 and interest. The admin- 
istrator prosecutes error. The parties are alluded to as they stood below. 


Before Warrington, Knappen, and Denison, C. JJ. 


J. W. Dohany, of Detroit, Mich., for Plaintiff in Error. 
J. E. Moloney, of Detroit, Mich., for Defendant in Error. 


WarrincTon, C. J. (after stating the case as above). 

The controlling feature of the case is whether the limitation 
placed upon the amount of recovery involved merely a question 
of law for the court or also a question of fact for the jury. It 
was shown without objection and by undisputed testimony that 
defendant had grouped its risks into five classes, and fixed pre- 
miums and losses according to the risks attending the occupations 
of the persons insured. Reading’s occupation belonged to the 
first class and bore an annual premium of $25 and an indemnity. 
of $5,000, while the occupation of an elevator conductor was in 
the fifth class and bore a relatively higher, though undisclosed, 
premium and an indemnity of $1,000. In addition to the language 
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used in defining Reading's occupation, the fifteenth clause of the 
policy provided generally that, if an assured should be injured 
while doing an act “pertaining to any more hazardous occupa- 
tion,” the liability of the insurer should be fixed with reference 
to the more hazardous occupation. The trial court submitted to 
the jury the questions arising under the first and second defenses 
only, and, believing that merely a question of law was involved 
under the third defense, instructed the jury that it could not in 
any event find more than $1,000 under this defense. If error 
was committed, it was in failing to submit to the jury also the 
question of fact arising under this defense. Among the repre- 
sentations of fact made by Reading in the application, and in 
terms warranted to be true at the date of the policy and its last 
renewal, were these :— 


“T am a member of the firm of H. J. Reading Truck Co., * * * 
whose business is that of trucking. My occupation and duties 
are fully described as follows: Proprietor. No manual labor.” 

The evidence shows that Reading owned the business and con- 
ducted it under this firm name; and that the business was ex- 
tensive—indeed, for a year prior to the accident in included trans- 
portation in Detroit for two railroads and 150 wholesale houses, 
and also the storage of general merchandise. A change in loca- 
tion of the offices and storage plant had been going on some two 
months, when, on the evening of the accident, some of the effects 
of the old offices were brought to the new place for storage. 
The evidence tends to show that three loads of such articles ar- 
rived at this place as early as 5 o’clock. The removal of two of 
the loads into the building was not completed until the usual 
closing hour of 5:30. When the men were ready to discharge 
the third load, it was discovered that the elevator conductor had 
gone for the day. Reading’s attention was called to this, where- 
upon he undertook to operate the elevator. The work of remov- 
ing the articles contained in the third load to and from the ele- 
vator, as far as they were so carried, was performed by laborers ; 
Reading doing nothing but run the car. One trip was made with 
the elevator to the basement and another to a floor above, and the 
car in both instances was returned in safety; but when the third 
load reached the fifth floor the cable separated, the car fell, and 
Reading received the injuries from which he died. 


It does not appear that Reading ever ran the elevator before; 
and the occasion for this act was the fact that the conductor left 
the building while the men were engaged in removing the arti- 
cles. In view of the facts and circumstances of the case, was 
Reading’s operation of the car merely a casual act and incident 
to the occupation in which he was insured, or was the act to be 
ascribed to the occupation of the conductor of the elevator and 
Reading’s indemnity reduced accordingly? Defendant’s counsel 
say the act was “manual labor,” performed in another and dis- 
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tinct occupation and more hazardous than the one described in 
the policy; and further that it was but one of a number of kin- 
dred acts Reading was accustomed to perform. It appears, for 
example, that he was in the habit of exercising superintendency 
over the business, over the change made in locations of the offices 
and storage plant—in a word, that he “bossed the operations of 
the business’”—and, if we understand counsel, these acts are 
claimed to give color to the act which resulted in the insured’s 
death. This does not, however, give effect to all the words that 
were used to define his occupation. He was engaged in the 
trucking business, and his occupation was described as “pro- 
prietor, no manual labor.” 


[1] The company’s agent, who solicited and obtained the insur- 
ance, in substance testified that these were not the words of Read- 
ing, but that they were employed by the agent to describe Read- 
ing’s occupation. ‘To be sure, according to another portion of the 
application, Reading warranted these words “to be true and com- 
plete”; but aside from the rule that would require the policy to 
be interpreted strongly against the defendant, associating the 
words “trucking business” with the words “proprietor, no man- 
ual labor,” and considering their apparent intent, it would seem 
that their natural and necessary meaning would include mere cas- 
ual acts, even though the acts involve temporary manual labor. 
It must be kept in mind that these words were used to describe 
the occupation, the regular business, of the applicant. Occupa- 
tion is a very comprehensive term. It compasses the incidental 
as well as the main requirements of one’s vocation, calling, busi- 
ness. It is defined by lexicographers to be “that which occupies 
or engages the time and attention; the principal business of one’s 
life; vocation; employment; calling; trade.” And see Ever- 
son vs. General Accid., etc., Assur. Corp., 202 Mass. 169, 175, 88 
N. E. 658; Union Mutual Accident Ass’n vs. Frohard, 134 III. 
228, 234, 25 N. E. 642, 10 L. R. A. 383, 23 Am. St. Rep. 664. 

[2] It is not too much to say that the parties here possessed the 
common knowledge that is derived from observation and experi- 
ence respecting the occasional and unexpected necessities which 
exact of men, whose occupations are not regarded as comprising 
manual labor, the doing of an act which in a literal sense may be 
called manual labor. It is hardly conceivable that the policy 
would have ever been written and received upon any other un- 
derstanding. 

These views are re-enforced and made plain, when the as- 
sured’s method of conducting and supervising his business is 
considered. His secretary and treasurer testified without con- 
tradiction :—- 


“He (Reading) usually went around the city and looked after 
teams to be loaded at different business houses, hurry them out, 
getting them unloaded, and looking after the shipping clerks, get- 
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ting them to get a hustle and get the teams under way. Then he 
would be called upon to go to the various railroads to look after 
the general superintendency of getting the business moving.” 

And in going from place to place to do these things “He drove 
around with a horse and buggy.” Had he precluded himself 
from driving the horse attached to his buggy? In the event of 
a driver of one of his trucks having become suddenly ill, would 
the policy have forbidden the assured to drive the truck to his 
place of business? What he did here was, in the absence of the 
conductor, temporarily to drive the elevator at his place of busi- 
ness. 


The position of defendant’s counsel comes at last to the claim 
that, in order to have rendered the act in question permissible, 
the words describing the occupation of the assured, instead of 
being “proprietor, no manual labor,” should have been “proprie- 
tor, occasional manual labor”; and, in support of this, resort is 
had to the fifteenth clause of the policy, which provides :— 

“If the assured is injured after having changed his occupation 
to one classified by the company as more hazardous than that 
herein stated, or is injured while doing any act or thing pertain- 
ing to any more hazardous occupation, the liability for any loss 
specified shall be such an amount as the premium paid by him 
will purchase at the rate fixed by this company for such more 
hazardous occupation.” 

If we are at all right in what we have already said in respect 
of the words “proprietor, no manual labor,” it is clear that coun- 
sel’s suggested change of one of the words would have wrought 
no material change in the true meaning of the phrase; and the 
effect sought to be ascribed to the fifteenth clause would have 
failed for the same reason. However, independently of this, it 
must be observed that the fifteenth clause in terms applies to in- 
juries received “while doing any act or thing pertaining to any 
more hazardous occupation.” ‘The fifteenth clause must in each 
instance be interpreted with reference to the particular occupation 
of an assured. We have seen that the occupation in question was 
that of proprietor of a large commercial trucking business, and 
that it necessarily embraced occasional physical activities. Ad- 
mittedly the business comprised departments, and consequently 
occupations subordinate to the occupation of the proprietor. The 
company had classified occupations and assigned this assured to 
one of its classes; and now to construe the fifteenth clause so as 
to preclude the insured from doing an isolated act, such as the 
one here involved, would in effect be to prevent an assured from 
incurring such dangers as are essentially incident to the whole 
business comprised in his occupation. It might well be conceded 
that in such circumstances an employee in a particular depart- 
ment, say an insured bookkeeper, could not rightfully have op- 
erated the elevator in an emergency; but it would by no means 
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follow that the managing proprietor could not have done so, 
Counsel concede, and rightly, that this clause is not applicable 
to an act done outside of the business, as, for example, on a 
hunting excursion resulting in an accident (Union Mutual Ac- 
cident Ass’n vs. Frohard, supra; Stone’s Adm’r vs. United 
States Casualty Co., 34 N. J. Law, 371, 373; N. A. Life & Acci- 
dent Ins. Co, vs. Burroughs, 69 Pa, 43, 53, 8 Am. Rep. 212; Nat. 
Accident Society of City of New York vs. Taylor, 42 Ill. App. 97, 
100, 102; Taylor vs. Illinois Commercial Men’s Ass’n, 84 Neb. 
799, 802, 122 N. W. 41; Johnson vs. London Guarantee & Acci- 
dent Co., 115 Mich. 86, 90, 72 N. W. 1115, 40 L. R. A. 440, 69 
Am. St. Rep. 549; Hess vs. Masonic Mut. Accident Ass’n, 112 
Mich. 196, 199, 70 N. W. 460, 40 L. R. A. 444) ; but the conten- 
tion is that, where the act done pertains to the business of the 
assured and to a more hazardous occupation therein, the indem- 
nity must be reduced accordingly. We are not impressed with 
this difference. It does not amount to a valid distinction (see 
Standard Life & Accident Ins. Co. vs. Fraser, 76 Fed. 705, 708, 
709, 22 C. C. A. 499 [C. C. A. 9th Cir.], where the occupation 
described in the application was: “Proprietor of a bar and bil- 
liard room, not tending bar”; Neafie vs. Man’f’rs’ Accident In- 
demnity Co., 55 Hun, 111, 113, 8 N. Y. Supp. 202; Fox vs. 
Masons’ Fraternal Acc. Ass’n of America, 96 Wis. 390, 397, 71 
N. W. 363; Hall vs. American Masonic Accident Ass’n, 86 Wis. 
518, 524, 57 N. W. 366). 

[3] It results that unless the policy is open to the interpreta- 
tion we have indicated, it is contradictory in itself; at least its 
language, when taken as a whole, is ambiguous in the sense that 
it is susceptible of two or more constructions; and it is settled 
that the rule of interpretation in respect of policies of this char- 
acter is to “construe all language used to limit the liability of the 
company strongly against the company.” Manufacturers’ Acci- 
denty Indemnity Co. vs. Dorgan, 58 Fed. 945, 956, 7 C. C. A. 581, 
22 L. R. A. 620 (C. C. A. 6th Cir.) ; Travelers’ Ins. Co. vs. Ran- 
dolph, 78 Fed. 754, 761, 762, 24 C. C. A. 305 (C. C. A. 6th Cir.) ; 
Accident Ins. Co. vs. Crandal, 120 U. S. 527, 533, 7 Sup. Ct. 685, 
30 L. Ed. 740; Travelers’ Ins. Co. vs. McConkey, 127 U. S. 661, 
666, 8 Sup. Ct. 1360, 32 I.. Ed. 308; Burkheiser vs. Mutual 
Accid. Ass'n, 61 Fed. 816, 818, 10 C. C. A. 94, 26 L. R. A. 112 
(C. C. A. 7th Cir.) and citations. 

However, we think the evidence gives rise to questions of fact, 
which should have been submitted under appropriate instructions 
to the jury. There was error in assuming, as matter of law, that 
the mere performance of the act of temporarily running the ele- 
vator justified the practical assignment of the assured to a more 
hazardous occupation and the reduction of his indemnity accord- 
ingly. ‘The facts and circumstances under which the act was 
brought about would naturally characterize it, and so open the 
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case to legitimate inference as to the existence or not, for ex- 
ample, of an unforeseen necessity or emergency under which the 
elevator was operated. Indeed, the ultimate issue of fact might 
fairly be resolved under an inquiry whether the operation of the 
elevator by the assured was casual or habitual. If the former, 
the indemnity should be allowed as it was written; if the latter, 
the indemnity should be limited to that of a conductor of an ele- 


vator. The usual course is to submit such questions to the jury. 
Standard Life & Acc. Ins. Co. vs. Fraser, supra, 76 Fed. 709, 22 
C. C. A. 499 (C. C. A. 9th Cir.); Eggenberger vs. Guarantee 
Mut. Accident Ass’n (C. C.) 41 Fed. 172, 173; Fox vs. Masons’ 
Fraternal Accident Association of America, supra, 96 Wis. 396, 
71 N. W. 363; Everson vs. General Accid., ete., Assur. Corp., 
supra, 202 Mass. 174, 175, 88 N. E.. 658; Simmons vs. Western 
Travelers’ Accident Ass’n, 79 Neb. 20, 26, 112 N. W. 365; Tay- 
lor vs. Illinois Commercial Men’s Ass’n, supra, 84 Neb. 805, 122 
N. W. 41. 


The judgment must be reversed, with costs, and a new trial 
awarded. 


COURT OF APPEALS OF GEORGIA. 


NATIONAL LIFE INS. CO. 
vs. 


BEAN. (No. 5635.)* 


1, INSURANCE — HEALTH POLICY —NOTICE OF SIGKNESS — 
REASONABLE TIME—QUESTION FOR JURY. 

A policy of health insurance provided for. the payment of an indemnity 
“for the period of not less than one week nor more than six con- 
secutive weeks, during which the assured shall be continuously con- 
fined within his house and called upon regularly by a licensed physi- 
cian, and continuously and wholly disabled, solely by” various diseases 
named, including peritonitis “(and no other diseases), from trans- 
acting any and every kind of business and labor,” etc., and con- 
tained the following stipulation: ‘Written notice of any injury, fatal 
or nonfatal, or sickness covered hereunder must be given to the com- 
pany at its home office, 29 South La Salle street, Chicago, Illinois, or to 
a licensed agent of the company in the county in which the assured 
shall reside at the time of giving such notice, within twenty days 

from date of accident or beginning of illness upon which claim is 

based, unless such notice may be shown not to have been reasonably 


* Decision rendered, Feb. 3, 1915. 84 S. E. Rep. 152. Syllabus by the 
Court. 
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possible, and failure to give such notice shall invalidate all claims 
under this policy.” ‘There was evidence that the plaintiff was treated 
by a physician for malaria resulting in peritonitis, and was confined 
to his room and bed, and was unable to attend to any business for 
about thirty days; that information as to the nature of the disease 
or sickness from which he suffered was withheld from him by his 
physician until after his recovery; that he did not know he had an 
attack of peritonitis, or that this was one of the diseases covered by 
his policy, until he recovered sufficiently to go to his place of business 
and examine his policy, which was deposited there, and thereafter in- 
terviewed his physician; that he was confined to his bed and room 
from August 15, 1912, to September 17, 1912, was unable to attend to 
any business whatever during that time, was in great pain and seri- 
ously ill, part of the time out of his head, and was visited daily, and 
sometimes twice a day, during this entire period, by a physician; that 
written notice of his illness was not given to the insurance company 
within twenty days from the beginning of the illness upon which the 
claim was based, but was given within twenty days from the date 
when the plaintiff discovered what had been the nature of his illness; 
that from the original report of the attending physician, dated Sep- 
tember 20, 1912 (introduced by the defendant), the claimant suffered 
from stomatetis and peritonitis, and “the above named illness” was 
“the sole cause of his * * * confinement,” and in the final state- 
ment of the physician (also introduced by the defendant), dated 
October 15, 1912, a severe attack of peritonitis is named as the disease 
with which the claimant was afflicted, and the attending physician 
testified at the trial that the claimant had “a high temperature first, 
then stomach trouble, of course, and, following, peritonitis.” Held, 
under the evidence and the stipulation in the policy allowing the notice 
to be given after the expiration of twenty days from the beginning 
of the illness upon which the claim is based, where “such notice may 
be shown not to have been reasonably possible,” the policy was not, 
as a matter of law, forfeited because of the failure to give the notice 
within the time limit of twenty days, but it was for the jury to say 
“whether the plaintiff had given the required notice as soon as reason- 
ably possible under all the facts and circumstances.’ Columbian Nat. 
Life Ins. Co. vs. Miller, 140 Ga. 346, 78 S. E. 1079 Ann. Cas. 1914D, 408. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


§ 668.) 


4. INSURANCE—HEALTH POLICY—CONSTRUCTION. 


The 


judge did not err in failing to charge the jury that, “should they find 
that the plaintiff had more than peritonitis at the time he had it or 
pre-existing the peritonitis, and that such other sickness was partly 
the cause of the plaintiff’s being confined to his home, he could not 
then recover,” since he did instruct the jury that, if they found that 
the plaintiff was confined to his bed and room with peritonitis, “he 
would be entitled to recover at the rate of $15 per week for that 
time so confined with peritonitis, during the period alleged in the 
plaintiff’s suit.” The issue was: Did the plaintiff have peritonitis? 
And, if so, how long was he confined to his house and continuously 
and wholly disabled solely by that disease, and by no other disease? 
Seldom does one have a serious physical ailment not complicated by 
other diseases or physical disturbances; and if proof of a pre-existing 
disease, or of some concurrent ailment, would prevent recovery for 
disability caused solely by another disease flowing therefrom and a 
consequence thereof, for and during the period when the last disease 
was the sole then existing cause of the disability of the claimant, a 
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policy insuring one against certain specific diseases would be worse 
than valueless. 


(For other cases, see Insurance, Cent. Dig. §§ 1177, 1178; Dec. Dig. § 454.) 


Error from Municipal Court of Atlanta. 
Action by R. O. Bean against the National Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


Lawton Nailey, of Atlanta, for Plaintiff in Error. 


H. Watkins and Thos. J. Lewis, both of Atlanta, for Defendant 
in Error. 


Wabpe, J. 
Judgment affirmed. 


SUPREME COURT OF OREGON. 


MOORE 
VS. 


‘ETNA LIFE INS. CO-* 


1. INSURANCE—ACCIDENT INSURANCE—“LOSS OF HAND.” 

An accident policy, which binds insurer to pay a specified sum on insured 
suffering accidental injuries resulting in the “loss of a hand” by re- 
moval at or above the wrist, makes insurer liable where insured was 
accidentally shot in the hand, necessitating amputation of the hand, 
except a part apparently worthless; the amputation beginning at 
the wrist. 

(For other cases, see Insurance, Cent. Dig. §§ 1312, 1313; Dec. Dig. § 527.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Loss of Limb.) 


2. INSURANCE—CONTRACTS—CONSIDERATION. 
A policy reasonably susceptible of two interpretations will be construed 
most favorably for insured. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


Department 1. Appeal from Circuit Court, Multnomah County; 
T. J. Cleeton, Judge. 

Action by George C. Moore against the Attna Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 


Wallace McCamant, of Portland (Snow & McCamant and MacCormac 
Snow, all of Portland, on the brief), for Appellant. 
C. A. Hart and C. E. McCulloch, both of Portland, for Respondent. 
* Decision rendered, Feb. 16, 1915. 146 Pac. Rep. 151. 
Vol. XLV.—85 
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McBripk, J. 

This is an action to recover upon an accident insurance policy. 
That portion thereof which is materia! to this case stipulates that 
the plaintiff shall be entitled to recover $1,000 if he should suffer 
accidental injuries resulting in the “loss of a hand by removal at 
or above the wrist.” The plaintiff was accidentally shot in the 
hand, necessitating the removal of all the bones of the hand at 
the wrist except the metacarpal bone of the thumb. From the 
medical testimony, which is meager, and photographs taken about 
the time of the trial, it appears that the amputation began at the 
inner side of the left wrist, removing probably a small portion of 
the unciform bone, and including in the operation all the meta- 
carpal bones of the four fingers at their articulation with the 
unciform, os magnum, and trapezoid, respectively. The os mag- 
num, trapezoid, and trapezium are clearly left intact, and the 
bones of the thumb, while possibly injured by the shot, retain 
their continuity. The thumb itself was not removed, although the 
ball of that member was partially destroyed and the ligaments so 
injured that it is stiff and entirely useless. The medical witness 
stated that in his opinion it would have been better to have re- 
moved what remained of the thumb, so that plaintiff could have 
had an artificial hand. There was enough of the flesh of the 
hand to cover the bones of the wrist forming what the medical 
witness termed “a bunch of hardened callous” at the end of the 
wrist, probably no more than good surgery would require for 
the protection of the bones of the wrist. The cause was tried 
without the intervention of a jury, and the court found that the 
plaintiff had suffered the loss of his hand at the wrist, and 
rendered judgment in his favor, from which defendant appeals. 

[1] Defendant’s contention is that the loss of a hand by re- 
moval at or above the wrist means that the entire hand must be 
physically separated from the body at or above the wrist; and 
the logical sequence of this argument is that if any fragment, 
useful or useless, is not so removed, the plaintiff has not brought 
himself within the terms of his policy and cannot recover. The 
question is one of extreme nicety, and there is a dearth of deci- 
sions covering the exact point here involved; there being no case 
cited by counsel or discovered by us involving the construction 
of a policy exactly identical in its terms with the one upon which 
this action is predicated. Thus in Sheanon vs. Pacific Mutual 
Life Insurance Co., 77 Wis. 618, 46 N. W. 799,9 L. R. A. 685, 
20 Am. St. Rep. 151, where a policy was issued against the loss 
of a hand or foot, it was held that the insured, who was shot in 
the back, the injury completely paralyzing the lower limbs so that 
both his feet were rendered useless, could recover although there 
was no physical severance of either foot; the court holding that 
the phrases covering the loss of a foot should be construed to 
include the loss of the use of it. There are a number of deci- 
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sions to the same effect, but in none of these do the words “by 
removal,” which are used in the policy here considered, appear. 

We will now consider the cases cited by counsel for defendant 
where the words “by removal,” or their equivalent “by sever- 
ance,” are contained in the policy. The first of these is Fuller vs. 
Locomotive Engineers’, etc., Ass’n, 122 Mich. 548, 81 N. W. 326, 
48 L. R. A. 86, 80 Am. St. Rep. 598, where the policy was issued 
against “injuries which alone shall cause the amputation of a 
limb (whole hand or foot).” The plaintiff in that case suffered 
an injury which resulted in an amputation of about one-third of 
the foot, leaving all of the heel, substantially all of the hollow of 
the foot, and possibly part of the ball of the foot; the policy hav- 
ing been conditioned upon the amputation of “the whole of the 
foot.” The court held that he could not recover even though he 
claimed in his testimony that the remaining portion of the foot 
was useless. The opinion contains an interesting résumé of the 
cases bearing upon this subject, and distinguishes between the 
case then in hand and Sneck vs. Travelers’ Insurance Co., 88 Hun, 
94, 34 N. Y. Supp. 545, hereafter to be noticed. Another of the 
cases is Chevaliers vs. Shearer, 27 Ohio Cir. Ct. R. 509, in which 
the plaintiff was insured against loss of the hand by amputation. 
He received an injury whereby he lost the complete use of his 
hand; but no part of it was amputated, and it was held that the 
injury was. not within the terms of the policy. In Mady vs. 
Switchmen’s Union, etc., 116 Minn. 147, 133 N. W. 472, the 
plaintiff was insured against injury occasioned by physical sepa- 
ration of four fingers at or above the third joint. The proof 
showed that he had lost three fingers by amputation at the third 
joint, and that the fourth finger was injured so as to impair its 
usefulness 50 per cent. It was held that this injury was not 
within the terms of the policy. In Stoner vs. Yeomen, 160 Iil. 
App. 432, plaintiff was insured against injury by loss of a hand 
at or above the wrist. The evidence showed that he had at least 
half of the hand left. The court held he could not recover, say- 
ing :— 

“He (plaintiff) testified he could use the hand to drive nails, 
but that he did not have much strength in it; that he had worked 
at the carpenter’s trade earning $2 a day since the injury. It is 
clear that plaintiff’s hand was badly injured, but he has the use 
of more than half the hand, so that he has not lost a hand at or 
above the wrist.” 

How different from the case at bar, where substantially nothing 
remains of plaintiff’s hand but a worse than useless fragment! 

Another case is Brotherhood of Railroad Trainmen vs. Walsh 
(Ohio) 103 N. E. 759, where plaintiff in the court below was in- 
sured against suffering the “amputation of the entire hand at or 
above the wrist.” One finger was amputated, leaving the rest 
of the hand, as he claimed, useless. It was held that he could not 





536 Insurance Law Journal Vol, 45, [Apr., 1915. 


recover. In this case, like the case of Fuller vs. Locomotive En- 
gineers’, etc., Ass’n, supra, the court distinguishes the case in 
hand from Sneck vs. Travelers’ Insurance Co., supra, much re- 
lied upon by respondent here, saying :— 

“The circuit court, in its opinion, refers to the case of Sneck 
vs. Travelers’ Insurance Co., 88 Hun, 94, 34 N. Y. Supp. 545, 
and holds that the law announced there is applicable. In that 
case, the policy of insurance provided against loss, by severance, 
of one entire hand. The insured lost only a portion of his hand; 
but it.appeared that the part remaining was useless, and it was 
held that plaintiff had lost his ‘entire hand,’ within the meaning 
of the policy providing for such loss. In the regulation under 
consideration here, the word ‘loss’ is eliminated, and the associa- 
tion limited its liability to cases where an entire hand is actually 
amputated or severed. If, under the regulation in question, de- 
fendant in error is entitled to recover for the loss of the use of 
his entire hand, which has been severed in part only, then the 
words ‘at or above the wrist joint’ would serve no purpose.” 

The foregoing are the leading cases cited to support, defend- 
ant’s contention. ‘They may be divided into three classes: (a) 
Where no part of the hand or foot has been severed, but where 
it has become useless by reason of an injury to some other part 
of the body, as in the case of the man who was paralyzed by be- 
ing shot in the back; (b) where some portion of the injured 
member has been severed, but some useful portion still remains, 
as in the case of Mady vs Switchmen’s Union, etc., supra, or the 
case of Stoner vs. Yeomen, supra, where there was a partial 
amputation, but enough of the injured member left to enable the 
injured person to use it imperfectly in his ordinary business; or 
(c) where there was an injury requiring the amputation of a 
comparatively small part of the injured member, the larger por- 
tion remaining but practically useless. In our opinion the case 
at bar does not come within any of these classifications, either in 
letter or spirit, and the plaintiff must be held to be within the 
true meaning and spirit of the policy. 

[2] It is a thoroughly settled rule in the construction of a 
policy of insurance, which is reasonably susceptible of two in- 
terpretations, that that meaning will be given to it which is more 
favorable to the insured. Hoffman vs. Aétna Insurance Co., 32 
N. Y. 413, 88 Am. Dec. 337; Darrow vs. Family Fund Society, 
116 N. Y. 537, 22 N. E. 1093, 6 L,. R. A. 495, 15 Am. St. Rep. 
430; American Surety Co. vs. Pauly, 170 U. S. 133, 18 Sup. Ct. 
552, 42 L. Ed. 977; Sneck vs. Travelers’ Insurance Co., supra. 
This is but giving effect to the maxim of Lord Bacon quoted in 
the case of Hoffman vs. 4%tna Insurance Co., supra, namely :— 

“All words, * * * whether they be in deeds, or statutes, or 
otherwise, if they be general, and not express and precise, shall 
be restrained unto the fitness of the matter and the person.” 
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And it also observed in the same opinion :— 

“Tt is a rule of law, as well as of ethics, that where the language 
of a promisor may be understood in more senses than one, it is 
to be interpreted in the sense in which he had reason to suppose 
it was understood by the promisee. * * * It is also a familiar 
rule of law that, if it be left in doubt, in view of the general 
tenor of the instrument and the relations of the contracting 
parties, whether the given words were used in an enlarged or a 
restricted sense, other things being equal, that construction 
should be adopted which is most beneficial to the promisee.” 

Now, in view of these salutary maxims of the jurists, let us 
consider the relations of the parties and the object which plain- 
tiff had in view when he took out this policy. He had a good 
hand, against losing the use of which he desired to insure. If he 
had been told the intent and meaning of the policy was such that 
if in case of a necessary amputation the surgeon should leave 
some useless shred of his hand to be a source of annoyance and 
inconvenience, and thereby his policy would be practically worth- 
less, does any sane person believe for a moment he would have 
taken out the policy? The substance of what he sought was in- 
surance against the possible loss of his hand as a useful member 
of his body. Substantially he has lost his hand by removal at the 
wrist. In view of all the decisions, it is apparent that the words 
“by removal at or above the wrist” were introduced as a safe- 
guard against possible fraud and to prevent a recovery in cases 
where there had been no substantial removal of the injured mem- 
ber; but heré the hand, as a hand, is gone. Practically the 
plaintiff has no hand. What occasioned this practical loss of his 
hand? The answer must be the gunshot wound, and the conse- 
quent removal at the wrist of all that made the member useful. 
An insurer should not be allowed by the use of obscure phrases 
and exceptions to defeat the very purpose for which the policy 
was procured. ‘This rule finds support in’ Sneck vs. Travelers’ 
Insurance Co., supra, which is in many respects similar to the 
case at bar. The plaintiff was insured against “loss by severance 
of one entire hand.” It appeared from the testimony that thir- 
teen of the twenty-seven bones of the hand were gone; that 
nearly one-half of the hand, anatomically speaking, remained, 
but was useless. ‘The court held that he was entitled to recover, 
and used this language :— 

_ “To require the insured to submit to a strictly literal interpreta- 
tion of the contract prepared for him by the insurer, without re- 
gard to the purpose of the contract or the understanding thereof 
by the parties, would be to hold that only in case of the sever- 
ance of the entire hand in a most accurately anatomical or tech- 
nical sense could the insured recover under this clause of .the 
policy. We do not believe that such a conclusion is required in 
the present case. The term ‘entire hand’ is to be taken in its gen- 
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eral acceptation and ordinary meaning. In construing this con- 
tract the law does not require an injury which comes within a 
strictly accurate and technical definition of the words employed, 
but one which reasonably, fairly and practically comes within the 
meaning of the terms employed in their general and usual mean- 
ing and acceptation. In a contract of insurance providing for 
indemnity for the loss of a limb, the compensation to be paid is 
not merely for the physical pain of its amputation, but princi- 
pally for the deprivation of its use as a member of the body. It 
would seem to be an extremely narrow and technical construc- 
tion of this contract to say that only a physical removal of every 
particle of that portion of the human anatomy known as the 
hand would entitle the insured to recover under the clause of the 
policy now under consideration, Is it not more reasonable and 
logical to conclude that, in the use of the language above re- 
ferred to, the ‘entire hand’ as a part of the human structure is 
considered in connection with the use to which it is adapted, and 
the injury which the loss of such use would entail? Is it not 
also fair to assume that this was regarded by the parties as the 
sense in which the contract was to be understood, and was one of 
the considerations which influenced the insured to enter into the 
contract ?” 


This case was afterwards affirmed by the court of appeals in 
a memorandum opinion which does not further discuss the legal 
points involved. A further case having some features in com- 
mon with the case at bar is Garcelon vs. Commercial Travelers’, 
etc., Ass’n, 184 Mass. 8, 67 N. E. 868, 100 Am. St. Rep. 540. 
Plaintiff was insured against the loss of an arm and suffered an 
accident necessitating the amputation’of his arm below the elbow. 
There, as here, the defendant contended that the loss of a por- 
tion of an arm was not the “loss of an arm” within the meaning 
of the policy; but the court overruled its contention. In Ful- 
ler vs. Locomotive Engineers’, etc., Ass’n, supra, the court, after 
citing authorities, remarks :— 


“These cases establish the proposition that where an insurance 
policy insures against the loss of a member, or a loss of an entire 
member, the word ‘loss’ should be construed to mean the destruc- 
tion of the usefulness of the member, or the entire member, for 
the purposes to which, in its normal condition, it was susceptible 
of application. In all of these policies the word ‘loss’ is used, and 
it is the loss of the member that is in terms insured against. As 
indicated in the last authority cited, the attempts of the insur- 
ance companies to avoid this construction by so changing the 
policy that it reads, ‘loss by severance of feet or hands,’ has 
failed; the courts holding, as before, that it is the loss of the use 
of the member which was the object of the contract.” 

1 Am. & Eng. Enc. Law, p. 301, sums up the authorities as fol- 
lows :— 
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“It has been contended on behalf of the insurance companies 
that the provisions in regard to the ‘loss’ of the hands and feet 
must be understood to imply an actual amputation or physical 
severance of these members from the body. But this view had 
not met with favor from the courts; it being held that, to entitle 
the insured to recover, physical severance is unnecessary, but it 
is sufficient if he has been deprived entirely of the use of his feet 
and hands as members of the body. And there can scarcely be 
any doubt as to the soundness of this view, for if the feet and 
hands cannot be used for the purposes of moving about or walk- 
ing, or for holding and handling things, they are in fact lost as 
much as though actually severed from the body. Many of the 
companies have altered their policies so as to read, ‘the loss of 
feet or hands by severance’ thereof; but this provision has been 
held to be intended to refer to the manner rather than to the 
exact physical extent of the injury.” 

We do not cite these excerpts as being precisely in point in the 
present case, but rather to indicate the tendency of the courts to 
adhere to the spirit rather than the strict letter of these contracts ; 
and, construing this policy in accordance with its spirit and sub- 
stance, we hold that the plaintiff has suffered the loss of his hand 
by the removal at the wrist, and therefore affirm the judgment. 

Moore, C. J., and Benson and Burnett, JJ., concur. 


—-—--9+@—-—- — 


SUPREME COURT OF WISCONSIN. 


ANDREWS 
vs. 


UNITED STATES CASUALTY CO.* 


1. WITNESSES—ACTION ON POLICY—EVIDENCE—IMPEACH- 
MENT. 

Where in an action on a life insurance policy, defended on the ground 
that insured shot himself, plaintiff claimed that insured was shot 
by E, and E. appeared as a witness for defendant, it was error to 
exclude evidence sought on cross-examination of defendant’s claim 
agent, relative to consultations between him and E.’s attorney during 
the pendency of a criminal prosecution against E. 

(For other cases, see Witnesses, Cent. Dig. § 1152; Dec. Dig. § 352.) 


2, NEW TRIAL—GROUNDS—NEWLY DISCOVERED EVIDENCE. 


In an action on a life insurance policy, the application for which warranted 
that insured was free from any infirmity, a new trial sought for newly 


~* Decision rendered, Feb. 9, 1915. 150 N. W. Rep. 947. 

















540 Insurance Law Journal Vol. 45. [Apr., 1915. 


discovered testimony, tending to show that he had an infirmity, was 
properly denied, where it appeared that the witness by whom such 
testimony would be given testified for defendant, and defendant must 
have known that, if insured had any infirmity, she knew of same, es- 
pecially where it ‘appeared that, since two juries had refused to believe 
such witness, such testimony would not on another trial be believed 
or change the result. 


(For other cases, see New Trial, Cent. Dig. §§ 207, 210-214; Dec. Dig. 
§ 102.) 


Appeal from Circuit Court, Ashland County; Samuel D. Hastings, 
Judge. 


Action by Mary C. Andrews against the United States Casualty Com- 
pany. From judgment for plaintiff, defendant appeals. Affirmed. 


Action upon a policy of accident insurance upon the life of one 
William T. Ebeling, who died from the effects of a bullet wound. There 
were two grounds of defense urged, viz., that the assured intentionally 
shot himself, and that he was of “intemperate habit,” contrary to a rep- 
resentation made by the assured in the application on which the policy 
was based. The action was here upon appeal from a previous judgment 
in plaintiff’s favor, and was reversed and sent back for a new trial on 
account of detail errors. 154 Wis. 82, 142 N. W. 487. 

Upon the present trial the jury returned a special verdict to the ef- 
fect: (1) That the injury which caused the death was inflicted by Cora 
Edwards; and (2) that Ebeling, at the time of making the application, 
was free from intemperate habits. 


A motion for new trial was made for errors committed on the trial 


and on account of newly discovered evidence; but the motion was denied 


and judgment rendered for the plaintiff for the amount of the policy and 
costs, from which the defendant appeals. 


Jeffris, Mouat, Oestreich & Avery, of Janesville, for Appellant. 
Martin, Martin’& Martin, of Green Bay, for ‘Respondent. 


Winstow, C. J. (after. stating the facts as above). 

No claim is made that the evidence is insufficient to sustain the 
verdict. The substantial errors claimed are but two in number, 
and will be briefly considered. 

[1] I. The great question in the case was whether Ebeling 
shot himself or whether his mistress, Cora Edwards, shot him; 
it appearing that the fatal shot was fired when the two were in a 
room together with no one else present. The deposition of Cora 
Edwards was taken and offered in evidence by the defendant, 
and was to the effect that he shot himself; on the other side there 
was considerable evidence of statements made by both Ebeling 
and the woman immediately after the shooting, and which were 
admitted as part of the res gestz, to the effect that she shot him. 
A criminal prosecution was immediately begun against the 
woman for murder, and the preliminary examination had. The 
plaintiff called the defendant’s claim agent, one Whalen, as an 
adverse witness, and attempted to show by him that he was 
frequently in consultation with the woman’s attorney in the 
criminal case during the early days of the criminal prosecution. 
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The questions were objected to, but the objections were over- 
ruled. The witness denied all such interviews, except one, which 
took place two or three weeks after the preliminary examination. 
It was, of course, to the interest of the defendant in the civil 
action that the woman should testify, not only that Ebeling shot 
himself, but also that she should testify to any and all facts 
which would point in that direction; it was also to the in- 
terest of the woman that she should so testify in the criminal 
case. If there was in fact a getting together or consultation. be- 
tween the woman or her attorney and the defendant’s claim 
agent prior to giving of her testimony in the civil case, it seems 
that the fact might very well be considered in determining the 
credibility of her testimony in the civil case. Not perhaps that it 
would be of great weight, but that it would be one of the facts 
entirely proper to be known by the jury when considering the 
amount of credence which ought to be given to her testimony ; 
in a word, a proper part of the setting of the picture. In this 
same connection objection was taken to a part of the argument 
of counsel for the plaintiff, in which he commented upon the 
supposed intimate relations between Whalen and the woman’s 
attorney in the criminal case. The remarks contained personal 
abuse which cannot be approved; nevertheless we do not feel 
that we can say that prejudice resulted therefrom. 

[2] II. On the day preceding the conclusion of the trial, the 
plaintiff called Fred C. Ebeling, the brother of the deceased, 
in rebuttal of the testimony introduced by defendant, tending to 
prove intemperate habits on the part of the deceased. Upon 
cross-examination the witness stated that he knew of his brother’s 
going to West Baden, and further that “I knew he was going to 
try to get help for his rupture.” The case proceeded without 
further reference to the matter until after the verdict came in, 
when the defendant moved for a new. trial, in part upon newly 
discovered evidence, and produced in support thereof the affidavit 
of Cora Edwards, in which she alleged that to her personal 
knowledge the deceased had a serious and painful rupture from 
1906 down to 1910, and related the facts with great detail and 
particularity. ‘The affidavit was met by counter affidavits of the 
chauffeur of the deceased, who also had the care of the flat which 
deceased occupied and was familiar with his personal effects and 
clothing, and by affidavits of business associates, all to the effect 
that they never had seen any indications of any such difficulty, 
also by the affidavit of a physician who gave the deceased two 
physicial examinations, one in June, 1907, and one in January, 
1909, and who swore that there was no indication at either time 
of any rupture. At both of such examinations the deceased was 
stripped of his clothing. 


The motion was overruled. Upon the question of the newly 
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discovered evidence or defense, the trial court very justly said 
in a written opinion :— 


“The defense is that the insured, in his application for insur- 
ance, represented and warranted that he was free from any 
‘physical disorder, defect, deformity, impairment, or infirmity,’ 
and that he had a rupture or hernia in the left side of his ab- 
domen. The insured was injured and died in September, 1910. 
Very shortly after his death defendant’s agent was on hand at 
the examination of Cora Edwards, seeking for grounds of de- 
fense against liability of defendant on its policy. Said Cora 
Edwards had lived with the insured for some months as his wife, 
and for some years as his mistress; the time covering that when 
the policy of insurance in question was obtained. When this action 
was commenced the defendant found the said Cora Edwards a 
witness willing to testify in its behalf to any fact known to her, 
which would constitute a defense in this action, and did so testify 
fully on all subjects concerning which she was interrogated. De- 
fendant knew that her knowledge of and acquaintance with the 
insured was such that she must have known the facts if he had 
any physical disorder, defect, deformity, impairment, or infirmity. 
The case was at issue two terms before reached for trial, tried 
and appealed to the Supreme Court, and tried a second time. 
The question presented by this application is: Did not due dili- 
gence on the part of the defendant require it to inquire of Cora 
Edwards as to the facts which it knew must be known to her, and 
which, if found, would constitute a defense to the action? The 
assertion of a claim under the policy is an assertion that the 
policy is valid and binding on the defendant. Defendant knows 
just what warranties were made in application. Breach of them 
or any is an affirmative defense. It becomes the defendant’s 
duty at once to use diligence to ascertain whether it has any de- 
fense because of breach of warranty. In Scott vs. Hobe, 108 
Wis. 239, 84 N. W. 181, a motion for a new trial was made on 
ground of newly discovered evidence. It appeared that the party 
knew that the proposed witness had occupied a position where 
he would be apt to know something about the facts. The court 
says: “The affidavits further showed that neither the defendant 
nor his attorneys had ever interviewed Lind to see if he 
knew any facts concerning the case previous to the trial. We 
think common diligence and prudence in preparing for trial 
would have suggested that Lind be interviewed to ascertain 
what knowledge he had concerning the matter. He was in de- 
fendant’s employ, was within easy access, and had seen plaintiff 
frequently during the employment; and it would seem quite 
probable that he might have some material conversations with the 
plaintiff.’ Cases are cited from other states to the proposition 
that diligence requires a party to inquire of one who it may be 
reasonably presumed has knowledge as to the fact; and it seems 


A.& H.} Southern Indemnity Ass'n vs. Ridgway. 543 


to me that the facts of this case bring it clearly within the rule.” 

To this the court might have added that two juries had rejected 
the testimony of the woman as utterly unworthy of belief, and 
that there would be small prospect of her testimony making any 
change in the result on a third trial. 

We find no other contention which seems to require detailed 
treatment. We have examined all the questions raised by the 
appellant and find no reason for reversing the judgment. 

Judgment affirmed. 

Timlin, J., took no part. 


\ 


SOUTHERN INDEMNITY ASS’N vs. RIDGWAY. 
(No. 883.)* 
(Supreme Court of Alabama.) 


1. INSURANCE — ACCIDENT INSURANCE — ACTIONS — 
PLEADING. 

In an action on an accident policy, it is sufficient if the complaint set out 
that part of the policy sued on, showing the consideration and the 
promise of which a breach was alleged, and it be generally averred 
that plaintiff complied with all the provisions of the contract; it not 
being necessary to set out all of the conditions precedent to recovery. 

(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


Appeal from Circuit Court, Walker County; James J. Curtis, Judge. 

Action by Dock Ridgway against the Southern Indemnity Association 
on an insurance policy. Judgment for plaintiff, and defendant appeals. 
Transferred from Court of Appeals. Affirmed. 


Coleman & Coleman, of Birmingham, for Appellant. 
Ray & Cooner, of Jasper, for Appellee. 


a Decision rendered, Nov. 7, 1914. Rehearing denied, Dec. 17, 1914. 67 
South. Rep. 446. 
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TRAVELERS’ PROTECTIVE ASS’N OF AMERICA vs. 
SMITH. (No. 22093.)* 


(Supreme Court of Indiana.) 


1. INSURANCE — FRATERNAL BENEFICIAL INSURANCE — 
POLICY—WHAT LAW GOVERNS—MISSOURI CONTRACT. 


Where the constitution of a fraternal beneficiary association provided that 
application for membership must be forwarded to the national secre- 
tary at the home office in the city of St. Louis, Mo., who should refer 
it to the national directors, and that, if approved, a certificate should 
be issued by the national secretary upon which all benefits were payable 
there, the policy was a Missouri contract. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175, 293, 1934; Dec. 
Dig. § 712.) 


5. INSURANCE—FRATERNAL BENEFIT. 


In an action to recover for fraud in the settlement of a certificate issued 
by defendant to plaintiff's husband on the ground that plaintiff, the 
beneficiary, had been induced to accept a smaller sum by reason of 
defendant’s fraudulent representations that that was all that was due 
or recoverable under the policy, which was a Missouri contract, 
evidence held to show that the defendant was not an accident insur- 
ance company or an assessment insurance company, but was a 
fraternal beneficial association under the laws of the state of Missouri. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


6. INSURANCE-—FRATERNAL BENEFICIARY ASSOCIATION— 
LAWS AND DECISIONS OF ANOTHER STATE. 


Under Rev. St. Mo. 1909, § 7109, et seq. providing for the organization of 
fraternal beneficiary associations, and’ Rev. St. 1809, § 1408, declaring 
such associations exempt from the provision of the general insurance 
laws of the state, and that no law thereafter passed should apply to 
them unless expressly designated therein, Rev. St. 1900, § 6045, pro- 
viding that in suits on policies of insurance on life issued in that state 
to a citizen of that state it shall be no defense that the insured com- 
mitted suicide, unless he contemplated such act when he applied for 
the policy, and that any stipulation in the policy to the contrary shall 
be void, as construed by the Missouri courts, does not apply to 
fraternal beneficiary associations. 


(For other casés, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.) 


7, INSURANCE—FORM OF INSURANCE—FRATERNAL BENE- 
FICIARY ASSOCIATION—MUTUAL ASSESSMENT COM- 
PANY. 


The act of a Missouri beneficiary association in coming into this state 
and complying with its assessment laws was not a declaration that it 
is an assessment association, since its real character was determined by 
its articles of association, policies, or certificates, or by the mutual 
character of the business it transacted, or attempted to transact; 
especially in view of the fact that Burns’s Ann. St. 1914, § 4764, ex- 
cepts fraternal associations from the operation of the assessment laws. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


* Decision rendered, Dec. 9, 1914. 107 N. E. Rep. 283. 
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8. INSURANCE—FORM OF INSURANCE. 


A Missouri association, which by its declaration, purposes, and plans was 
under the holding of the courts of Missouri a fraternal association, 
did not, under the decisions of such courts, become an assessment 
company from the fact that it was authorized to make assessments. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


9. INSURANCE—CAUSE OF DEATH—“‘SUICIDE.” 


Under the laws of Missouri (Rev. St. 1909, § 6045) providing that, in all 
suits upon policies of life insurance issued by any company doing busi- 
ness in that state to citizens of that state, it shall be no defense that 
insured committed suicide, unless it is shown that he contem- 
plated suicide when applying for the policy, “suicide” is not used in 
its technical sense, but in its popular meaning of death by one’s own 
hand, irrespective of mental condition, and includes all cases of self- 
destruction. 


(For other cases, see Insurance, Cent. Dig. §§ 1152-1158; Dec. Dig. § 445.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Suicide.) 


Appeal from Circuit Court, Johnson County; Wm. E. Deupree, Judge. 

Action by Ida M. Smith against the Travelers’ Protective Association 
of America. Judgment for plaintiff, and defendant appeals. Transferred 
from Appellate Court under Burns’s Ann. St. 1914, § 1405. Reversed, 
with instructions. 


See, also, 101 N. E. 817. 


John B. Elam, J. W. Fesler, and Harvey J. Elam, all of Indianapolis, 
and E. A. McAlpin, of Greenwood, for Appellant. 

Guilford A. Deitch, of Indianapolis, Charles A. Weathers, of Mem- 
phis, Tenn., L. Ert. Slack, of Indianapolis, and Joseph F. Cowern, of St. 
Paul, Minn., for Appellee. 


—-——-—- -@e@—-- - —- 


NATIONAL BEN. ASS’N vs. CLAY, Ins. Com’r.* 
(Court of Appeals of Kentucky.) 


2. INSURANCE — “ASSESSMENT INSURANCE COMPANY” :-— 
STATUTES. 


A foreign association incorporated to aid its members temporarily dis- 
abled by sickness or accident, issuing policies undertaking to pay cer- 
tain amounts in case of sickness or injury out of a fund created by 
voluntary donations, admission fees, and dues and assessments col- 
lected from its members, was an “assessment insurance company” 
within Ky. St. §§ 660-681, providing for the admission of foreign 
assessment insurance companies to do business in the state. 


(For other cases, see Insurance, Cent. Dig. § 12; Dec. Dig. § 17.) 


3. INSURANCE — FOREIGN CORPORATION — RIGHT TO DO 
BUSINESS. 


Petitioner in mandamus against the Insurance Commissioner to compel 
* Decision rendered, Jan. 28, 1915. 172 S. W. Rep. 922. 
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the issuance of a certificate authorizing it to do business in the state 
showed that it had furnished all the information required by Ky. St. 
§ 680, as amended by Acts 1910, c. 103, requiring a foreign insurance 
company to deposit a certified copy of its charter, a sworn copy of its 
statement of business ending the 3lst of the preceding December, a 
sworn certificate that it had paid, and was able to pay, its certifi- 
cates, a certificate of its right to do business in its home state, a de- 
posit for the benefit of policyholders, and authorizing refusal of a 
certificate when the commissioner is satisfied that it is in an unsound 
condition, or is not carried on within the limits of its organic law. 
Const. § 202, forbids a foreign corporation to transact business on 
more favorable conditions than prescribed for similar domestic cor- 
porations. Ky. St. §§ 752, 753, authorize the commissioner to exam- 
ine into the affairs of a foreign corporation and, on finding violation 
of its organic law, to exclude it from the state, and sections 667 and 
675 prescribe the procedure for meetings and election of officers, etc. 
Held, that it should not be denied admission because the foreign laws 
provided methods of incorporation different from the laws of this 
state, unless such foreign laws were against public policy; that the fact 
that its officers were under the absolute control of its board of di- 
rectors was no reason for denying its right to do business in the state; 
and that its charter and method of business were not so obnoxious to 
the state’s insurance laws as to authorize the commissioner to exclude 
it from doing business therein. 


(For other cases, see Insurance, Cent. Dig. § 12; Dec. Dig. § 17.) 


Appeal from Circuit Court, Franklin County. 

Mandamus by the National Benefit Association against M. C. Clay, 
Insurance Commissioner. Petition dismissed on demurrer, and petitioner 
appeals. Reversed, with directions to overrule demurrer, etc. 


James H. Polsgrove and J. P. Hobson & Son, all of Frankfort, for 


Appellant. 
James Garnett, Atty. Gen., and M. M. Logan, Asst. Atty. Gen., for 


Appellee. 
—--——_—$e@—___—__—__ 


BOLTON ws. INTER-OCEAN LIFE & CASUALTY CO. 
(No. 11 344.)* 
(Kansas City Court of Appeals. Missouri.) 


2. INSURANCE— HEALTH INSURANCE—BREACH OF WAR- 
RANTY—EVIDENCE—SUFFICIENCY. 

Evidence held to sustain a finding that the insured, under a health policy, 
did not breach the warranty as to his good health for five years be- 
fore application. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


3. INSURANCE—HEALTH INSURANCE—NOTICE OF DISABIL- 
ITY—WAIVER OF TIME OF NOTICE. 

Insured, in a health policy, requiring notice of disability from illness 
within ten days, had received the stipulated payment for illness, 


* Decision. rendered, Feb. 1, ‘1915. 172 S. W. Rep. 1187. 
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though he had not given the notice. He again became ill, and again 
failed to give notice within the stipulated time. Thereafter he asked 
insurer for blanks for sick benefit claims. Insurer sent blanks and 
wrote that in future he should remember to give notice promptly, and 
reserved its right to demand compliance with the policy. On receipt 
of the proofs of claim, insurer denied liability on the ground that the 
claim had been released. Held, that insurer waived notice within the 
specified time, and could not defeat a recovery for the sick benefits 
due for failure of insured to give notice. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1393; Dec. Dig. § 559.) 


4. INSURANCE — HEALTH INSURANCE — NOTICE OF CLAIM — 
WAIVER—EVIDENCE. 

Where insurer, in a health policy, had paid one claim for illness without 
the required notice, and sent blank proofs for a second claim, though 
timely notice had not been given, the fact that it, on receiving benefits, 
refused to pay on the ground that insured had previously released 
insurer from liability could be considered in determining the ques- 
tion of waiver by insurer of the required notice. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; Dec. 
Dig. § 664.) 


5. INSURANCE— HEALTH INSURANCE— CONTRACTS — CON- 
STRUCTION. 


A health policy providing for indemnity for disability from illness im- 
poses on insurer a liability for each disability produced by illness, 
though produced by the same cause. 


(For other cases, see Insurance, Cent. Dig. §§ 1177, 1178; Dec. Dig. § 454.) 


6. INSURANCE—HEALTH INSURANCE—LIABILITY—RELEASE 
—CONSIDERATION. 


Where insured, in a health policy, received an indemnity for disability 
from illness, and thereafter-paid the stipulated premiums without re- 
duction, a release of other disabilities arising from the same cause 
was without consideration, and did not defeat a recovery for subse- 
quent disabilities due to illness arising from the same causes. 


(For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603.) 


Appeal from Circuit Court, Callaway County; D. H. Harris, Judge. 

Action by Thomas M. Bolton against the Inter-Ocean Life & Casu- 
a Company. From a judgment for plaintiff, defendant appeals. Af- 
rmed. 


Cave & Eversole, of Fulton, for Appellant. 
J. R. Baker, of Fulton, for Respondent. 
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KING vs. PHYSICIANS’ CASUALTY ASS’N OF 
AMERICA. (No. 18000.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—MUTUAL BENEFIT ASSOCIATION—BY-LAWS 
—CONSTRUCTION—DIRECTORS. 

The by-laws of a mutual benefit association specified in detail the duties 
of the president of the association. These did not include duties as 
a member of the board of directors, of which the president was ex 
officio a member. Another by-law provided that, in the absence of the 
president, it should be the duty of the vice-president to perform the 
duties belonging to the office of president. Held, that the president 
alone became ex officio a member of the board of directors, and that 
the vice-president did not, in the absence of the president, become a 
member of such board. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


2. INSURANCE—MUTUAL ACCIDENT ASSOCIATION—SUSPEN- 
SION OF MEMRER—NONPAYMENT OF ASSESSMENT. 

When the failure to pay an assessment is claimed as a reason for the 
suspension of a member of a mutual accident association, which sus- 
pension forfeits the interest of the member in the association, the as- 
sessment must be made by a legally constituted body under the charter 
and by-laws of the association. If the assessment is not made by such 
a body, no suspension for its nonpayment can be made. 


(For _ cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 
§ 750.) 


(Additional Syllabus by Editorial Staff.) 


3. WORDS AND PHRASES—“EX OFFICIO.” 
The term “ex officio” denotes by virtue of the office. 
(For other definitions, see Words and Phrases, Second Series, Ex Officio.) 


Appeal from District Court, Douglas County; Leslie, Judge. 
Action by Mabel C. King against the Physicians’ Casualty Associa- 


tion of America. From a judgment for plaintiff on directed verdict, de- 
fendant appeals. Affirmed. 


Nolan & Woodland, of Omaha, for Appellant. 


‘ Byron G. Burbank and James H. Adams, both of Omaha, for Ap- 
pellee. 


* Decision rendered, Jan. 29, 1915. 150 N. W. Rep. 1010. Syllabus by 
the Court. 
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OKLAHOMA NAT. LIFE INS. CO. vs. NORTON. 
(No. 6396.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—POLICY—LIABILITY OF INSURER. 


Where a provision of an accident insurance policy provided that in the 
event of the death of the insured by bodily injury effected exclusively 
by external, violent, or accidental means, resulting in death within a 
given time, and the insured was killed by gunshot wounds inflicted by 
another, the insurer is liable to the beneficiary to the extent named in 
the particular provision of the policy, without regard to whether such 
fatal injury be deemed accidental or not; the character of the bodily 
injuries covered by the policy being in the disjunctive. 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


2. INSURANCE— ACCIDENT POLICY — CONSTRUCTION — LIA- 
BILITY OF INSURER. 

Where a different and disconnected provision of the policy creates a lia- 
bility only where death was caused within a fixed time by bodily in- 
jury effected exclusively by external, violent, and accidental means, 
while riding in or on any vehicle, or public or private conveyance, and 
where a lesser sum was payable, the provision of the policy named in 
the former paragraph remains unaffected by the conjunctive feature 
of the latter, creating liability only when the injury was by external, 
violent, and accidental means. 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


3. INSURANCE—POLICY—CONSTRUCTION—“OR”—“AND.” 

As used in the policy of insurance, the words “or” and “and” cannot be 
treated as interchangeable, so as to create a liability only where death 
was the result of external and violent means, but accidental as well. 
The character of the injuries named in the policy being in the dis- 
junctive, it is sufficient that death result from external and violent 
means alone. 

(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second Series, 
And; Or.) 


4. INSURANCE—ACCIDENT POLICY—CONSTRUCTION. 


As used in the policy of insurance, there is nothing in the context render- 
ing dubious the use of the conjunction “or.” Hence the conjunctive 
particle “and” cannot be substituted in its stead. 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


5. INSURANCE—POLICY—CONSTRUCTION. 


If a policy is so drawn as to require interpretation, and to be fairly sus- 
ceptible of two different constructions, the one will be adopted that is 
most favorable to the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 








* Decision rendered, Jan. 12, 1915. Rehearing denied, Jan. 30, 1915. 145 
Pac. Rep. 1138. Syllabus by the Court. 
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Commissioners’ Opinion, Division No. 1. Error from District Court, 
Grady County; Frank M. Bailey, Judge. 

Action by Mary C. Norton against the Oklahoma National Life In- 
eee Le. Judgment for plaintiff, and defendant brings error. 

rmed,. 


Ledbetter, Stuart & Bell, of Oklahoma City, for Plaintiff in Error. 
Welborne & Durbin, of Chickasha, for Defendant in Error. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


DISTRICT COURT OF APPEAL OF CALIFORNIA. 


First District. 


WOLVERINE BRASS WORKS, Inc., 


vs. 
PACIFIC COAST CASUALTY CO. cr San Francisco. (Civ. 1399.)* 


INSURANCE— FIDELITY INSURANCE—AVOIDANCE FOR 
BREACH OF WARRANTY. 

Insured’s false answers or statements in his letter or application for an 
indemnity bond against loss through his cashier, that the cashier had 
never been in arrears, that he knew no reason why the bond should 
not be issued, and that he was not indebted to him, declared by the 
policy to be warranties and part of the contract, were warranties 
broken in their inception, and, under Civ. Code, § 2612, the policy 
never attached to the risk; and the fact that insured made such 
statements in good faith and without negligence in the examination 
of its books, which would have disclosed the cashier’s prior embezzle- 
ment, was immaterial. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


Appeal from Superior Court, City and County of San Francisco; 
Stanley A. Smith, Judge. 

Action by the Wolverine Brass Works, Incorporated, against the Pa- 
cific Coast Casualty Company of San Francisco. Judgment for plaintiff, 
and defendant appeals. Reversed. 


Myrick & Deering, of San Francisco (James Walter Scott, of San 
Francisco, of counsel), for Appellant. 
Oliver Ellsworth, of San Francisco, for Respondent. 


; KERRIGAN, J. 

This is an appeal from a judgment in favor of plaintiff, and 
from an order denying defendant’s motion for a new trial in an 
action upon a policy of insurance issued by defendant, insuring 
the plaintiff against loss through the dishonesty of one Edwin J. 
Pope, its employee. 

Some time prior to the 15th day of July, 1910, Edwin J. Pope, 
who at that time was employed by plaintiff as cashier, applied to 
the defendant for an indemnity bond in a certain sum. There- 
upon defendant addressed a letter to plaintiff containing certain 
questions to be answered by it. Among these were :— 

“Has he [referring to Pope] ever been in arrears with you, or 
do you know of any reason why this bond should not be issued ?” 
and “Ts he now in debt to you?” 





* Decision rendered, Dec. 11, 1914. ‘Rehearing denied by Supreme Court, 
Feb. 8, 1915. 146 Pac. Rep. 184. 
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To both questions the plaintiff, through one of its officers, an- 
swered, “No.” The document containing the questions with their 
answers was returned to the defendant about the 18th day of 
July, and about a month later the indemnity bond upon which the 
present suit is brought was issued, relating back to June 15, 1910, 
as the date on which the risk was to take effect. Within the life 
of the bond Pope embezzled $1,255.79 from the plaintiff. At 
the trial it was also established that there had been a prior em- 
bezzlement by Pope, while in the employ of the plaintiff, con- 
cerning which, however, the testimony shows that plaintiff was 
ignorant at the time of the negotiations for the present bond. 

According to one of the stipulations of the policy, the state- 
ments or answers made in the letter of July 15th for the purpose 
of procuring the bond were declared to be warranties and part 
of the contract of insurance. 


At the conclusion of plaintiff’s case, which showed the facts 
above detailed, defendant moved for a nonsuit, which was de- 
nied; whereupon, and without any testimony being introduced 
by the defendant, the case was submitted to the jury, with the 
result already indicated. 


We think that the defendant’s contention must be sustained 
that under the proof the court should have directed a verdict in 
its favor. The above mentioned warranties being false, the 
policy issued in reliance upon them was, in our opinion, void ab 
initio. When a warranty is broken in its inception, the policy 
never attaches to the risk which it purports to cover. Civ. Code, 
§ 2612; Wenzel vs. Commercial Ins. Co. 67 Cal. 438, 7 Pac. 817. 

“As a warranty is in the nature of a condition precedent to the 
validity of the policy, and must be literally true, if the fact war- 
ranted is not true, there is a breach of+-the warranty. It follows 
as a matter of course that a breach of warranty will avoid the 
policy.” Cooley’s Briefs on Insurance, vol. 3, p. 1950. 


Plaintiff does not deny this as a sound proposition of law, nor 
is it denied, nor could it well be, that, so far as the phraseology 
of the bond and application therefor is concerned, the truth of 
the answers to the questions propounded in the application is 
warranted by the plaintiff. It claims, however, that inasmuch as 
the evidence showed that those answers were made in good faith, 
and without any negligence in the examination of the books— 
which might have led, but did not, to a knowledge of the prior 
embezzlement—the bond is valid, and the judgment should con- 
sequently stand. But the answers quoted, relating as they do to 
the existence of arrears by Pope in his then employment, had a 
direct and vital bearing upon the contract of insurance (Frost 
on Guaranty Insurance, 69), and they being, as we have seen, 
warranties, it is not important, according to the great weight of 
authority, that the party making them really believed them to be 
true. Being false in fact, the contract was thereby rendered 
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void. In American Credit Indemnity Co. vs. Carrollton, etc., Co., 
36 C. C. A. 671, 95 Fed. 111, it is said :— 

“When there is a distinct agreement that an application for 
insurance is a part of the contract, and the statements in the 
application are expressly declared to be warranties, they are to 
be treated as such, and not merely as representations, and must 
be strictly true, or the policy will not take effect.” 

So in Aétna Life Ins. Co. vs. France, 91 U. S. 510, 23 L. Ed. 
401, the same rule is declared :— 

“It is only necessary to reiterate that all the statements con- 
tained in the proposal must be true; that the materiality of such 
statements is removed from the consideration of a court or jury 
by the agreement of the parties that such statements are abso- 
lutely true; and that, if untrue in any respect, the policy shall be 
void.” 

In that case, as in this, the application was made the basis of 
the policy. 

In Clemans vs. Supreme Assembly R. S. of G. F., 131 N. Y. 
485, 30 N. E. 496, 16 L. R. A. 33, the court says :-— 

“The answer was a warranty, and upon this evidence there was 
a breach thereof. * * * It is not important that the party 
making the warranty really believe in its entire truth. If it be 
false, it avoids the contract.” 

See, also, Cobb vs. Covenant Mut. Benefit Ass’n, 153 Mass. 176, 
26 N. E. 230, 10 L. R. A. 666, 25 Am. St. Rep. 619; Model Mill 


Co. vs. Fidelity & Deposit Co., 1 Tenn. Ch. App. 365. 

It follows that the judgment and order should be reversed, and 
it is so ordered. 

We concur: Lennon, P. J., Richards, J. 


SUPREME COURT OF WISCONSIN. 


J. S. STEARNS LUMBER CO. 
vs. 


TRAVELERS’ INS. CO.* 


1. INSURANCE — LIABILITY INSURANCE — DEFENSES — ES- 
TOPPEL. 


An insurer of an employer against liability agreed by its policy upon no- 
tice to investigate or settle claims in its discretion, and to defend such 
claims, if deemed best, on condition that, in case of an accident, im- 
mediate notice should be given to it with full information and par- 


* Decision rendered, Feb. 9, 1915. 150 N. W. Rep. 991, 
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ticulars of any resulting claim, and, in case of suit, that all papers 
served should be promptly forwarded to it; no provision of the 
policy to be subject to waiver, except by an indorsement thereon. 
Injuries caused or sustained by persons employed in violation of law were 
excepted from the risks insured against. An employee was killed 
through the negligence of a coemployee under 16 years, whose 
employment was legal if he had an employment permit, which he did 
not have, but otherwise illegal. The insurer was notified of the acci- 
dent, but not as to the illegal employment, and it was informed by 
the employer and the minor that he was over 16. An action was 
brought on the ground, among others for which the insurer was lia- 
ble, that the minor was an incompetent employee. On the trial the 
minor testified that he was over 16, and his mother testified that 
he was under 16; but there was no evidence as to the statutory 
permit. Plaintiff recovered, and the insurer prosecuted an appeal. 
Held, that the insurer was not estopped to deny liability by its acts 
in taking charge and continuing in control of the litigation, as it had 
no knowledge of the facts until the mother’s testimony was given, 
and, under the policy, was not required to search therefor, but could 
rely on the employer informing it of the facts; and, even though the 
mother’s testimony put it upon inquiry as to the boy’s age, it was 
still entitled to rely on the presumption that the employer had not 
violated the law, especially as there were other alleged grounds of 
liability; and it was therefore in no event obliged to change its atti- 
tude toward the litigation, and moreover there was no presumption of 
prejudice to the employer from its continuance in control of the liti- 
gation. 


(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615.) 


2. INSURANCE—ACTIONS—PLEADING IN AVOIDANCE OF DE- 
FENSE—NECESSITY. 


In an action on an employer’s liability insurance policy, defended on the 
ground that the injuries, on account of which suit was brought, were 
excepted by the policy, plaintiff, having failed to plead that defendant 
was estopped to set up such defense, waived the estoppel, since while 
this rule has been much relaxed, where the benefit of an estoppel is 
claimed which would work considerable hardship in that it would 
enrich the one invoking it largely on account of the acts of another 
slightly, if at all, prejudicial to the one invoking the estoppel, such 
person should be held strictly to the doctrine of waiver. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1626, 1628, 1629; Dec. 
Dig. § 641.) 


Appeal from a judgment of the Circuit Court of Ashland County; G. 
N. Risjord, Judge. Reversed. 

Action on a policy of indemnity accident insurance. Plaintiff, a 
manufacturing company, purchased of defendant a policy of insurance 
against loss by accidents which might happen to its servants in the course 
of their employment. Thereby defendant, in case of such an accident, 
agreed :— 

1. Upon notice to investigate or settle the claim for damages in its 
discretion. 

2. In the insured’s name to defend against such claims if deemed best. 

3. To pay specified expenses and a stipulated percentage of the award 
of damages. 

4. Injuries caused or sustained by persons employed in violation of 
law or the contract as to age not to be within the risk insured against. 
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5. The foregoing conditioned upon, in case of an accident, immediate 
notice being given to the assurer, in manner indicated, with full informa- 
tion and particulars of any resulting claim and, in case of suit, all papers 
served being promptly forwarded to the assurer, and, upon its request, 
plaintiff aiding in settling the matter or contesting it. 

6. No provision of the policy to be subject to waiver except by an in- 
dorsement on the policy signed by some one of specified persons. 

June 21, 1911, while the policy was in force, defendant employed 
John Pikus, who, later while performing his duties, was fatally injured 
through negligence of a coemployee who was under the age of 16 
years and, so, not legally employed unless he had a permit pursuant to 
the provisions of Chapter 338, Laws of 1909. He did not have such per- 
mit. Defendant was notified of the accident; but not of the facts as to 
the alleged employment of the minor, nor of any matter in respect there- 
to. Defendant’s adjuster made an investigation and was informed by 
the minor and also by plaintiff's representative that he was over 16 
years old when hired. Defendant relied thereon and the fact that no in- 
formation to the contrary was furnished by plaintiff. Action was brought 
against the latter to recover damages on several grounds, including that 
of knowingly employing or retaining in service an incompetent employee 
whose conduct produced the death of the intestate. The complaint did 
not disclose the age of the employee. In due course, defendant performed 
its agreement as to carrying on the litigation in the name of the em- 
ployer, and the latter assisted, as agreed; but did not bring to the former’s 
attention the facts as to the illegal employment. 

There was conflicting evidence on the trial of the first action as to the 
minor’s age. His mother testified that he was under 16 years of age 
at the time of the accident, and he testified he was over that age. That 
was not regarded as important except as bearing on the question of in- 
competency. Nothing was said as to whether the boy was not legally 
employed by reason of not having the statutory permit. That had noth- 
ing to do with the issue tried. Plaintiff recovered. In due course, with 
approval of the employer, the cause was appealed to this court. Defend- 
ant continued to perform its contract. The judgment was ‘affirmed. 
O’Sullivan vs. J. S. Stearns Lumber Co., 154 Wis. 467, 143 N. W. 160. In 
the opinion the court, by mistake, supposing subdivision 2, § 1728a, Stats., 
forbidding, absolutely, employment of minors of the age of the particular 
one in doing the kind of work he was engaged in when the accident oc- 
curred, referred thereto as if it applied to the case. It did not apply be- 
cause of not being in existence until after the accident. The judgment 
was affirmed because the verdict as to negligent retention of the incompe- 
tent employee was sustained by the evidence. In due course, this action 
was brought for indemnity. The insurance company defended because 
of the accident having been caused by a person who was unlawfully em- 
ployed. 

The action was tried without a jury. Evidence was produced es- 
tablishing facts substantially as stated, and this: During the investigation 
by defendant prior to the first action, it became informed of the facts, 
except as to the boy’s age and his not having had a legal permit. The 
mother was not asked in respect thereto. It was informed by the em- 
ployer that he was over sixteen years old and had a permit to work. It 
did not know the age of the boy until the mother testified on the trial of 
the first action. It had no knowledge, then, of the illegal employment. It 
continued to the end in control of the litigation on behalf of defendant. 

It was agreed that judgment should go for defendant unless it 


waived, or was estopped from defending upon the ground of, the illegal 
employment. 


The trial court concluded that by continuing to defend the first ac- 
tion after notice of the age of the incompetent employee, without claim- 
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ing indemnity from the risk, defendant was estopped from invoking the 
benefit of the policy exception in its favor. 
Judgment was rendered accordingly, and defendant appealed. 


A. W. McLeod, of Washington, for Appellant. 
Geo. F. Merrill, of Ashland, for Respondent. 





| MARSHALL, J. 

[1] The conclusion of the trial court that appellant became 
informed of the illegal employment by the mere suggestion of 
the boy’s age by the mother on the trial of the first action, can- 
not be approved. The age of the minor was not an issue before. 
At best, the fact was then involved in conflicting evidence. The 
mother testified one way and the boy another. But conceding 
that the mother’s testimony was the best, and should have been 

believed, it did not settle the question of whether he was illegally 

employed. The vital fact of whether he had a legal permit was 
not touched upon by the evidence. So the court was not war- 
ranted in finding the illegal employment was established and 
brought to appellant’s attention on the first trial. 

Employment of the minor without the proper permit, was a 
serious misdemeanor. It was punishable by fine or imprison- 
ment. ‘The presumption, from appellant’s standpoint, was in 
favor of innocence. The mere evidence of the minor’s age did 
not overcome that presumption, or very much affect it. So the 
basic feature of the recovery is wanting. 

Again, assuming that the evidence of the boy’s age was suffi- 
cient to put appellant upon inquiry, if the particular matter was 
vital to its interest, it was not in this case because the grounds 
of negligence were four in number. Had the claimant prevailed 
upon either of three, it would have been within the risks insured 
against. So, appellant was not, in any event, obliged to change 
its attitude toward respondent in the former action until judg- 
ment was rendered in the circuit court, grounded on the particu- 
lar circumstance. Even that did not put appellant to its election 
because the presumption against violation of law still persisted in 
its favor. 


Probably the learned circuit court was misled by the sug- 
gestion in 154 Wis. 468, 143 N. Y. 160, as to the boy having been 
illegally employed. We must presume that, had it been appre- 
ciated that the law of 1909 ruled, the inadvertence here would 
not have created the difficulty which seems to have occurred. 

[2] The further point might well be considered fatal to re- 
spondent’s case. It depended, in order to make out a case 
against appellant, upon estoppel. It had ample opportunity to 
plead it and should have done so as the very groundwork of lia- 
bility. It did not do so. In such circumstances the estoppel is 
deemed waived. 


While the rule suggested has been rather softened in recent 
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years, and probably should be administered equitably,—not tech- 
nically, when it comes to claiming the benefit of an estoppel by a 
person, which would work considerable hardship if successful, 
in that it would enrich the one invoking it largely on account of 
acts of another but slightly, if at all, prejudicial to that one, such 
person should be held pretty strictly to the doctrine of waiver and 
estoppel as to his own conduct. 

[3] It may be said that waiver of the right to insist upon es- 
toppel, if there were one, by not pleading it, does not apply here 
because appellant waived that requisite by not objecting to evi- 
dence; but there was nothing to object to. Substantially all facts 
set forth in the complaint were admitted. No evidence was 
necessary to prove them. Evidence introduced simply substan- 
tiated the pleaded defense. 

It must be appreciated that, in a case of this sort, the defend- 
ant does not lose his right by mere waiver. Valuable rights, in- 
volving large amounts of money, are not taken away by legal 
principles except upon substantial grounds. There may be mere 
waiver—action by one relied upon by another, and a change of 
attitude which does not involve any loss or prejudice to such 
other, whatever,—the intentional doing or failing to do an act 
with knowledge, actual or constructive, of the facts, involving 
voluntary relinquishment of a right, actually or constructively, 
within the knowledge of the relinquisher. That is one thing. 
Pabst Brewing Co. vs. Milwaukee, 126 Wis. 110, 105 N. W. 563; 
McNaughton vs. Des Moines Life Ins. Co., 140 Wis. 214, 224, 
122 N. W. 764; McDonald vs. Markesan Canning Co., 142 Wis. 
251, 256, 125 N. W. 444; Will of Rice, 150 Wis. 401, 468, 136 N. 
W. 956, 137 N. W. 778; Somers vs. Germania Nat. Bank, 152 
Wis. 210, 219, 138 N. W. 713. But it does not apply efficiently 
here, because there was neither knowledge, actual or con- 
structive, of the facts. Had it been otherwise, and the other ele- 
ment of waiver existed, without some substantial element of es- 
toppel, it would not have benefited respondent. 

Counsel cite to our attention Goodwille vs. London G. & A. 
Co., 108 Wis. 207, 84 N. W. 164, which is merely to the effect 
that such a clause as that in question is a limitation of liability, 
taking the loss outside of the risks insured against. That is con- 
ceded in this case. The authority has nothing to do with any con- 
troverted matter. 

In each of the adjudications cited to us, which deal with the 
particular matter, the element of estoppel was very prominent 
and upon that, instead of waiver, in the technical sense, the de- 
fense of illegal employment was held inefficient. Tozer vs. Ocean 
Accident & Guar. Corp., 94 Minn. 478, 103 N. W. 509; Humes 
Const. Co. vs. Philadelphia Casualty Co., 32 R. I. 246, 79 Atl. 1, 
Ann. Cas. 1912D, 906; Royle Mining Co. vs. Fidelity & Casualty 
Co. of New York, 126 Mo. App. 104, 103 S. W. 1098; Employ- 
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ers’ Liability Ins. Corp. vs. C. & B. Coal Co., 141 Fed. 962, 73 
C. C. A. 278; Fairbanks Can Co. vs. London Accident Co., 154 
Mo. App. 327, 133 S. W. 664; Globe Nav. Co. vs. Maryland 
Casualty Co., 39 Wash. 299, 81 Pac. 826; Glens Falls Portland 
Cement Co. vs. Travelers’ Ins. Co., 162 N. Y. 399, 56 N. E. 897. 

In the first of those cases the insurance company, from first to 
last, knew all the facts, yet insisted upon carrying on the litiga- 
tion and neglected to notify the assured of an opportunity, which 
was presented, of making an advantageous settlement. 

In the next case, the facts were all known to the insurance 
company, but it, through mistake of law, supposed itself liable 
and handled the litigation to the practical exclusion of the em- 
ployer. 

In the next, with full knowledge of all the facts, the insurance 
company conceded its liability until the doors were fully closed 
for the assured, to do anything for protection in its own behalf. 

In the last case, the insurance company took charge of the liti- 
gation and continued it down to the trial, and then abandoned it 
under such circumstances as to leave defendant unable to make 
a defense and so the case went, practically, by default. Thus it 
will be seen that prejudicial features which operated, efficiently, 
in the many cases cited, were entirely absent here. 

Recapitulating, appellant did not have knowledge of the facts 
until after the first case was concluded. It was not obliged to 
search therefor, because respondent agreed to furnish the in- 
formation thereof and it had a right to assume, until informed 
to the contrary, that respondent had not violated the law. The 
condition upon which respondent relied to estop appellant from 
having the benefit of its pleaded defense it created by not giving 
the former full information at the start; moreover, by mislead- 
ing respondent as to the age of the boy and his having a permit. 
There is not, under the circumstances, any presumption of preju- 
dice to the interests of respondent because of its carrying on 
the litigation as it did. Especially is that so, since there were 
three grounds of liability insisted upon which were within the 
risks insured against. There was no affirmative evidence of 
prejudice,—not a particle. The condition which respondent cre- 
ated may have caused appellant to defend the first action at con- 
siderable expense, when had it been fully informed it would not 
have done so. The doctrine of estoppel applies quite clearly to 
respondent's position but not to appellant’s. 

The judgment is reversed, and the cause remanded, with direc- 
tions to dismiss with costs. 

Timlin, J., took no part. 





Misc.} Bankers’ Surety Co. vs. Town of Holly. 


BANKERS’ SURETY CO. vs. TOWN OF HOLLY. 
(No. 4085.)* 
(United States Circuit Court of Appeals, Eighth Circuit.) 


3. INSURANCE— FOREIGN CORPORATIONS—SERVICE OF 
PROCESS—TECHNICAL DEFECTS. 


In an action against a foreign surety company, an objection to the serv- 
ice of the summons because made upon the Deputy Commissioner of 
Insurance, instead of the commissioner, appointed by defendant as 
its attorney upon whom service might be made, pursuant to statute, 
was very technical, and did not appeal favorably to a court of justice, 
where defendant had received the summons and complaint. 


(For other cases, see Insurance, Cent. Dig. §§ 1573, 1574; Dec. Dig. § 627.) 


4. INSURANCE—FOREIGN CORPORATION—SERVICE OF PROC- 
ESS—STATUTORY PROVISION. 


Under Laws Colo. 1907, p. 447, § 22, requiring foreign insurance compa- 
nies, before transacting business in the state, to appoint the Com- 
missioner of Insurance their attorney upon whom process may be 
served, and to stipulate that such authority shall continue in force so 
long as any liability remains outstanding against the company in the 
state, where a foreign surety company, after filing a power of at- 
torney irrevocably consenting that process might be served upon the 
commissioner, withdrew from the state, and its withdrawal was ac- 
cepted by the Commissioner of Insurance, but it never attempted to 
revoke such irrevocable consent, and it thereafter executed outside 
the state a bond to secure performance of a contract with a town in 
Colorado, which the contractor delivered to the town ‘within the 
state, the execution and delivery of such bond was a transaction of 
business in the state, and authorized the service of process in a suit 
thereon upon the Commissioner of Insurance, as the bond did not 
become legally binding until accepted by the town. 


(For other cases, see Insurance, Cent. Dig. §§ 1573, 1574; Dec. Dig. § 627.) 


5. INSURANCE—FOREIGN CORPORATION—SERVICE OF PROC- 
ESS—ESTOPPEL 


Where a foreign surety company, which executed an appointment of the 
Commissioner of Insurance as its attorney upon whom process might 
be served in consideration of the privilege of doing business in a 
state, after withdrawing from the state executed a bond to secure the 
performance of a contract, attached to and made a part of the bond, 
and providing that a bond should be given by a surety company regu- 
larly incorporated and authorized to operate in the state, the surety 
company was estopped to deny that it was authorized to do business 
in the state and was doing business therein, so as to authorize the 
service of process upon the Commissioner of Insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1573, 1574; Dec. Dig. § 627.) 


In Error to the District Court of the United States for the District 
of Colorado; John A. Riner, Judge. 


Action by the Town of Holly against the Bankers’ Surety Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


* Decision rendered, Jan. 4, 1915. 219 Fed. Rep. 96. 
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W. E. Clark, of Denver, Colo., for Plaintiff in Error. 
John H. Fry, of Denver, Colo. (Pershing & Titsworth and Caldwell 
Martin, all of Denver, Colo., on the brief), for Defendant in Error. 


NATIONAL SURETY CO. er. au. vs. PRICE.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—SURETY BONDS—CONSTRUCTION. 


A bond given to insure the performance of a building contract was an 
insurance contract, and should be so construed as to afford insured 
the protection for which he paid. 


| (For other cases, see Insurance, Cent. Dig. §§ 292, 294-298, Dec. 
Dig. § 146.) 


3. INSURANCE—CONTRACTOR’S BOND—A C TION S—SUFFI- 
CIENCY OF EVIDENCE. 


In an action between a building contractor’s surety and the owner of the 
building, evidence held to support a finding that the owner’s agent did 
not pay money to the contractor or fail to give notice to the surety, 
as required by the bond, of the nonpayment of any claim by the con- 
tractor after he had notice and knowledge of the facts such as would 
lead an ordinarily prudent person, situated as he was, to conclude 
that the claim remained unpaid within the meaning of the bond. 


(For other cases, see Insurance, Cent. Dig. § 748; Dec. Dig. § 317.) 


Appeal from Circuit Court, Jefferson County, Chancery Branch, Sec- 
ond Division. 

Action against the National Surety Company and others to enforce 
mechanics’ liens against the property of W. B. Price. From the judgment, 


the Surety Company and Henry J. Schoo appeal, and Price cross-appeals. 
Affirmed. 





















John Bryce Baskin, of Louisville, for Appellant National Surety Co. 
M. A., D. A. & J. G. Sachs and Benjamin Sachs, all of Louisville, for 
Appellant Henry J. Schoo. 

Fred Forcht, Jr., and P. J. Cosgrove, both of Louisville, for Appellee 
J. Guy Everett Co. 

Wm. F. Clarke, Jr., of Louisville, for Appellee Wm. B. Pell & Bro. 

Furlong,. Woodbury & Furlong, of Louisville, for Appellees Mehler 
& Eckstenkemper and G. W. Younger. 


Pryor & Castleman and David R. Castleman, all of Louisville, for Ap- 
pellee W. B. Price. 


* Decision rendered, Feb. 10, 1915. 172 S. W. Rep. 1072. 


Life. ] Tower vs. Stanley. . 


LIFE. 
SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK, 


TOWER 


Us. 


STANLEY (three cases).* 


3. INSURANCE—VALIDITY. 


An assignment of a life policy need not be attached to the policy itself. 
(For other cases, see Insurance, Cent. Dig. § 479; Dec. Dig. § 209.) 


4. INSURANCE—ASSIGNMENT—EQUITABLE ESTOPPEL. 

While a material alteration of an assignment of an ihsurance policy will 
avoid the policy, defendant, having executed the assignment in blank 
as collateral security for two promissory notes, is estopped to deny the 
authority of the payee of the notes to write in the name of defendant, 
who advanced the money and received the notes 


(For other cases, see Insurance, Cent. Dig. § 479; Dec. Dig. § 209.) 


5. INSURANCE—ASSIGNMENT-—EQUITABLE ESTOPPEL. 


Where plaintiff borrowed money and gave a blank assignment of his life 
policy, which assignment was without plaintiff’s notice transferred to 
defendant, who advanced the money for the loans, plaintiff, having 
borrowed further sums from the ostensible lender, is not estopped to 
question the assignment, though he agreed that the policy should stand 
as security for the further loans, where the ostensible lender raised 
the amounts of the notes before negotiating them to defendant. 


(For other cases, see Insurance, Cent. Dig. § 479; Dec. Dig. § 209.) 


Report from Supreme Judicial Court, Suffolk County. 
Three actions by Samuel F. Tower against Harry R. Stanley, as ex- 
ecutor. On report. Judgment for plaintiff. 


Brandeis, Dunbar & Nutter, of Boston, for Plaintiff. 
Mayberry, Hallowell & Hammond, of Boston (J. Butler Studley, of 
Boston, and Philip H. Bunker, of Cambridge, of counsel), for Defendant. 


BRALEY, J. 

[1] The plaintiff’s promissory notes described in the second 
and third suits having been materially altered after delivery and 
before maturity, without his knowledge or consent, by one 
Williams, of whom he hired the money, raising the amounts, and 
also in two of them inserting a clause for interest and in the 
other two by increasing the rate of interest, the defendant at 
common law could not enforce either note against the maker. 
Greenfield Savings Bank vs. Stowell, 123 Mass. 196, 198, 25 Am. 
Rep. 67, and cases cited. : 


* Decision rendered, Mar. 3, 1915. 107 N. E. Rep. 1010. 
Vol. XLV.—37 
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But under R. L. c. 73, § 141, this rule was changed and “when 
an instrument has been materially altered and is in the hands of 
a holder in due course, not a party to the alteration, he may en- 
force payment thereof according to its original tenor.” The de- 
fendant, whose testator was upon the record an innocent pur- 
chaser for value, accordingly could recover on the first two notes 
the amounts for which they were originally given with interest 
thereon at 5 per cent, the rate agreed upon by the plaintiff and 
Williams. R. L. c. 73, § 69. Thorpe vs. White, 188 Mass. 333, 
74 N. E. 592; Pierce vs. Boston Five Cents Savings Bank, 129 
Mass. 425, 434, 37 Am. Rep. 371; R. L. c. 73, § 3. 

[2] But under the finding that when the two last notes were 
signed and delivered the name of the payee was in blank and 
Williams was authorized only to fill in his own name as payee, 
the plaintiff contends that the defendant is not a holder in due 
course, If they had been filled as authorized and then negotiated, 
the defendant would have held in due course instruments com- 
plete and regular upon their face without notice of any infirmity, 
as defined in R. L. c. 73, §§ 69 and 73. 

The notes, however, under section 25, requiring that “where 
the instrument is payable to order the payee must be named or 
otherwise indicated * * * with reasonable certainty,” were 
incomplete instruments, not regular upon their face. Shaw vs. 
Smith, 150 Mass. 166, 167, 22 N. FE. 887, 6 L. R. A. 348; Colson 
vs. Arnot, 57 N. Y. 253, 259, 15 Am. Rep. 496. 

It was well settled before the statute that the plaintiff having 
issued these notes, with the intent to become bound for the 
amounts stated, any bearer who came regularly by them could fill 
the blanks with his own name. The maker, having put his com- 
mercial paper in circulation, is estqpped to set up the defect and 
a holder in good faith and for value is deemed to have been 
given implied authority to fill the blanks with appropriate terms. 
Ives vs. Farmers’ Bank, 2 Allen, 236, 240; Burgess vs. Blake, 
128 Ala. 105, 28 South. 963, 86 Am. St. Rep. 78, 107, 108, where 
many of the cases are collected. 


By section 31 this rule was changed. While the person in 
possession has authority prima facie to complete it by filling up 
the blanks therein, it cannot when completed be enforced against 
any person who became a party thereto prior to completion, unless 
filled up in accordance with the authority given, and within a 
reasonable time. Hartington Nat. Bank vs. Breslin, 88 Neb. 47, 
128 N. W. 659, 31 L. R. A. (N. S.) 130, Ann. Cas. 1912B, 1008. 
The general purpose of the statute was to make the law of 
negotiable instruments uniform, and we are unable to perceive 
any sufficient reason why sections 25, 31 and 69 should not be 
construed in conformity with their express meaning. 


It is therefore plain that the defendant, while a holder for 
value, is not a holder in due course and having purchased with 
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notice upon their face that when delivered by the maker they 
were in an inchoate state, he was put upon inquiry as to the 
authority of Williams, and the plaintiff is not bound by the notes 
in the defendant’s possession. Boston Steel & Iron Co. vs. 
Steuer, 183 Mass. 140, 66 N. E. 646, 97 Am. St. Rep. 426; 
Thorpe vs. White, 188 Mass. 333, 74 N. E. 592; Fillebrown vs. 
Hayward, 190 Mass. 472, 77 N. E. 45; Liberty Trust Co. vs. 
Tilton, 217 Mass. 462, 105 N. E. 605; R. L. c. 73, §§ 69, 73, 75. 

[3, 4] By the first bill the plaintiff further asks that the policy 
of life insurance he assigned to Williams as collateral security 
for the payment of. the first notes, and which they subsequently 
agreed should be held to secure the second notes, but fraudulently 
transferred by Williams to the testator when he purchased the 
first notes, may be delivered to him and the assignment canceled. 
We assume in the defendant’s favor from the findings of the 
single justice, that when delivered by the plaintiff the name of 
the assignee had not been inserted. 


While upon the record Williams had no authority to insert any 
name but his own, or to add the name of the witness, or write 
in the consideration, and the insertion of the name of the testator 
as assignee was in furtherance of the fraud practiced upon the 
plaintiff, yet the assignment had been given for the amounts he 
actually had borrowed. It was unnecessary that it should be 
attached to the policy, and if it had been completed and after- 
wards was altered materially it could have been avoided. Bacon 
vs. Hooker, 177 Mass. 335, 58 N. EK. 1078, 83 Am. St. Rep. 279. 
The plaintiff, however, was not obliged to deliver an incomplete 
instrument. It recites that “upon payment of loan with interest 
by me at any time policy is to be returned to me and this assign- 
ment to be then null and void,” and by leaving the name blank 
the testator, who acted in good faith, was misled into the belief 
that Williams, who had possession of the policy, also had the 
right to deal with the assignment by filling in the blank in con- 
nection with the first notes, the regularity of which upon their 
face was unquestioned. ‘The plaintiff is precluded from now 
contending that the instrument is invalid. Scollans vs. Rollins, 
179 Mass. 346, 352, 60 N. E. 983, 88 Am. St. Rep. 386; Russell 
vs. American Bell ‘Telephone, 180 Mass. 467, 470, 62 N. E. 751; 
Westlake vs. Dunn, 184 Mass. 260, 262, 68 N. E. 212, 100 Am. 
St. Rep. 577; Herman vs. Conn. Mut. Life Ins. Co., 218 Mass. 
181, 105 N. E. 450. 


The first notes being valid for their original tenor the plaintiff 
concedes that he must pay the amounts, and it would follow that 
upon payment he would be entitled to a cancellation of the as- 
signment and a return of the policy. 


[5] The transaction of the second loan to the plaintiff was not 
in any way connected with the first loan. At that time, but un- 
known to the plaintiff, the policy which he agreed should be held 
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as collateral security for the second loan had been assigned to 
the defendant’s testator. The assignment had passed from 
Williams’s possession and it had ceased to be an instrument in 
blank, nor does it appear that the defendant knew of its original 
condition. The right of the defendant to retain the assignment 
as security for the second notes accordingly depends upon the 
scope of the agency of Williams, and the plaintiff is not estopped 
from showing, as the single justice found, that he had no 
authority to borrow of the defendant or to make the pledge. 
McNeil vs. Boston Chamber of Commerce, 154 Mass, 277, 285, 
28 N. E. 245, 13 L. R. A. 559; Nourse vs. Jennings, 180 Mass. 
592, 62 N. E. 974. 

It is urged, citing Joslyn vs. Wyman, 5 Allen, 62, that, having 
acted in good faith, it would be inequitable to allow the plaintiff 
to redeem without paying the amount of the original loans. It 
was there held that, although a mortgage could not be enforced as 
security for a debt not within its terms, yet as the parties had 
made an oral agreement that it should stand as security for a 
further loan, the mortgagor could not have it discharged in 
equity without payment of the money lent. But as the plaintiff 
never agreed that the policy should be transferred to the defend- 
ant as security for the payment of any sum whatever, the present 
case is not within that decision or the cases which have followed 
it. Nourse vs. Jennings, 180 Mass. 592, 62 N. E. 974; Whitney 
vs. Window Screen Manuf. Co., 187 Mass. 557, 560, 73 N. E. 663. 

[6] The jurisdiction of a court of equity to afford complete 
relief is unquestioned. Busiere vs. Reilly, 189 Mass. 518, 75 
N. E. 958; Rice vs. Winslow, 182 Mass. 273, 65 N. E. 366. 

And the defendant, as executor, upon payment with interest 
of the first notes, is to deliver not.only the policy and assignment 
duly cancelled but, as executor and individually, the second notes 
to the plaintiff, who is to recover but one bill of costs. Smith vs. 
Everett, 126 Mass. 304. 

Ordered accordingly. 





Life.] Liesney vs. Metropolitan Life Ins. Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. FourtH DEPARTMENT. 


LIESNEY 
vs. 


METROPOLITAN LIFE INS. CO.* 


1. INSURANCE — PAYMENT OF PREMIUM — DEFAULT — FOR- 
FEITURE OF POLICY—STATUTE 

Under Insurance Law (Consol. Laws, c. 28) § 92, providing that no life 
insurance policy shall be forfeited for default in payment of the pre- 
mium within one year from such default, unless notice is given, and 
that no action shall be maintained to recover under a forfeited policy 
unless it is instituted within two years from the day upon which the 
default was made in paying the premium, there can be no recovery 
on a policy where the insured died more than one year after default- 
ing in the payment of the premium, of which no notice was given, 
though the action was begun thereon less than two years after the 
default, since, whatever the meaning of the clause limiting the action 
may be, the time limit against a forfeiture of the policy for default 
in payment of premiums is one, and not two, years. 

(For other cases, see Insurance, Cent. Dig. §§ 905-907, 1032, 1033; Dec. 
Dig. § 353.) 


Appeal from Trial Term, Oneida County. 

Action by Sophia Liesney against the Metropolitan Life Insurance 
Company. Judgment for the plaintiff, from which the defendant appeals, 
and also from the order denying defendant’s motion to vacate and set 
aside verdict and for a new trial (86 Misc. Rep. 650, 148 N. Y. Supp. 1057) ; 
and plaintiff appeals from so much of the order as overruled her objections 
to the power of the court to pass upon a motion for a new trial. Judg- 
ment and order, so far as appealed from by the defendant, reversed, and 
new trial granted. 


Argued before Kruse, P. J., and Robson, Foote, Lambert, and 
Merrell, JJ. 


Warnick J. Kernan, of Utica, for Appellant. 
W. F. Dowling, of Utica, for Respondent. 


Kruse, P. J. 

The plaintiff seeks to recover upon a life insurance policy of 
$500, issued by the defendant March 31, 1908, upon the life of 
her husband, who died February 10, 1910, in which she is named 
as the sole beneficiary. 

The case comes here for the second time. Upon the first trial 
the jury renderedea verdict of no cause of action, but upon appeal 
this court granted a new trial upon the exception of plaintiff’s 
counsel to the refusal to charge that the nonpayment of a a pre- 


* Decision rendered, Mar. 3, 1915. 151 N. Y. Supp. 1084. 
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mium and the forfeiture of a policy are affirmative defenses, 
which must be established by the defendant by a preponderance 
of evidence. 147 App. Div. 253, 131 N. Y. Supp. 1087. Upon 
the second trial a verdict was rendered for the plaintiff, and the 
material questions of fact submitted to the jury were: (1) 
Whether the premiums except the first one were left unpaid, as 
claimed by the defendant; and (2) whether notice of the due 
date for the payment of the premium was mailed by the defend- 
ant as provided by section 92 of the Insurance Law. Laws 1906, 
c. 326, § 29, amending Laws 1897, c. 218, § 2, amending section 
92 of the General Insurance Law (Laws of 1892, c. 690, now 
Laws 1909, c. 33, § 92). The jury found a verdict for the plain- 
tiff, but under the charge the verdict may rest upon an affirmative 
finding upon either of the two propositions stated. The learned 
trial judge charged the jury, in effect, that even though there 
had been default in the payment of premiums the verdict must 
be for the plaintiff if the notice had not been given, and the de- 
fendant’s exception fhereto raises the precise question presented 
by this appeal. ‘That question was not raised on the first trial 
or upon the appeal to this court. 

[1] ‘The policy by its express terms makes the payment of the 
premiums when due a condition of keeping the policy in force, 
but section 92 of the Insurance Law, supra (effective when the 
policy was issued), provides that no life insurance corporation 
doing business in this state shall within one year after default 
in payment of any premium, interest, or installment declare for- 
feited or lapsed a policy such as this, nor shall any such policy 
be forfeited or lapsed by reason of nonpayment when due of 
any premium, interest, or instalkment, or any portion thereof, 
required by the terms of the policy to be paid, within one year 
from the failure to pay such premium, interest, or installment, 
unless the notice therein provided for shall have been mailed as 
therein specified to the person whose life is insured, or the as- 
signee of the policy, at least fifteen and not more than forty-five 
days prior to the day when the same is payable. Among other 
things the notice is required to state that, unless such premium 
then due shall be paid by or before the day when it falls due, the 
policy will become forfeited or avoided, except as to the right to 
surrender value or paid-up policy, as provided in the chapter of 
which section 92 is a part. And the section further provides that 
no such policy shall in any case be forfeited, or declared for- 
feited or lapsed, until the expiration of thirty days after the mail- 
ing of the notice. The final paragraph provides :— 

“No action shall be maintained to recover under a forfeited 
policy unless the same is instituted within two years from the 
day upon which default was made in paying the premium, install- 
ment, interest or portion thereof for which it is claimed that 
forfeiture ensued.” 
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Until 1897 this section provided absolutely that no such policy 
should be forfeited or lapsed, or declared forfeited or lapsed, 
without mailing the notice; but in that year, by chapter 218, 
Laws 1897, the section was amended by making the time limit 
of one year after default during which the policy should not be 
forfeited or lapsed, and also incorporating the provision for 
limiting the time for commencing an action to recover under a 
forfeited policy to one year from the time of default, now two 
years (Laws 1906, c. 326). 


The trial court held that the essence of the statute as it stood 
before the extension of the time to two years lay in the prohibi- 
tion against maintaining an action unless the same was instituted 
within one year from the day upon which default was made in 
paying the premium, and that the effect of extending the period 
within which to bring the action from one year to two years 
was to permit a recovery where it was shown that no notice was 
given, if the action upon the policy was brought within two years 
from the date upon which default was made in the paying of the 
premium; and hence, as two years had not expired after the 
premium of September 30, 1908, fell due, before the action was 
brought, the action was timely. 


’ 


Just what is meant by “forfeited policy” is not clear. As has 
been seen, by the amendment of 1897 the one-year period of 
grace before a policy could be forfeited or lapsed after the pre- 
mium became due, without mailing notice, was exactly the same 
as the time within which the action must be brought upon a 
forfeited policy; that is, one year after the premium became 
due. It is not apparent how an action could be brought upon a 
forfeited policy within one year from the time the premium be- 
came due, if it was not forfeited until the expiration of that 
period of time. It is possible that the expression means a de- 
faulted policy; that is, a policy which has accrued by the death 
of the insured after the premium became due and before the 
expiration of the nonforfeiture time limit, as is suggested by 
Mr. Justice De Angelis in his opinion delivered upon the motion 
for a new trial. Counsel for the appellant suggests that it applies 
to a recovery under a policy which has become forfeited or 
lapsed, but which has been sufficiently long in force to have a 
surrender value or entitle the holder of the policy to paid-up 
insurance under section 88 of the Insurance Law. 


But that question need not now be decided. Whatever view 
may be taken of this expression, the action was timely brought. 
J am, however, of the opinion that the time limit contained in this 
section is more than a mere statute limitation for bringing an _ 
action. It also establishes a nonforfeiture time limit, and I think 
it reasonably clear that the nonforfeiture time limit without 
mailing notice is one year, and not two years. This section was 
under consideration in Schuell vs. Mutual Life Insurance Co., 
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53 App. Div. 172, 65 N. Y. Supp. 889, and in Adam vs. Man- 
hattan Life Insurance Co., 204 N. Y. 357, 97 N. E. 740. While 
neither of these cases was precisely in point, the reasoning of 
Judge Haight in the latter case, I think, bears out the conclusion 
which I have reached. I am of the opinion that this policy be- 
came forfeited and lapsed one year after default in the payment 
of the premium, without mailing the notice specified in section 92 
of the Insurance Law. If that conclusion is correct, it follows 
that the judgment and order must be reversed. 

[2] As regards the plaintiff’s appeal from that part of the 
order which overrules her objection to the trial judge entertain- 
ing the motion for a new trial, upon which she succeeded by 
the denial of the motion, it is sufficient to say that we think the 
point is not well taken. 

The judgment and order, so far as appealed from by the de- 
fendant, should be reversed, and a new trial granted, with costs 
to the appellant to abide the event. All concur. 


SUPREME COURT OF NEW YORK. 


SpectaL Term. New York County. 


TEPPER 
vs. 


NEW YORK LIFE INS. CO. et au.* 


1. INSURANCE — DESIGNATION OF BENEFICIARY — SUFFI- 
CIENCY OF DESCRIPTION. 

Where insured, who was engaged to marry Fannie T., changed his policy 
to designate “Fannie, wife,” as beneficiary, there was a sufficient 
designation of Fannie T. as beneficiary; she being unquestionably 
identified as the person intended to be designated. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 
4. INSURANCE — ASSIGNMENT — DELIVERY OF POLICY TO 
BENEFICIARY. 


The delivery of the policy to plaintiff's mother under the circumstances 
constituted a valid assignment of the policy to plaintiff. 


(For other cases, see Insurance, Cent. Dig. § 484; Dec. Dig. § 214.) 
5. INSURANCE — RIGHT TO PROCEEDS—CHANGE OF BENE- 
FICIARY WITHOUT ASSIGNEE’S CONSENT. 


Where the delivery of a policy amounted to an assignment thereof to the 
person therein designated as beneficiary, a subsequent change of bene- 
ficiary without the assignee’s consent was in fraud of her vested rights, 


* Decision rendered, Feb. 25, 1915. 151 N. Y. Supp. 1049. 
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and ineffectual, and an implied trust should be impressed upon the 
proceeds of the policy in her favor. 


(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


Action by Fannie Tepper, an infant, by Harris Tepper, her guardian 
ad litem, against the New York Life Insurance Company and another. 
Judgment for plaintiff. 


Philip S. Glickman, of New York City, for Plaintiff. 
Frank W. Arnold, of New York City (Samuel W. Tannenbaum, of 
New York City, of counsel), for Defendant Hoes. 


GAVEGAN, J. 

The action is to cancel a designation as beneficiary in a life 
insurance policy made by defendant Hoes’s intestate, and to have 
the proceeds of said policy paid to plaintiff. Morris Yorres, the 
decedent, was the holder of a policy of life insurance for $1,000 
with the defendant the New York Life Insurance Company, in 
which policy as originally issued to Yorres the beneficiary desig- 
nated was his estate. In the latter part of September, 1913, 
Yorres, a man thirty-five years of age, became acquainted with 
the plaintiff, a young woman then nineteen years of age. In 
November, 1913, Yorres approached one Cook, who was engaged 
to be married to an elder sister of the plaintiff, and requested 
said Cook to assist in bringing about a “match” between the 
plaintiff and himself. He asked Cook to tell the plaintiff that, 
if she would consent to marry him, he would name her as bene- 
ficiary in said life insurance policy. When Cook related this 
conversation to the plaintiff, she, after consulting her father 
and mother, consented to marry Yorres, provided he made over 
his insurance to her, which he agreed to do. On December 2, 
1913, Yorres and the plaintiff procured a marriage license. No 
definite date for the marriage ceremony was fixed at the time, 
but both agreed to have a formal written contract signed and 
their engagement formally announced on December 28, 1913, 
which was also to be the occasion of Cook’s marriage to the 
plaintiff’s sister. Immediately after securing the license, and on 
the same day, December 2, 1913, Yorres went with the plaintiff 
to the office of the New York Life Insurance Company, and 
caused the beneficiary of his policy to be changed from his estate 
to “Fannie, wife.” On the following day, December 3, 1913, 
Yorres called on plaintiff, and in the presence of her family and 
Cook delivered to plaintiff’s mother an envelope in which were 
contained the policy with the change of beneficiary indorsed 
thereon, together with the marriage license. Plaintiff’s mother 
requested Yorres to retain them for her, as she had no safe place 
in which to keep them. Yorres agreed to this and took the papers 
away. On the same day he seduced the plaintiff. On December 
5, 1913, without the knowledge or consent of plaintiff or her 
parents, Yorres caused the beneficiary of his policy to be changed 





























































































































































































570 Insurance Law Journal Vol. 45, [May, 1915. 


back to his estate. ‘Thereafter, and on December 28, 1913, a 
celebration of their engagement was held, at which both plaintiff 
and Yorres signed and acknowledged a formal written engage- 
ment contract. It does not appear when the wedding ceremony 
was to be performed, but their engagement continued until 
February 20, 1914, when Yorres died of typhoid fever. On 
applying for the insurance money thereafter, the plaintiff learned 
for the first time that the beneficiary in the policy had been 
changed back to Yorres’s estate. This action was then begun, and 
the defendant the New York Life Insurance Company procured 
an order permitting it to deposit the proceeds of the policy in 


court. The insurance company, therefore, has no interest in the 
result of this action. 


[1] The contention of the defendant Hoes, as administrator, 
that the designation of “Fannie, wife,” is not a proper descrip- 
tion of plaintiff, because she had never married Yorres, is not 
well founded, since she was unquestionably identified as the per- 
son intended to be designated in the policy. Story vs. Williams- 
burg, M. M. B., 95 N. Y. 474. 

|2, 3] The designation of plaintiff as beneficiary was clearly 
in consideration of marriage, and, no formal memorandum of 
agreement to name her as beneficiary having been made by 
Yorres, the defendant Hoes pleads the statute of frauds as a 
complete defense to plaintiff's claim. Were it necessary to the 
decision in this case to determine whether such defense consti- 
tuted a bar to plaintiff's recovery, | should still hold that there 
was ample evidence to establish the contract, since the written 
evidence, with the fair inferences drawn therefrom, are sufficient, 
in my opinion, to satisfy the statute. But where such gross fraud 
is shown on the part of a decedent as in the present case, it would 
be against all principles of equity and good conscience to sanction 
the use of the statute of frauds by his representatives as an instru- 
ment of fraud to deprive a party of the benefits of a contract 
made in good faith. “It doubtless is true that a verbal ante- 
nuptial agreement might, under special circumstances, be enforced 
in equity in order to prevent the party invoking the statute from 
perpetrating a fraud upon the other party, and this upon the 
ground that the statute is never to be so expounded as to make it 
a mere instrument in consummating a fraud upon the party 
against whom it is invoked.” Smith on Fraud, § 314; Liv- 
ingston vs. Livingston, 2 Johns. Ch. 537; Dygert vs. Remer- 
schnider, 32 N. Y. 629. 


The case at bar is similar to those wherein an applicant for 
a loan contracts with another person to take out a policy of life 
insurance and names such person as beneficiary therein, or where 
one advanced in years or in ill health contracts with another to 
provide for him until his death, in consideration of which he 
agrees to name the other as beneficiary in his life insurance policy. 
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The courts have invariably held in such cases that the designation 
of the person as beneficiary was founded upon a valuable considera- 
tion, and that no change of such designation is effective without 
the consent of the person named therein. Strong vs. Knights of 
Pythias, 189 N. Y. 346, 82 N. E. 433, 12 L. R. A. (N. S.) 1206, 
121 Am. St. Rep. 902, 12 Ann. Cas, 941; Smith vs. Nat. Benefits 
Ass’n, 123 N. Y. 85, 25 N. E. 197,9 L. R. A. 616; Conselyea 
vs. Supreme Council, 3 App. Div. 464, 38 N. Y. Supp. 248, af- 
firmed 157 N. Y. 719, 53 N. E. 1124; Webster vs. Welch, 57 
App. Div. 558, 68 N. Y. Supp. 55. 

In Strong vs. Knights of Pythias, supra, the court, at page 352 
of 189 N. Y., at page 435 of 82. N. E., 12 L. R, A. (N. 8.) 1206, 
121 Am. St. Rep. 902, 12 Ann. Cas. 941, said :— 


“Irvine agreed that he would procure the certificate to be issued 
designating appellant as beneficiary, if she and her husband would 
establish a new home, take him with them, and care for and nurse 
him in his sickness. The appellant performed her part of the 
contract, and Irvine performed his, so far as the procuring of 
the certificate to be issued was concerned, and the law now pro- 
hibits him from destroying the rights whi-h appellant has ac- 
quired in the certificate for a valuable consideration.” 

The contract between the plaintiff and Yorres was fully per- 
formed so far as it was possible. Mutual promises to marry were 
given, the plaintiff was designated as the beneficiary in the policy, 
and the marriage itself was only prevented by Yorres’s death, 
plaintiff being at all times ready and willing to marry him. The 
acts of Yorres were deceptive and unconscionable. In accom- 
plishing plaintiff’s seduction,.he took a base advantage of the 
relationship established by the contract. By secretly causing 
plaintiff’s designation as beneficiary in the policy to be changed 
three weeks before the engagement contract was signed, he not 
only violated the confidence reposed in him by plaintiff’s mother 
when she allowed him, after he had actually delivered the policy, 
to retain it in his custody for safe-keeping, but he also committed 
a breach of trust and perpetrated a fraud. It appears that even 
before the engagement was solemnized he attempted to deprive 
the plaintiff of the very consideration which induced her to 
promise to marry him. These acts of Yorres were such as to 
preclude this court from extending to his legal representatives 
any aid. They require rather the application of the maxim that 
equity considers done what ought to be done in order to carry 
out so far as possible the obligations of the contract. ‘Tidd vs. 
McIntyre, 116 App. Div. 602, 101 N. Y. Supp. 867. 

[4, 5] If any doubt remained as to plaintiff’s right to the relief 
sought, it would be wholly removed, as it seems to me, by Yorres’s 
delivery of the policy to plaintiff’s mother after designating plain- 
tiff as the beneficiary therein. I am of the opinion that this de- 
livery, taken in conjunction with the other evidence in the case, 
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constituted a valid assignment of the policy (McGlynn vs. Curry, 
82 App. Div. 431, 81 N. Y. Supp. 855; McNevins vs. Prudential 
Ins. Co., 57 Misc. Rep. 608, 108 N. Y. Supp. 745), that the 
attempt to thereafter change the beneficiary without the plain- 
tiff’s consent was in fraud of her vested rights and ineffectual, 
and that an implied trust should be impressed upon the proceeds 


of the policy in favor of the plaintiff (Goldsmith vs. Goldsmith, 
145 N. Y. 513, 39 N. E. 1067). 


Judgment for plaintiff, but without costs, since the New York 
Life Insurance Company is only formally a defendant, and de- 


fendant Hoes is the public administrator. Submit proposed 
findings. 


~——— --@6@ ~~ 


SUPREME TRIBE OF BEN HUR vs. GAILEY. (No. 190.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—FRATERNAL ASSOCIATIONS—POWERS. 


Where the statute under which a fraternal beneficiary association is 
formed and the charter adopted under it designated classes of per- 
sons as those for whom the benefit fund is to be accumulated, a person 
not within either of the classes may not take the fund, nor can the 
association create a fund for other persons than the classes specified, 
nor direct payment of the fund to any person outside the classes. 


(For other cases, see Insurance, Cent. Dig. § 1839; Dec. Dig. § 698.) 


2. INSURANCE—FRATERNAL INSURANCE—VALIDITY OF CER- 
TIFICATE. 


The laws under which a fraternal beneficiary association was formed pro- 
vided that payment of death benefits should be made to the families, 
heirs, blood relatives, afanced husband 6r affianced wife, or to some 
person dependent on the member. The by-laws provided for pay- 
ment of death benefits to the same classes, and provided that a mem- 
ber could designate as beneficiary anyone belonging to the classes or 
legal representatives, provided, where the certificate was payable to 
legal representatives, the benefit should be payable to the representa- 
tives in trust for the member’s heirs. The association issued a certifi- 
cate payable to the member’s legal representative bearing relationship 
to the member or administrator or executor. Held that, though the 
member at the time had no family, blood relatives, heirs, or persons 
dependent on him or affianced wife, the act of the association was 
not ultra vires, and the legal representative could recover the benefit 
in trust for the member’s heirs. 


(For other cases, see Insurance, Cent. Dig. § 1939; Dec. Dig. § 773.) 


3. INSURANCE— FRATERNAL INSURANCE — NONEXISTENCE 
OF PERSONS TO WHOM BENEFIT MAY BE PAID—BURDEN 
OF PROOF. 

A fraternal beneficiary association denying liability on a certificate on the 
ground of nonexistence of any person of any of the classes to whom 
the benefit may be paid has the burden of proving that fact. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 
* Decision rendered, Feb. 15, 1915. 173 S. W. Rep. 838. 
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4. INSURANCE— FRATERNAL INSURANCE— NONEXISTENCE 
OF PERSONS TO WHOM BENEFIT MAY BE PAID—BURDEN 
OF PROOF. 


In an action on a fraternal benefit certificate defended on the ground of 
the nonexistence of any person of any of the classes to whom the 
benefit could be paid, evidence held not to establish the defense. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


Appeal from Circuit Court, Cross County; W. J. Driver, Judge. 

Action by Anna Gailey, administratrix of Isaac S. Adams, deceased, 
against the Supreme Tribe of Ben Hur. From a judgment for plaintiff, 
defendant appeals. Affirmed. 

Each of the parties‘asked an instructed verdict, and the court directed 
the jury to find for the plaintiff, and from the judgment on the verdict, 
this appeal is prosecuted. 


L. C. Going,.of Harrisburg, for Appellant. 
Killough & Lines, of Wynne, for Appellee. 


SOVEREIGN CAMP, WOODMEN OF THE WORLD, vs. 
ISRAEL. (No. 183.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE OF 
BENEFICIARY. 


In the absence of provisions for the change of a beneficiary of fraternal 
benefit insurance certificate, the change may be made in any method 
that indicates the intention of the member; but where a certificate, 
or the by-laws which are made part thereof, provide the manner of 
making the change, those provisions must be substantially com- 
plied with. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—RIGHTS OF 
BENEFICIARIES. 


A beneficiary in a mutual benefit insurance certificate, though having no 
vested rights, has a right to the proceeds, unless the member changes 
the designated beneficiary in the manner prescribed by the certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980; Dec. 
Dig. § 793.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE IN 
BENEFICIARY. 


Where the by-laws of a fraternal benefit society provide that, if the cer- 
tificate is lost, a member desiring to change the beneficiary must 
furnish the sovereign clerk proof of the loss, and, if the clerk was 
satisfied with such proof, the change in beneficiary will be made and 
the new certificate issued, the change in beneficiary does not become 
effective until the proof of the loss of the original certificate is fur- 


* Decision rendered, Feb. 15, 1915. 173 S. W. Rep. 855. 
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nished, and, if the member dies in the meantime, the new beneficiary 
cannot recover. 
(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


Appeal from Circuit Court, Sebastian County; Daniel Hon, Judge. 

Action by Abner Israel against the Sovereign Camp, Woodmen of the 
World. Judgment for plaintiff, and defendant appeals. Reversed, and 
complaint dismissed. 


Bradshaw, Rhoton & Helm, of Little Rock, for Appellant. 
J. A. Gallaher, of Ft. Smith, for Appellee. 


LANGFORD vs. NATIONAL LIFE & ACCIDENT INS. CO. 
(No. 146.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—LIFE INSURANCE—CONTRACTS—VALIDITY. 


One may take out a life policy on his life and make it payable to one hav- 
ing no insurable interest in his life. 


(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.) 


2. INSURANCE—LIFE INSURANCE—WAGERING CONTRACTS. 


Where there was no understanding between insured procuring a life 
policy, and the beneficiary having no insurable interest at the time of 
the issuance of the policy, the beneficiary, paying some of the pre- 
miums until the death of insured, could recover on the policy as against 
the objection that it was a wagering contract. 


(l’or other cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.) 


3. INSURANCE—LIFE INSURANCE — APPLICATION — FRAUD. 


Whether insured, procuring a life policy payable to one having no in- 
surable interest, perpetrdted a fraud on insurer in his application 
stating that the beneficiary was a relative, held under the evidence 
for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


Appeal from Circuit Court, Nevada County; Jacob M. Carter, Judge. 

Action by Alice Langford against the National Life & Accident In- 
surance Company. From a judgment for defendant, plaintiff appeals. 
Reversed and remanded for new trial. 


H. B. McKenzie, of Prescott, for Appellant. 
Horace E. Rouse, of Prescott, for Appellee. 


* Decision rendered, Feb. 1, 1915. 173 S. W. Rep. 414. 
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ROYAL ARCANUM vs, RILEY—RILEY vs. ROYAL AR- 
CANUM. (No. 160.)* 


(Supreme Court of Georgia.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACT— 
RIGHTS OF BENEFICIARY—VESTED INTEREST. 


Where a contract exists between a member of a mutual benefit society, 
on whose life a benefit certificate has been issued, and the beneficiary 
named therein, whereby it has been agreed that the beneficiary should 
be named in such certificate on consideration that he should pay the 
dues and assessments thereof, and where such contract has been fully 
performed on the part of the beneficiary, the beneficiary will acquire 
a vested equitable interest in the benefits of the certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980; Dec. 
Dig. § 793.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTION FOR 
BENEFITS — DEFENSE — NOTICE OF VESTED EQUITABLE 
INTEREST. 

If a contract of the character mentioned in the preceding note be made 
between the member and two of his sons on consideration that each 
should pay one-half of the dues and assessments, and that both should 
be beneficiaries, and after the issuance of the joint certificate the 
contract be performed by both the beneficiaries, each would be charged 
with notice of the equity of the other. 

(a) If, after the death of the member, a suit be instituted by one of 
the beneficiaries against the other beneficiary and the society, for 
his part of the insurance, and the petition sets out and declares upon 
the equity as stated above, and the entry of service by the officer 
recites that the petition was served personally on a named agent of 
the society at its office in a designated city, and the society pleads 
to the merits of the case without raising any question as to the fact 
of service or its sufficiency, the society will be held to have had notice 
of the equity from the date of the service. 

(b) In such a suit, where payment by the society to its codefendant, 
as sole beneficiary under a subsequent certificate procured by the 
member without the knowledge or consent of the plaintiff, is relied 
on as a defense, both defendants having notice at the time of the 
payment, the plaintiff's equity will be. superior to any right of either 
of the defendants, and such payment under the circumstances will not 
constitute a valid defense to the action. 

(For other cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980, 1981, 1985; 
Dec. Dig. §§ 793, 798.) 


Error from Superior Court, I‘ulton County; J. T. Pendleton, Judge. 

Action by J. L. Riley against Robert E. Riley and the Royal Arcanum. 
Judgment for plaintiff, the Royal Arcanum brings error, and plaintiff 
files cross-bill of exceptions. Affirmed, and cross-bill dismissed. 


Dorsey, Brewster, Howell & Heyman, of Atlanta, for Plaintiff 
in Error. 
Watkins & Latimer, of Atlanta, for Defendant in Error. 


* Decision rendered, Feb. 10, 1915. 84 S. E. Rep. 428. Syllabus by 
the Court. 
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HAMILTON ert at. vs. DARLEY. (No. 9645.)* 


(Supreme Court of Illinois.) 


1. INSURANCE—LIFE POLICY— DEATH OF BENEFICIARY — 
“LEGAL REPRESENTATIVES.” 


Where a policy provided that on the death of the beneficiary the proceeds 
should pass to insured’s “legal representatives,” such term was used 
in its ordinary and appropriate sense, and meant executors and ad- 
ministrators; and hence the proceeds in that event became assets of 
decedent’s estate, and were available to creditors. 


(For other cases, see Insurance, Cent. Dig. §§ 1459, 1460, 1466, 1485; Dec. 
Dig. § 583.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Legal Representative.) 


2. INSURANCE — POLICY — CONSTRUCTION — WHAT LAW 
GOVERNS. 


Where insurance in an Iowa company was applied for and the policy de- 
livered and the premiums paid in Illinois, and the insured and bene- 
ficiaries resided there, where the company was authorized to do busi- 
ness, the policy was an Illinois contract, and not affected by the laws 
of Iowa. 


(For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.) 


3. EXEMPTIONS—LIFE INSURANCE POLICY. 


Assessment Companies Act, § 25 (Hurd’s Rev. St. 1913, c. 73, § 254), pro- 
viding that the money or benefit provided or rendered by any cor- 
poration authorized to do business under the act shall not be subject 
to attachment by garnishee or other process, or be taken, appropriated, 
or applied by any legal process or by operation of law to pay any 
debt of the certificate holder or beneficiary named therein, etc., was 
only available to protect such associations from legal process by credi- 
tors of members and their beneficiaries, and did not prevent the pro- 
ceeds of a policy payable to insured’s legal representatives from being 
applied, after payment to his administrators, to the payment of 
his debts. 


(For other cases, see Exemptions, Cent. Dig. § 75; Dec. Dig. § 50.) 


Error to Appellate Court, Third District, on appeal from Circuit 
Court, Morgan County; J. J. Cooke, Judge. 

Judicial settlement of the accounts of Benjamin Darley, as admin- 
istrator of the estate of William Darley, deceased. The proceeds of a 
life policy having been declared assets and ordered distributed to A. L. 
Hamilton and others, creditors of the estate, and such order having been 
affirmed by the circuit court and by the Appellate Court for the Third 
District (188 Ill. App. 229), the administrator brings error. Affirmed. 


Ed. D. Henry, of Springfield, for Plaintiff in Error. 
Wm. N. Hairgrove, of Kansas City, Mo., and Kirby & Wilson, of 
Jacksonville, for Defendants in Error. 


* Decision rendered, Feb. 17, 1915. 107 N. E. Rep. 798. 
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SOVEREIGN CAMP OF WOODMEN OF THE WORLD 
vs. LATHAM. (No. 8376.)* 


(Appellate Court of Indiana, Division No. 2.) 


1, INSURANCE— MUTUAL BENEFIT INSURANCE—APPLICA- 
TION AND CONSTITUTION AS PART OF CONTRACT. 


Where a benefit insurance certificate and the application therefor provided 
that such application and the constitution and by-laws of the fraternity 
were made parts of the certificate, they, with the certificate, consti- 
tuted the contract of insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 1853, 1854; Dec. Dig. 
§§ 715, 718.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—MISREPRE- 
SENTATIONS—EFFECT. 


Where an application for a benefit insurance certificate warranted all state- 
ments, representations and answers therein to be true, and the cer- 
tificate provided that, if any of the statements or declarations in the 
application were untrue, the certificate should be void, it was essential 
to the validity of the contract of insurance that the statements, repre- 
sentations, and answers contained in the application and certificate be 
true in every particular, regardless of the apparent materiality or 
immateriality of the subject-matter thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
QUESTIONS FOR JURY. 

In an action involving the validity of a benefit insurance certificate, where, 
though there was direct testimony by nonexpert witnesses that insured 
had rheumatism prior to the application, the testimony of expert wit- 
nesses as to the causes, nature, and symptoms of rheumatism raised 
a doubt as to whether the nature of the ailment was, in fact, rheuma- 
tism, it was for the jury to determine whether insured’s affliction was 
rheumatism. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE—MISREPRE- 
SENTATIONS—EFFECT. 

Where at the date of an application for a benefit insurance certificate, 
by which the applicant warranted that he had never had syphilis, and 
that he was of sound mind, the applicant had paresis caused by syphilis 
from which he had previously suffered, there was a breach of war- 
ranty rendering the contract void, unless the society waived such 
breach or was estopped from asserting it. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—MISREPRE- 
SENTATIONS—NOTICE. 

On the evening of the day on which a benefit insurance certificate was 
dated the clerk of the local camp was present at a conversation in 
which insured stated that he was selling coffee from house to house; 
that he had sold thousands of pounds that day; and that he wanted 
to hire the persons present to help him sell coffee. Within three weeks 


* Decision rendered, Feb. 18, 1915. 107 N. E. Rep. 749. 
Vol. XLV.—38 
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thereafter the clerk was informed that insured had been adjudged 
insane and committed to an asylum. The only marked characteristic 
of his mental aberration was his exaggerated ideas respecting the 
amount of business he was doing, and a number of incidents similar 
to that in the clerk’s presence had happened shortly before the date 
of the application or between that date and the date of the certificate, 
in the presence of persons who were of the opinion therefrom that 
insured was of unsound mind. Held, that the clerk was put upon 
inquiry and charged with knowledge that insured was of unsound 
mind at the dates of the application and certificate. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE—MISREPRE- 
SENTATIONS—NOTICE. 


The officer of a local camp or lodge of a benefit society who is charged 
with the duty of collecting assessments and remitting them to the 
supreme or sovereign organization is its agent, and his knowledge ac- 
quired in the performance of such duty is its knowledge, as it is con- 
clusively presumed that he communicated such knowledge to his 
principal. 

(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


7. INSURANCE—MUTUAL BENEFIT INSURANCE—BREACH OF 
WARRANTY—ESTOPPEL. 


Where a benefit insurance society charged with notice by reason of its 
camp clerk’s knowledge of a breach of warranty that a member had 
never had syphilis and was of sound mind failed to elect to declare 
the contract void or to forfeit all rights thereunder, but, on the con- 
trary, collected and retained assessments for about sixteen months, 
it waived the breaches of warranty, and was estopped to assert the 
invalidity of the contract of insurance, though the laws of the society 
provided that no officer, employee, or agent of the Sovereign Camp 
or any local camp had the power, right, or authority to waive any of 
the provisions thereof, or any condition upon which the certificate was 
issued. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


8. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACT— 
FORMAL REQUIREMENTS—WAIVER. 


The laws of a benefit insurance society provided that all certificates should 
be signed by certain officers of the Sovereign Camp, attested by the 
corporate seal, and countersigned by the commander and clerk of the 
local camp; that the clerk should accept no payments except entrance 
fees until the certificate had been so countersigned; and that the 
liability of the Sovereign Camp on a certificate should not begin until 
the certificate had been issued and delivered, certain payments made, 
and the applicant obligated or introduced by a camp or authorized 
deputy in due form. A certificate contained a printed statement that 
the applicant had made all payments and had been introduced as a 
member of the camp, which was signed by the commander, but not 
by the clerk, who, however, signed as a witness to the applicant’s 
signature to the warranty features of the certificate. There was evi- 
dence that the applicant was not initiated or introduced at any meet- 
ing, and no evidence that he was obligated or introduced by an 
authorized deputy. Held that, assuming these irregularities to be 
material, they were waived, where the certificate was delivered and 
remained in the possession of insured or the beneficiary, all prelim- 
inary payments and assessments and dues were paid, insured was 
treated as a beneficiary member, the clerk collected assessments and 
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remitted them to the Sovereign Camp with full knowledge of the 
irregularities, and after insured’s death the clerk required the bene- 
ficiary to make proof of the death, and collected $5 as the expense 
thereof. 

(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. 
Dig. § 724.) 


Appeal from Superior Court, Marion County; Vinson Carter, Judge. 

Action by Mattie R. Latham against the Sovereign Camp of Wood- 
men of the World. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Ralph Bamberger and Isidore Feibleman, both of Indianapolis, for 
Appellant. 
Newton J. McGuire, of Indianapolis, for Appellee. 


ore 


MUTUAL PROTECTIVE LEAGUE vs. WALKER.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—FORFEITURE OF POLICY—WAIVER. 


An insurer, which knows before a loss that insured has forfeited the 
policy, but which, by acts or declarations, leads insured to believe that 
his policy is in force, thereby waives the forfeiture and cannot defeat 
a recovery on the policy on the ground of forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


2. INSURANCE—FORFEITURE OF POLICY—WAIVER. 


An insurer which, after insured’s death, with knowledge of the fact of a 
forfeiture of the policy, and without intending to pay any part of it, 
puts the beneficiary to the unnecessary expense of furnishing proofs 
of loss, or subjecting him to expense by other affirmative acts reason- 
ably leading the beneficiary to believe that the policy was valid, could 
not, after furnishing proofs of loss or compliance with other re- 
quirements, defeat recovery on the ground that the policy was for- 
feited when it requested proofs of loss or compliance with other 
requirements. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


3. INSURANCE — FRATERNAL INSURANCE — FORFEITURE OF 
CERTIFICATE—WAIVER. 


A dispute existed between the local lodge and the beneficiary in a certifi- 
cate as to whether an assessment had been paid, when one acting for 
the Financial Recording Secretary of the Supreme Council wrote to 
the beneficiary requesting her to come to the home office and consult 
one of the Supreme Directors. The beneficiary did so, and incurred 
a trifling expense. The Supreme Council had done nothing to induce 
the beneficiary to believe that the certificate was valid or that it in- 
tended to pay it. The Supreme Director offered a settlement, which 
was refused. Held, that there was no waiver of the forfeiture of the 
certificate for nonpayment of an assessment. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


* Decision rendered, Mar. 4, 1915. 





173 S. W. Rep. 802. 
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Appeal from Circuit Court, McCracken County. 
Action by H. A. Walker against the Mutual Protective League. From 
a judgment for plaintiff, defendant appeals. Reversed, with directions. 


D. G, Park, of Paducah, for Appellant. 
S. H. Crossland and W. Mike Oliver, both of Paducah, for Appellee. 


———---@0@- -——__- 


NATIONAL COUNCIL JUNIOR ORDER UNITED AMER- 
ICAN MECHANICS OF THE UNITED STATES 
vs. THOMAS Et AL.* 


(Court of Appeals of Kentucky.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
QUESTIONS FOR JURY. 


In an action on a benefit insurance certificate, evidence as to whether de- 
ceased was suspended by the local council for nonpayment of assess- 
ments held to make a question for the jury as to whether he was in 
good standing. 


(For other cases, see Insurance, Cent. Dig. § 2009; ‘Dee. Dig. § 825.) 


4. INSURANCE—ADMISSIONS—RESOLUTION OF LOCAL COUN- 
CIL OF BENEFIT SOCIETY. 


On the question of whether a member of a benefit insurance society was 
in good standing at the time of his death, a resolution of the local 
council after his death referring to him as a member of the council, 
and stating that the council had lost an upright, true and loyal brother, 
was admissible, as it was a direct admission by the society as to his 
standing. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
INSTRUCTIONS. 


Where a by-law of a benefit society provided that as a member should 
stand in his council so should he stand throughout the order, in an 
action on a benefit certificate, in which the court submitted the ques- 
tion whether deceased was in good standing in the local council at 
the date of his death, and gave a concrete instruction regarding the 
payment of dues and assessments, it was not necessary to submit a 
question as to decedent’s good standing in any department of the 
order other than the local council. 


(For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
EXHAUSTING REMEDIES WITHIN THE ORDER. 

Where a benefit insurance society denied all liability whatsoever under a 
benefit certificate, and refused to pay the amount of the certificate or 
any part thereof, it could not insist that the beneficiaries should have 
appealed to the national judiciary of the order instead of resorting 
to the courts. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 
* Decision rendered, Mar. 5, 1915. 173 S. W. Rep. 813. 
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7. INSURANCE — MUTUAL BENEFIT INSURANCE — FORFEI- 
TURE — WAIVER. 


Where a benefit insurance society having a right to suspend a member for 
nonpayment of assessments for January and February, instead of so 
doing, wrote him in March that unless such assessments were received 
by the 10th of the month he would stand suspended until they were 
received, and asking him to give the matter immediate attention, and 
accepted the assessments and applied them on the certificate when 
received in April, it elected to treat the certificate as a valid and sub- 
sisting obligation, and could not change its election after learning of 
the member’s death, though the assessments were not received by it 
until after his death. 


(For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. § 755.) 


8. INSURANCE—MUTUAL BENEFIT INSURANCE — NONPAY- 
MENT OF ASSESSMENTS — WAIVER OF REQUIREMENTS. 

Where a benefit society requested a member to pay overdue assessments, 
and thereafter accepted such assessments without demanding a cer- 
tificate of good health as required by its laws, it waived such re- 
quirement. 

(For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. § 755.) 


9. INSURANCE— MUTUAL BENEFIT INSURANCE— NONPAY- 
MENT OF ASSESSMENTS—APPLICATION OF BENEFITS. 


Where the charter or by-laws of a benefit society provides for the pay- 
ment of sick benefits, and also for the suspension or expulsion of 
members for nonpayment of dues, a member is not subject to suspen- 
sion if the sick benefits due him exceed the dues owed by him, and it 
is the society’s duty to apply such benefits to the payment of such 
dues and prevent a forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 753.) 


Appeal from Circuit Court, Montgomery County. 

Action by Josephine Thomas and another against the National Council 
Junior Order United American Mechanics of the United States of America. 
Judgment for plaintiffs, and defendant appeals. Affirmed. 


Shelby, Northcutt & Shelby, of Lexington, and Lewis Apperson, of 
Mt. Sterling, for Appellant. 
Robert H.:Winn, C. D. Grubbs, and C. H. Thomas, all of Mt. Sterling, 


for Appellees. 


—__——-+-—_- ¢¢@——__—__ 


FINN er au. vs. EMINEN’T HOUSEHOLD OF COLUMBIA 
WOODMEN.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—FRATERNAL INSURANCE—DEATH OF BENE- 
FICIARY—RIGHTS OF HEIRS. 

Where the beneficiary in a life policy dies before insured, who fails to 
name a new beneficiary, and the contract of insurance provides for no 


* Decision rendered, Feb. 26, 1915. 173 S. W. Rep. 349. 
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other disposition of the funds on the death of insured, the policy will 
be construed as a will, and the proceeds will go to the next of kin 
or heirs at law of the beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 1943, 1974; Dec. Dig. § 785.) 


2. INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES— 
“FAMILY.” 

Where an application for a benefit certificate stipulated that, if the bene- 
ficiary should not survive, benefits should go to insured’s nearest sur- 
viving relatives in the order named in the constitution and by-laws of 
the society, and the constitution and by-laws named no order in which 
surviving relatives should take, but merely provided that it was the 
purpose of the society to provide a fund for the relief of the bereaved 
families of members, or others dependent on them, the proceeds, on 
the death of a beneficiary before that of insured, who named no new bene- 
ficiary, passed to the next of kin or heirs of insured, under the law of 
descent and distribution; for the word “family” means the group 
comprising husband and wife and their dependent children, and, in 
legal contemplation, whomsoever it is the natural or moral duty of 
one to support, or is dependent on him for support, may be treated 
as a member of his family. 


(For other cases, see Insurance, Cent. Dig. §§ 1943, 1974; Dec. Dig. § 785.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Family.) 


Appeal from Circuit Court, Graves County. 

Action by S. P. Finn and others against the Eminent Household of 
Columbia Woodmen. From a judgment granting insufficient relief, plain- 
tiffs appeal. Affirmed. 


Moorman & Warren, of Mayfield, for Appellants. 
Holifield & Gardner, of Mayfield, for Appellee. 


BROWN Et Au. vs. BOSTON POLICE RELIEF ASS’N.* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


INSURANCE — MUTUAL BENEFIT ASSOCIATIONS — POLICE 
BENEFIT ASSOCIATION—STATUTE. 

Under St. 1882, c. 78, which extended the benefits, to accrue to members 
of the Boston Police Relief Association upon death of members or 
their wives, to such retired police officers as should continue their 
membership, where the statute expressly subjected such persons to 
the provisions of the by-laws, which, at the time the statute was accepted 
by the association, were amended so as to render benefits payable on 
decease of a wife not an absolute right in case of retired members, 
but dependent upon the approval of the association’s finance com- 
mittee; and where such committee had consistently adopted a policy 
of excluding retired members from such benefits, so that its action 
was evidently not capricious, it could not be enjoined from so doing. 


(For other cases, see Insurance, Cent. Dig. § 1960; Dec. Dig. § 790. 
* Decision rendered, Mar. 1, 1915. 107 N. E. Rep. 966. 
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Appeal from Superior Court, Suffolk County. : 

Action by Daniel J. Brown and another against the Boston Police 
Relief Association. From a decree dismissing the bill, plaintiffs appeal. 
Affirmed. 


George Holden Tinkham and Simon E. Duffin, both of Boston, for 
Appellants. 
Walter J. Mayers, of Boston, for Appellee. 


= - Go® cen —_e 


STONE vs. SARGENT Er aAL.* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


4. INSURANCE—POLICY AS CHOSE IN ACTION—CHARACTER— 
“NEGOTIABLE INSTRUMENT.” 


An insurance policy is not a “negotiable instrument,” an independent right 
of property that can be transferred apart from the notes it is given 
to secure, so that the policy can be held unaffected by the defects in 
the notes. 

(For other cases, see Insurance, Cent. Dig. § 468; Dec. Dig. § 199.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Negotiable Instrument.) 


Appeal from Superior Court, Suffolk County; Edward P. Pierce, 
Judge. 

Action by Alaric Stone against Helen S. Sargent and others. Decree 
for plaintiff, and defendant Helen S. Sargent appeals. Affirmed. 


Mayberry, Hallowell & Hammond, of Boston, for Appellant. 
Henry T. Richardson, of Boston, for Appellee. 





* Decision rendered, Mar. 3, 1915. 107 N. E. Rep. 1014. 


ULMAN er au. vs. SUPREME COMMANDERY OF 
UNITED ORDER OF THE GOLDEN CROSS 
OF THE WORLD.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 
1. INSURANCE—MUTUAL BENEFIT INSURANCE—BY-LAWS— 
LIMITATIONS. 


Where an insurance certificate recited that it was issued on condition that 
the member should comply with the rules governing the fund, or there- 
after enacted by the supreme council, and the death benefit was ex- 

ia ag ee a eee REED Bem eee 


* Decision rendered, Mar. 1, 1915. 107 N. E. Rep. 960. 
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pressly declared to be payable only in accordance with the laws gov- 
erning the fund, the beneficiaries were bound to comply with a by-law 
requiring action to be brought, if at all, within one year after accrual 
of the right of action. 

(For other cases, see Insurance, Cent. Dig. § 1993; Dec. Dig. § 812.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—BY-LAWS— 
REASONABLENESS. 

A by-law of a fraternal insurer requiring actions on benefit certificates to 
be instituted within one year after accrual of the right is not un- 
reasonable. 

(For other cases, see Insurance, Cent. Dig. § 1993; Dec. Dig. § 812.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—BY-LAWS— 
WAIVER. 
That the beneficiaries desired to await the outcome of another action does 
not show waiver of a by-law requiring actions on certificates to be 
begun within a given time, where the delay was not assented to by the 
insurer. 

(For other cases, see Insurance, Cent. Dig. § 1993; Dec. Dig. § 812.) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE—RIGHTS OF 
MEMBERS—WHAT LAW GOVERNS. 

Where deceased was recognized as a member of a foreign fraternal in- 
surer, he must be presumed to have been familiar with a statute of 
the state of the insurer’s domicile prohibiting the acceptance of mem- 
bers not examined by a physician; hence his failure to pass ex- 
amination precludes recovery. 

(For other cases, see Insurance, Cent. Dig. §§ 173-175, 293, 1934; Dec. 
Dig. § 712.) 


5. INSURANCE—FRATERNAL INSURERS—DEFENSES. 

Where defendant agreed to take over the business of another fraternal 
insurer, and the negotiations and subsequent proceedings were merely 
an abuse of defendant’s powers, but that fact was unknown to plain- 
tiffs’ decedent, a member of the company absorbed, such want of 
authority is no defense to a suit on plaintiffs’ decedent’s certificate. 


(For other cases, see Insurance, Cent. Dig. § 1991; Dec. Dig. § 809.) 


Exceptions from Superior Court, Suffolk County; Robert F. Raymond, 
Judge. 
Action by William T. Ulman, as administrator, and others, against the 
Supreme Commandery of the United Order of the Golden Cross of the 
World. There was a verdict for plaintiffs, and defendant excepted. Ex- 
ceptions sustained, and judgment rendered for defendant. 


Hayes, Williams, Baker & Hersey, of Boston (Henry M. Williams and 
Arthur U. Hersey, both of Boston, of counsel), for Plaintiffs. 
Wilbur H. Powers and Powers, Folsom & Powers, all of Boston, for 


Defendant. 
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HEWSON er at. vs. ROYAL HIGHLANDERS. 
(No. 17980.)* 


(Supreme Court of Nebraska.) 


INSURANCE—FRATERNAL BENEFICIARY ASSOCIATION—CER- 
TIFICATE—SUICIDE CLAUSE—VALIDITY. 

A provision against liability in case of death by suicide, contained in the 
application and certificate of membership in a fraternal beneficiary 
association, though not expressly authorized by its by-laws, is a bind- 
ing part of the contract of insurance, if not in violation of the articles 
of organization of the association or of the statute under which it is 
organized. 

(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.) 


Rose, J. dissenting. 


Appeal from District Court, Lancaster County; Stewart, Judge. 

Action by G. Robert Hewson and others, minors, by John Boatsman, 
their next friend, against the Royal Highlanders, a corporation. From 
judgment for plaintiffs, defendant appeals. Reversed and remanded. 


Hainer & Craft, of Lincoln, for Appellant. 
G. W. Berge, of Lincoln, for Appellees. 


* Decision rendered, Feb. 26, 1915. 151 N. W. Rep. 312. Syllabus by the 
Court. 





MEYERSON vs. UNITED STATES GRAND LODGE, IN- 
DEPENDENT ORDER SONS OF BENJAMIN.* 
(Supreme Court of New York, Appellate Term, First Department.) 


1. INSURANCE— MUTUAL BENEFIT INSURANCE— AMOUNT 
OF RECOVERY—BURDEN OF PROOF, 

Where a benefit certificate provided for reduction of the amount of the 
certificate when one-half of one assessment would not produce that 
amount, the burden is on the company to prove what the amount, if 
less, would be. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—AMOUNT OF 
RECOVERY—SUFFICIENCY OF EVIDENCE. 

In an action on a benefit certificate for $500, providing that no more could 
be recovered than one-half of one full assessment would bring, de- 
fendant’s evidence held insufficient to show what the amount would be, 
and hence not to overthrow a verdict for the full amount of the cer- 
tificate. 

(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


Pendleton, J., dissenting. 
* Decision rendered, Mar. 4, 1915. 151 N. Y. Supp. 932. 
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Appeal from City Court of New York, Trial Term. 

Action by Annie Meyerson against the United States Grand Lodge, 
Independent Order Sons of Benjamin. From a judgment on a verdict 
directed for plaintiff, and from an order denying a motion for a new 
trial, defendant appeals. Affirmed. 


Argued February term, 1915, before Guy, Pendleton, and Shearn, JJ. 


M. Angelo Elias, of New York City, for Appellant. 
Henry Kuntz, of New York City (Abraham P. Wilkes, of New York 
City, of counsel), for Respondent. 


McCLEMENT vs. SUPREME COURT, I. O. F.* 


(Supreme Court of New York, Equity Term, Jefferson County.) 


1. INSURANCE — FOREIGN INSURANCE COMPANY — CON- 
STRUCTION OF POLICY—WHAT LAW GOVERNS. 

A certificate of insurance issued by a fraternal association, organized 
in Canada and authorized to do business in New York, delivered in 
1893 to a member of a subordinate court of the order at his residence 
in New York, where the final acts to give validity to the certificate 
were performed, was a New York contract, the construction of ‘which 
was to be determined by the law of New York. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 712.) 


3. INSURANCE—FOREIGN INSURANCE COMPANY—AMEND- 
MENT TO BY-LAWS—VALIDITY. 

An amendment to the by-laws of a fraternal association, organized in 
Canada and authorized to do business’ in New York, was in violation 
of vested contract rights of a member residing in New York and 
holding a certificate of insurance governed by the laws of this state, 
where it increased the monthly rate of assessment without consent 
of such member, though the certificate stipulated that it was issued 
subject to the provisions of the by-laws prescribed from time to time 
by the Supreme Court of the order; such stipulation having refer- 
ence only to reasonable amendments relating to the economic ad- 
ministration of the society’s affairs, and not authorizing amendments 
interfering with or destroying vested contract rights. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


4. INSURANCE — FOREIGN INSURANCE ASSOCIATION — 
VIOLATION OF VESTED RIGHTS—RIGHT OF ACTION. 


Where the Supreme Court of a fraternal association, organized in 
Canada and authorized to do business in New York, in violation of 
vested contract rights, makes an extraordinary assessment which 
it declares a lien on the certificate of a member residing in New 
York, the member may sue in New York to set aside the assessment 
and remove the lien, though the assessment was authorized by the 
Parliament of the Dominion of Canada. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 
* Decision rendered, December, 1914. 152 N. Y. Supp. 136. 
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6. INSURANCE — FOREIGN INSURANCE COMPANY — SUB- 
MISSION TO STATE LAW. 


Where a foreign fraternal insurance association obtains permission to 
do an insurance business in New York, it submits to the laws of this 
state, and agrees to obey same, and conform to the public policy of 
the state. 


(For other cases, see Insurance, Cent. Dig. § 12; Dec. Dig. § 17.) 


Action by Henry McClement against the Supreme Court of the In- 
dependent Order of Foresters, to set aside an extraordinary assessment 
charged by defendant on plaintiff’s certificate of insurance, and to remove 
the lien thereof from such certificate. Judgment for plaintiff. 


Wm. H. Gilman and John Conboy, both of Watertown, for Plaintiff. 

Kellas, Genaway & Kellas, of Malone, Thos. G. Long and Elliott 
G. Stevenson, both of Detroit, Mich., and Geo. H. Cobb, of Watertown, 
for Defendant. 


VAN WOERT er aL. vs. MODERN WOODMEN OF 
AMERICA.* 
(Supreme Court of North Dakota.) 


4. INSURANCE — APPLICATION — MISREPRESENTATION—MA- 
TERIALTY. 

An untrue statement by the insured in his application that he had not, 
within the seven years last preceding the date of such application, been 
treated by or consulted any physician or physicians in regard to per- 
sonal ailment, which statement was made as a warranty, is, under the 
undisputed facts in this case, a material representation, which vitiated 
the policy, even though such misrepresentation was not made with 
intent to deceive. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


5. INSURANCE — WARRANTIES — WAIVER — ACCEPTANCE OF 
ASSESSMENTS AND PROOFS. 

Acceptance of the last assessment and proofs of death of the insured is 
not a waiver of a provision in the policy that it should be void if 
statements in the application, constituting warranties, were false, where 
the falsity was not known at the time the assessment was paid and the 
proofs of death approved. 


(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. 
Dig. § 724.) 


Appeal from District Court, Renville County; Leighton, Judge. 

Action by Mrs. Della Van Woert, surviving widow and legal heir of 
Jiles J. Van Woert, and another, against the Modern Woodmen of 
America, a foreign corporation. From judgment for defendant, plaintiffs 
appeal. Affirmed. 


* Decision rendered, Feb. 6, 1915. 151 N. W. Rep. 224. Syllabus by the 
Court. 
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Grace & Bryans, of Mohall, for Appellants. 
Greenleaf, Bradford & Nash, of Minot (Benj. D. Smith, of Mankato, 
Minn., of counsel), for Respondent. 


———- -@e@- —- ---- 


HARRIS er at. vs. NATIONAL COUNCIL JUNIOR ORDER 
UNITED AMERICAN MECHANICS. (No. 148.)* 


(Supreme Court of North Carolina.) 


1. INSURANCE—BENEFIT INSURANCE—VIOLATION OF CON- 
DITIONS—BURDEN OF PROOF. 

In an action on a benefit certificate, the burden of proof is on the com- 
pany to show noncompliance with conditions avoiding the policy, 
where a prima facie case has been made out by showing a demand in- 
troducing the certificate sued on, and proving the debt. 

(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


2. INSURANCE—BENEFIT INSURANCE—APPEAL TO NATION- 
AL LODGE—NECESSITY. 

A by-law of an order requiring the local lodge to appeal to the national 
lodge, for failure of the secretary manager of the national council to 
pay a death claim, does not apply to a member, so as to preclude him 
from appealing to the courts, whether the local lodge acts or not. 


(For other cases, see Insurance, Cent. Dig. §§ 1987-1988; Dec. Dig. § 805.) 


Appeal from Superior Court, Chatham County; Carter, Judge. 

Action by Stella W. Harris and others against the National Council 
Junior Order United American Mechanics. From a judgment for plain- 
tiffs, defendant appeals. No error. 


Douglass & Douglass, of Raleigh, for Appellant. 
Siler & Milliken, of Siler City, and R. H. Hayes, of Pittsboro, for 
-. Appellees. 





— — -Oe® —_———_—__- —_— 


OVERTON vs. COLORED KNIGHTS OF PYTHIAS et at, 
(No. 5432.)* 
(Court of Civil Appeals of Texas. Austin.) 


3. INSURANCE — INSURABLE INTEREST — WHAT CONSTI- 
TUTES. ; 

Illegitimate children, recognized and maintained by their putative father, 
have an insurable interest in his life. 

(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


* Decision rendered, Jan. 27, 1915. 173 S. W. Rep. 472. 
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Appeal from Travis County Court; Wm. Von Rosenberg, Judge. 

Action by Annie Overton against the Colored Knights of Pythias, 
which impleaded against Mary Overton and another. From a judgment © 
for the impleaded defendants, plaintiff appeals. Affirmed. 


See, also, 163 S. W. 1053. 


D. R. Pickens, of Austin, for Appellant. 
Hart & Patterson, of Austin, for Appellee. 





Insurance Law Journal Vol. 45. [May, 1915. 


" FIRE, TORNADO, ETC. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


PETELLO 
VS. 


TEUTONIA FIRE INS. CO.* 


1. INSURANCE--CONDITIONS OF POLICY—PROVISIONS AS TO 
TITLE—PROPERTY INSURED. 


Where insured borrowed the money to buy fixtures and gave to the lender 
as security a bill of sale absolute in form, such security was a lien 
which did not constitute a breach of the condition in policy that the 
interest of the insured was that of sole and unconditional ownership. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


2. INSURANCE — CONDITION OF POLICY —“CHATTEL MORT- 
GAGE”-—BILL OF SALE. 


The delivery and record of a bill of sale absolute in form, but intended as 
security by the insured to one who loaned him money to purchase the 
property insured, without change of possession, was not a “chattel 
mortgage” within the condition in the policy avoiding it should the 
property be or become incumbered by a chattel mortgage; the term 
“chattel mortgage” is a term of art, and is to be construed as 
referring to that particular kind of incumbrance, having the known 
legal effect of a chattel mortgage. 


(lor other cases, see Insurance, Cent. Dig. §§ 636-651; Dec. Dig. § 283.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Chattel Mortgage.) 


3. INSURANCE—FORFEITURES—STRICT CONSTRUCTION. 

Provisions for forfeitures contained in an insurance policy are to be 
construed with reasonable strictness in favor of the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


Appeal from District Court of Waterbury; Frederick M. Peasley, 
Judge. 

Action by Vincenzo Petello against the Teutonia Fire Insurance 
Company. From a judgment in the district court on appeal from the 
city court, defendant appeals. No error. 


The plaintiff on November 13, 1911, bought from one Paladino the 
stock and fixtures of a barber shop known as No. 600 Bank street, in the 
city of Waterbury, and paid therefor $400, which he had borrowed for 
that purpose from one Criscitiello, his brother-in-law, who lived in New 
York City. The loan was made on the agreement that the lender should 
be secured by a bill of sale of the property, and, for the purpose of se- 
curing Criscitiello, the plaintiff had the vendor make out a bill of sale 


* Decision rendered, Feb. 23, 1915. 93 Atl. Rep. 137. 
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directly to him. Plaintiff agreed to pay Criscitiello each week as much 
as he could spare after paying the expenses of conducting the shop. On 
May 12, 1912, when the policy in question was issued, the plaintiff had paid 
$250, and still owed the balance, and Criscitiello still held the bill of sale 
as security. At that time other fixtures and supplies had been bought 
by the plaintiff after the bill of sale was given and were not covered 
by it. The policy of insurance was in standard form and placed $100 
on the stock of barber shop supplies and $400 on the furniture and fixtures 
while contained in the shop. The policy contained the usual provisions 
that it should be void “if the interest of the insured be other than uncon- 
ditional and sole ownership, * * * or if the subject of insurance be 
personal property and be or become incumbered by a chattel mortgage.” 
Soon after the policy was issued, Criscitiello demanded payment of the 
balance due him, and the plaintiff borrowed $150 for that purpose from 
another brother-in-law, Copozzi, upon a similar agreement to secure the 
lender by a bill of sale of the property, and for that purpose caused 
Criscitiello to execute a bill of sale to Copozzi. Neither Criscitiello nor 
Copozzi took possession of any part of the property covered by the bills 
of sale, but the plaintiff remained in exclusive possession thereof until 
March 17, 1913, when all the stock and fixtures in the shop, being then of 
the value of $766, were destroyed by fire. The bills of sale were recorded 
in the town clerk’s office of the town of Waterbury. 


William J. McKenna, of New Haven, for Appellant. 


Francis J. Hogan and John H. Cassidy, both of Waterbury, for 
Appellee. 


Beacu, J. (after stating the facts as above). 

The first assignment of error raises the question whether the 
bills of sale given under the circumstances stated in the finding 
avoid the policy as a breach of the condition that the interest of 
the insured should be that of sole and unconditional ownership. 

[1] As between the parties, the transaction was one to which a 
court of equity might give the effect of a mortgage, although the 
bill of sale was absolute in form. It could have no other effect. 
Morin vs. Newbury, 79 Conn. 340, 65 Atl. 156; Lovell vs. Ham- 
mond Co., 66 Conn. 500, 510, 34 Atl. 511. 

It is generally held that outstanding mortgages and liens do 
not constitute a breach of a condition in a fire insurance policy 
that the interest of the insured is that of sole and unconditional 
ownership. Cooley speaks of this as the well settled rule, and it 
seems to be followed, not only in states where the effect of a 
mortgage is merely to create a lien, but also in states where the 
mortgage is treated as a conveyance of the title. 2 Cooley, Briefs 
on Insurance, p. 1378; 19 Cyc. 694; Carson vs. Jersey City Ins. 
Co., 43 N. J. Law, 300, 39 Am. Rep. 584; Hare vs. Headley, 54 
N. J. Eq. 545, 35 Atl. 445; Clay F. & M. Ins. Co. vs. Beck, 43 
Md. 358; Westchester Ins. Co. vs. Weaver, 70 Md. 536, 17 Atl. 
401, 18 Atl. 1034, 5 L. R. A. 478; Wolf vs. Theresa Village Ins. 
Co., 115 Wis. 402, 91 N. W. 1014; Dolliver vs. St. Joseph F. & 
M. Ins. Co., 128 Mass. 315, 35 Am. Rep. 378; Union Ass. Soc. 
vs. Nalls, 101 Va. 613, 44 S. E. 896, 99 Am. St. Rep. 923; Phoenix 
Ins. Co. vs. Public Parks Co., 63 Ark. 187, 37 S. W. 959; Hart- 
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ford Fire Ins. Co. vs. Enoch, 72 Ark. 47, 77 S. W. 899. The same 
rule is applied to a vendor’s lien on land not wholly paid for. 
Ins. Co. of N. A. vs. Pitts, 88 Miss. 587, 41 South. 5,7 L. R. A. 
(N. 8.) 627, 117 Am. St. Rep. 756, 9 ‘Ann. Cas. 54, and cases 
cited in note. 

The defendant has pointed out but one case in which this con- 
dition that the interest of the insured should be that of sole and 
unconditional ownership has been held to be broken solely because 
the interest of the insured was that of a mortgagor in possession. 
With that exception the cases relied on are either cases where 
the interest of the insured was that of a conditional vendee, or 
cases where the policy was avoided for the breach of some other 
condition. In Williamson vs. Orient Ins. Co., 100 Ga. 791, 28 
S. E. 914; Orient Ins. Co. vs. Williamson, 98 Ga. 464, 25 S. E. 
560, a distinction was drawn between an ordinary mortgage which 
under the state Code created merely a lien on the property, and 
an absolute conveyance of title intended as security; the latter 
being held to avoid the policy as a breach of the condition. We 
think, however, that this distinction is not well taken, for as 
pointed out in Imperial Ins. Co. vs. Dunham, 117 Pa. 460, 12 
Atl. 668, 2 Am. St. Rep. 686, the parties might have contracted 
with reference to the state of the title, but preferred to use the 
word “interest”; and so the condition is to be understood as 
referring to actual or equitable ownership, and not as requiring 
the insured to hold an absolute legal title. In accordance with 
this view, it is generally held that one in possession of real estate 
under an obligatory contract to buy, who had not paid in full and 
therefore has not yet become the legal owner, is nevertheless a 
sole and unconditional owner within the meaning of the standard 
form of policy. Arkansas Life Iris. Co. vs. Cox, 21 Okla. 873, 
98 Pac. 552, 20 L. R. A. (N. S.) 775 and note, 129 Am. St. 
Rep. 808. 

The rule appears to be otherwise in the case of conditional 
vendees of personal property bought on the instalment plan when 
the title remains in the seller. Arkansas Ins, Co. vs. Cox, supra; 
Dumas vs. N. W. Natl. Ins. Co., 12 App. D. C. 245, 40 L. R. A. 
(N. S.) 358; Dow vs. Natl. Ins. Co., 26 R. I. 379, 58 Atl. 999, 
67 L.. R. A. 479, 106 Am. St. Rep. 728; Lasher vs. St. Joseph 
F. & M. Ins. Co., 86 N. Y. 423; McWilliams vs. Cascade F. & M. 
Ins. Co., 7 Wash. 48, 34 Pac. 140. 

So far as the authorities attempt to lay down any general rule, 
it is that if the interest of the insured is conditional, or contingent, 
or if it is for years only, or for life, or in common, it is not that 
of sole and unconditional ownership; but where the entire loss, if 
the property is destroyed by fire, must fall upon the party insured, 
the reason and purpose of this provision does not seem to exist. 


We find but one case exactly in point. In that case, as in this, 
a bill of sale had been given absolute in form but really intended 
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to secure the lender for the loan of the purchase money with which 
the property was bought, and it was held, assuming that the bill 
of sale was delivered before the policy was issued, that the latter 
was not void under the condition as to sole and unconditional 
ownership. Kronk vs. Birmingham Fire Ins. Co., 91 Pa. 300. 

[2] The second assignment of error raises the question whether 
the policy was avoided for a breach of the condition that the 
property should not be gr become incumbered by a chattel mort- 
gage. The term “chattel mortgage” is a term of art, and is to 
be construed, as it was doubtless intended to be understood, as 
referring to that particular kind of an incumbrance having the 
known legal effect of a chattel mortgage. The delivery and 
record of a bill of sale absolute in form, but intended as security, 
without change of possession, does not have the legal effect of a 
chattel mortgage. As was said in Morin vs. Newbury, supra, 
of such a transaction :— 

“The instrument is neither in form nor in name a mortgage. 
It is not one to which the law attaches any peculiar virtue when 
recorded. It had no place upon the records and could serve no 
legal purpose there. Its execution and delivery accomplished 
nothing, aside from its value as proof, which a parol agreement 
would not.” 

[3] If the insurance company intended that the policy should 
be avoided in case the property was subjected to any kind of a 
lien which a court of equity might enforce, the language used is 
not appropriate to that end. Having regard to the rule that pro- 
visions for forfeitures contained in insurance policies are to be 
construed with reasonable strictness in favor of the insured, we 
think that these bills of sale, given under the circumstances stated 
in the finding, are not chattel mortgages within the meaning of 
the policy. Morin vs. Newbury, 79 Conn. 338, 65 Atl. 156; State 
vs. Hurlburt, 82 Conn. 232, 236, 72 Atl. 1079; Rowland vs. In- 
surance Co., 82 Kan, 220, 108 Pac. 118, 136 Am. St. Rep. 104; 
Humboldt Fire Ins. Co. vs. Ashley Silk Co., 185 Fed. 54, 107 
C. C. A. 274; Phoenix Ins. Co. vs. Fleenor, 104 Ark. 119, 148 
S. W. 650; Monongahela Ins. Co. vs. Batson (Ark.) 163 
S. W. 510. 

The other assignments of error are dependent on the conclu- 
sions already stated, and do not require separate discussion. 

There is no error. The other Judges concurred. 
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APPELLATE COURT OF INDIANA. 


Division No. 2. 


HUMBOLDT FIRE INS. CO. 


Us. 


ASHBY. (No. 8408.)* 


2. INSURANCE—ACTIONS—DEFENSES—SPECIAL PLEADING. 


In order that an insurance company might avail itself of facts claimed 
to violate a clause of the policy against additional insurance, it was 
incumbent on it to specially plead such facts. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


3. INSURANCE — FORFEITURE— ADDITIONAL INSURANCE — 
PLEADING. 


An insurance company claimed that insured had forfeited the policy by 
taking out additional insurance. A reply by the insured alleged that 
defendant’s agents, who issued the policy in suit, at the same time 
issued to plaintiff the policy alleged to be additional insurance, and 
that plaintiff procured the two policies at the same time; that defend- 
ant knew of the issuing of both, and consented thereto; that plain- 
tiff’s attention was not called to the provision against additional in- 
surance, and she had no knowledge of such provision, or that it was 
considered material; that both companies knew of the other’s policies, 
and that defendant’s agents were also agents of the other company; 
and that defendant had accepted and retained the premiums without 
objection. Held, that the reply alleged facts sufficient to avoid the 
effect of the additional insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1626, 1628, 1629; Dec. 
Dig. § 641.) 


4. INSURANCE— ADDITIONAL INSURANCE — FORFEITURE — 
WAIVER—KNOWLEDGE OF AGENTS. 

Where defendant insurance company’s two agents represented several 
companies beside defendant, and plaintiff's application for $5,000 in- 
surance was presented to such agents as a lump application for that 
sum, and they divided it between defendant and another company, ap- 
parently selecting the companies and amount assigned to each, under 
such circumstances as to characterize the transaction as one, they were 
acting within the scope of their authority in issuing the policy and 
collecting the premium therefor, so that defendant was charged with 
their knowledge of the additional insurance. 


(For other cases, see snsnrenne, ¢ Cent. Pre S$ mae me Dee, oe § 95.) 


Appeal from Circuit Ones: Dekalb Saas | ‘Frank M. Toma, Judge. 
Action by Leona Ashby against the Humboldt Fire Insurance Company. 
From a judgment for: plaintiff, defendant appeals. Affirmed. 


* Decision rendered, Jan. 2 21, 1915. 108 N.E . Rep. 150. 
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Link & Atkinson, of Auburn, and Roby & Salsbury and Watson & 
Esarey, all of Indianapolis, for Appellant. 
Thomas & Townsend and Elmer Leonard, all of Ft. Wayne, for 
Appellee. 
CALDWELL, P. J. 

Appellant issued to appellee on February 10, 1909, a policy by 
which certain household goods, musical instruments, etc., de- 
scribed in said policy and situated in a residence building in 
Ft. Wayne, were insured against loss by fire to the amount of 
$2,500. Appellee brought this action in the circuit court of Allen 
County, alleging in her complaint that a fire occurred on the Ist 
day of February, 1910, by which a large part of such property 
was destroyed, and another part damaged. She alleges her total 
loss to be $6,500, and prays a recovery for the full amount of the 
‘policy. The sufficiency of the complaint is not challenged. 

The cause was sent fo the circuit court of Dekalb County, on 
a change of venue, where the issues were made, and the trial 
had. There is some confusion, in the transcript as originally 
filed in this court, respecting the ruling of the trial court on the 
demurrer to the second, third, and fourth paragraphs of answer. 
Appellant has briefed the case on the theory that such demurrer 
was overruled to the third and fourth paragraphs, and sustained 
as to the second. However, a return to a writ of certiorari, issued 
from this court, makes it clear that such demurrer was sustained 
to the second and fourth paragraphs, and overruled only to the 
third. No error is assigned on the ruling on the demurrer to 
the fourth paragraph of answer, and the error assigned on such 
ruling as to the second paragraph is waived by not being dis- 
cussed. 

[1] Appellee filed a reply in three paragraphs to said third 
paragraph of answer. Appellant’s demurrer to the second and 
third paragraphs of reply was overruled. The errors assigned on 
such rulings are also waived by not being discussed in appellant’s 
brief. A trial by jury was had on the issues formed by the com- 
plaint, and the first and third paragraphs of answer thereto, and 
the said three paragraphs of reply to the third paragraph of 
answer, resulting in a verdict in appellee’s favor for $2,250, on 
which judgment was rendered. ‘The questions properly presented, 
and not waived, arise under the motion for a new trial. 

Said fourth paragraph of answer, to which a demurrer was 
sustained as aforesaid, was to the effect that appellee’s title to 
the property described in said policy was in the nature of a con- 
ditional ownership, which fact was known to appellee, and by 
her concealed from appellant, and that said policy contained the 
following provision :— 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the interest of 
the insured be other than unconditional or sole ownership.” 
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Appellant assuming that the demurrer had been overruled to 
such paragraph, and that it constituted a part of the pleadings, by 
which the issues were finally settled, argues that the first instruc- 
tion given at appellee’s request was erroneous. ‘The criticism of 
said instruction is based on the fact that by it the court informed 
the jury respecting the issues made by the pleadings, and that 
such instruction contains no reference to said fourth paragraph 
of answer, or to the issue formed by it and the complaint. As we 
have indicated, appellant’s assumption is erroneous, and it follows 
that the criticism of said instruction is without merit. 

Appellant’s second, third, fourth, fifth, and eleventh points are 
based on the same erroneous assumption, as indicated above. The 
argument is to the effect that no reply was filed to said paragraph 
of answer; that the facts thereby pleaded, if true, are sufficient 
to defeat appellee’s entire cause of action, in the absence of a 
showing of waiver or estoppel, and that there was no reply that 
might serve as a basis for such showing; that the truth of the 
matter pleaded by said paragraph of answer was established by 
uncontradicted evidence, and hence appellant contends that the 
verdict of the jury is not sustained by the evidence, and is con- 
trary to law. For reasons already given, it is apparent that ap- 
pellant must fail in such contention. For a like reason, there was 
no error in refusing the fourteenth instruction requested by 
appellant. 

The third paragraph of answer, as far as material, is to the 
following effect: That, after said policy was issued, appellee pro- 
cured on the same property valid insurance from the Western 
Insurance Company of Pittsburgh, Pa., in the sum of $2,500, 
without appellant’s consent in writing indorsed on the policy. 
This paragraph of answer is based on a provision in the policy 
set out in said paragraphs as follows :— 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the insured now 
has or shall hereafter make or procure any other contract of in- 
surance, whether valid or not, on the property covered in whole 
or in part by this policy.” 

As we have said, appellee filed to said paragraph of answer a 
reply in three paragraphs, of which the first was a general denial. 
The second paragraph of reply is substantially as follows: “That 
appellant’s agents, who issued the policy in suit, issued to appellee 
at the same time the policy described in said paragraph of answer, 
and that appellee procured the two policies at one and the same 
time; that appellant knew of the issuing of both policies and con- 
sented thereto; that appellee’s attention was not called to said 
provision of the policy in suit, and that she had no knowledge of 
such provision or that appellant considered it material; that each 
of said companies and their agents knew of the issuing of each of 
said policies, and that appellant’s said agents were also the agents 
of said other company, and as such issued such other policy; 
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that appellant accepted and retained, and still retains, the ‘pre- 
mium paid by appellee, and at no time prior to said fire loss, or 
prior to the commencement of this action, made objection that 
other insurance had been obtained; that appellee accepted such 
policy and paid the premium therefor, in the full belief that the 
policy and insurance were valid; that appellant never sought to 
avoid the policy, and never paid back the premium, but has kept 
and retained said premium; that appellee did not make any 
written application for such insurance, and that she made no rep- 
resentations or promises that she would not procure other insur- 
ance; that appellant has thereby waived any defense based’ on 
said condition and its breach, and is estopped from asserting that 
there has been such breach. 

[2] The third paragraph of reply is to the effect that appellant, 
after said fire, with full knowledge of the facts pleaded by the 
third paragraph of answer, required appellee to, and she did, make 
out and deliver to appellant several successive and additional 
proofs of the loss, and that thereby appellant waived the right to 
make the defense pleaded by said paragraph of answer, and is 
estopped from relying on same. In order that appellant might 
avail itself of the facts pleaded by said special paragraphs of 
answer, it was incumbent that appellant plead especially to that 
end. Mutual, etc., Co. vs. Travelers’, etc., Co., 104 N. E. 880; 
Modern Woodmen vs. Noyes, 158 Ind. 503, 64 N. E. 21. 

[3] Conceding for the purposes of discussion, but not decid- 
ing, that said third paragraph of answer contains facts sufficient 
to constitute a defense (see Commercial Co. vs. Schroyer, 176 Ind. 
654, 95 N. E. 1004, Ann. Cas. 1914A, 968), it presents the question 
of whether appellee procured additional insurance in violation 
of the terms of the policy. Appellee, by her second paragraph of 
reply expressly, and by her third paragraph impliedly, admits 
that she did procure such additional insurance, but she alleges 
by said second paragraph, and the evidence clearly shows, that 
the two policies were issued to her at one and the same time. 
Dismissing from consideration the third paragraph of reply, the 
second sets out facts which, if shown by the evidence to be true, 
are sufficient to avoid the effect of so procuring such additional 
insurance, 

|4] Said policy so issued by the Western Insurance Company 
is involved in Western Insurance Co. vs. Ashby, 53 Ind. App. 
518, 102 N. E. 45. On pages 521 and 522 of 53 Ind. App. 102 
N. E. 45, the facts attending the procuring of such insurance and 
the issuing of such policies are stated substantially as shown by 
the record in this appeal. It is therefore unnecessary that such 
facts be repeated here, except as we may do so for the purpose 
of supplementing them in the course of our discussion. It is not 
essential to our conclusion on this appeal that we determine, 
under the facts shown by the record, whether Kehoe, the broker, 
was appellant’s agent. ‘The first question of importance in our 
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present discussion is whether appellant is chargeable with notice 
of the issuing and existence of said Western Company policy. It 
is plain that Walsh and Kierspe, who were appellant’s agents, had 
such knowledge. The insurance proposition was presented to 
them by Kehoe as a lump application of $5,000. They represented 
four other companies, besides appellant. They apparently de- 
termined that the insurance should be divided between two com- 
panies, and also apparently selected the companies and the amount 
assigned to each. At any event, they issued the insurance in two 
policies, under such circumstances as to characterize the transac- 
tion as one and the same. It would, therefore, be folly to argue 
that said agents, when they issued the policy in suit did not know, 
or that they did not have in mind the fact of the issuing of the 
other policy. 

“Notice of facts to an agent is constructive notice thereof to 
the principal himself, where it arises from, or is at the time con- 
nected with, the subject-matter of his agency; for upon general 
principles of public policy it is presumed that the agent has com- 
municated such facts to the principal, and, if he has not, still, 
the principal having intrusted the agent with the particular busi- 
ness, the other party has a right to deem his acts and knowledge 
obligatory upon the principal.” Field vs. Campbell, 164 Ind. 389, 
396, 72 N. E.. 260, 263 (108 Am. St. Rep. 301); Story’s Agency, 
§ 140. 

Said agents here, in issuing the policy in suit and in collecting 
the premium therefor, were transacting the business of the ap- 
pellant as principal, and were acting within the scope of their 
agency, and consequently knowledge of the issuing of such other 
policy came to them in the course of their employment as agents 
of appellant. This is necessarily true, for the reason that the 
issuing of the two policies constituted but one transaction, and, 
regardless of the fact that in the mere act of issuing such other 
policy, they were the agents of said Western Insurance Company. 
From other facts, it also sufficiently appears that at the time of 
issuing the policy in suit, and collecting the premium therefor, 
such agents had in mind the fact of such other insurance. Under 
such circumstances, appellant is chargeable with knowledge of 
such other insurance. See Foreman vs. German Alliance Co., 
104 Va. 694, 52 S. E. 337, 113 Am. St. Rep. 1071, 3 L. R. A. 
(N. S.) 444, and note. The other material facts pleaded by said 
second paragraph of reply were established by the evidence, and 
it follows that, regardless of the issue closed by the third para- 
graph of reply, this case must be affirmed in so far as concerns 
the basic questions presented. Glens Falls, etc., Co. vs. Michael, 
167 Ind. 659, 74 N. E. 964, 79 N. FE. 905,8 L. R. A. (N. S.) 708. 

[5] In the motion for a new trial there are fifty-eight specifica- 
tions of error as respects admitting and excluding offered testi- 
mony. The fact that the particular nature of appellee’s title to 
said property is not presented by the issues disposes of a number 
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of such specifications. Moreover, in no instance is there a 
reference to the transcript where a record of the court’s action 
in so admitting and excluding offered testimony may be found, 
and in some instances the abstract of the evidence does not contain 
the substance of the alleged objectionable matter admitted. In 
addition, in appellant’s brief, under “Points and Authorities,” 
no point is directed specifically to any of such specifications, or 
to any group thereof. Under such circumstances, such specifi- 
cations present nothing for our consideration. 

The amount of the verdict is challenged. The policy provided 
that, in case of additional insurance, appellant should be liable 
only for its proportional part of any loss sustained. The court 
instructed the jury specifically to this effect. The verdict, being 
for $2,250, is on a basis of $4,500 total loss. There was undis- 
puted evidence tending to establish that the loss was at least equal 
to that sum. The verdict is therefore not excessive. 

There is no error in the record, for which the judgment should 
be reversed. Judgment affirmed. 


——_— +e 


COURT OF APPEALS OF KENTUCKY. 


NORTH RIVER INS. CO. 
vs. 


DYCHE-* 


5. INSURANCE—FORFEITURE—OWNERSHIP OF PROPERTY. 


A policy issued to a married woman, insuring the household furniture, etc., 
the property of the insured or any member of the family, contained 
in her boarding house, covered not only the interest of the insured, 
but the interest of every one of the family, and, notwithstanding a 
provision that the policy should be void unless otherwise provided by 
an agreement indorsed thereon or added thereto if the interest of the 
insured was other than that of unconditional and sole ownership. it was 
immaterial that some of the insured articles were owned jointly by 
members of the family, or that insured’s husband had an interest in 
articles in which insured also had an interest, as the policy did provide 
otherwise within the meaning of the forfeiture clause. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 
6. INSURANCE—CONSTRUCTION OF POLICY —UPHOLDING 
POLICY. 


Where a policy of insurance is fairly susceptible of two constructions, that 
construction which will sustain, rather than defeat, the policy, will 
be adopted. 


see 146) cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
146. 


* Decision rendered, Mar. 2, 1915. 173 S. W. Rep. 784. a 
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Appeal from Circuit Court, Laurel County. 
Action by Mrs. Sarah Dyche against the North River Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 


Matthew Walton, of Lexington, and Clay & Boreing, of London, for 
Appellant. 
Sam C. Hardin and Hazlewood & Johnson, all of London, for 


Appellee. 
Cray, C. 

The North River Insurance Company issued to Mrs. Sarah 
Dyche a policy of insurance covering all the household, kitchen 
furniture, etc., belonging to the assured or any member of her 
family, contained in the Dyche boarding house on the south side 
of Fourth street in London. On September 16, 1912, the property 
insured was destroyed by fire. Payment having been refused, Mrs. 
Dyche brought this action to recover on the policy. In addition to 
denying all the allegations of the petition, the company pleaded 
that the property insured was intentionally destroyed by plaintiff 
or some one acting for her, and with her knowledge and consent. 
A trial before a jury resulted in a verdict for plaintiff for the 
full amount of the policy. Judgment was rendered accordingly, 
and the company appeals. 

It is unnecessary to consider the circumstances surrounding the 
fire, or the question whether or not the property was intentionally 
destroyed by plaintiff. The evidence on this question was con- 
flicting, and it cannot be said that the finding of the jury fis 
flagrantly against the evidence. 

[1] The first ground assigned for a reversal is the failure of 
the trial court to grant a continuance. A continuance was asked 
on the ground of the absence of Nellie Hurt. In order to secure 
a continuance, it was necessary for the affidavit to show, not 
only the materiality of the evidence felied on, but that due dili- 
gence had been used to obtain it. The affidavit did not show that 
any subpcena was ever issued for the absent witness and placed 
in the hands of the sheriff. ‘That being true, due diligence in pro- 
curing the attendance of the witness was not shown. Louisville 
Ry. Co. vs. Bryant, 142 Ky. 159, 134 S. W. 182; Louisville Ry. 
Co. vs. Vessells’s Adm’x, 159 Ky. 664, 167 S. W. 924. 


[2, 3] It is next insisted that the court erred in permitting both 
Mrs. Dyche and her husband to testify. ‘The proof shows that 
Dyche acted as agent for his wife in preparing an inventory of 
the property destroyed and mailing it to the company. He also 
prepared a copy of the inventory attached to the petition. The 
rule is that where the husband is agent for the wife both may 
testify, but not as to the same facts. The wife may testify as to 
the facts within her knowledge, and the husband may testify as 
to the facts connected with the agency within his knowledge; but 
neither can supplement the testimony of the other with respect 
to facts within the other’s knowledge. Civil Code, § 606, subsec. 
1; Logsden vs. Stern, 117 Ky. 217, 77 S. W. 927, 25 Ky. Law 
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Rep. 1649; Monahan vs. Schwartz, 128 Ky. 375, 108 S. W. 285, 
32 Ky. Law Rep. 1285. ‘The principal complaint in this case is 
that the inventory prepared by the husband was read to the jury, 
and thus the wife’s testimony as to the number, kind, and value 
of the articles destroyed was supplemented by the husband’s. It 
appears, however, that the court subsequently admonished the 
jury that neither the inventory nor the copy was competent for 
the purpose of showing what articles were destroyed, or the value 
thereof, but was only competent for the purpose of showing that 
the inventory was prepared and mailed to the company. He 
further directed the jury not to consider this evidence for any 
other purpose. In view of this direct admonition of the court, 
we conclude that the company was not prejudiced by the reading 
of the inventory. 

[+] Another error relied on is that the several witnesses for 
plaintiff were permitted to testify to the reputation of one of the 
company’s witnesses while he lived in London in October, 1912. 
It is insisted that the testimony should have been confined to the 
witness’s reputation at the time of the trial. As the trial took 
place about a year after the witness moved from London, we 
think the evidence of witness’s reputation was sufficiently near in 
point of time to make it admissible. Davis vs. Commonwealth, 
95 Ky. 19, 23 S. W. 585, 15 Ky. Law Rep. 396, 44 Am. St. 
Rep. 201. 

[5] Another contention of the company is that it was entitled 
to a peremptory instruction because plaintiff was not the sole and 
unconditional owner of the property destroyed. This contention 
is based on the following provision of the policy :— 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon, or added hereto, shall be void if the interest of 
the insured be other than that of unconditional and sole 
ownership.” 

It is insisted that the evidence shows that plaintiff’s husband 
had an interest in the property, and plaintiff was therefore not the 
sole and unconditional owner. It appears, however, that the policy 
contains the following provision with reference to the amount of 
the insurance and the property insured :— 

“$500.00, on household furniture, useful and ornamental, beds, 
bedding, linen, wearing apparel, plate, plated ware, chandeliers 
and gas fixtures, printed books and music, pictures, paintings 
and engravings, and their frames (at not exceeding cost price), 
bronzes, statuary, and other works of art, and objects of virtue, 
pianofortes and other musical instruments, scientific instruments, 
sewing machines, mirrors, watches, diamonds, and all other jew- 
elry in use, fuel and family stores, tools, bicycles, guns and other 
sporting implements and utensils, the property of the assured, or 
any member of family contained in the Dyche boarding house on 
the south side of Fourth street No. 131 Sanborn’s map. London, 
Kentucky.” 
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[6] It will be observed that the property insured is the house- 
hold furniture, etc., the property of the insured or any member of 
her family. Clearly this is a case where the contract provides 
otherwise than that the policy shall be void if the interest of the 
insured be other than unconditional and sole ownership. In other 
words, the policy was clearly intended to cover all of the household 
and kitchen furniture, wearing apparel, etc., in the Dyche board- 
ing house, whether it belonged to the insured or any member of 
her family. Where a policy of insurance is fairly susceptible of 
two constructions, it is the rule to adopt that construction that will 
sustain, rather than defeat, the policy. Mutual Ben. L. Ins. Co. 
vs. First Nat. Bank, 69 S. W. 1, 24 Ky. Law Rep. 580; Con- 
tinental Ins. Co. vs. Daniel, 78 S. W. 866, 25 Ky. Law Rep. 1501. 

As the purpose of the policy was to cover not only the interest 
of the insured in the property in the boarding house, but the in- 
terest of every one of the family of the insured, we regard it as 
immaterial that some of the articles insured were owned jointly 
by members of the family. That Mrs. Dyche had an interest 
in the insured property there can be no doubt. It may be that 
her husband also had an interest. Being a member of the family 
of the insured, however, that fact did not invalidate the policy. 
It follows that a peremptory instruction was properly refused. 

Other grounds for reversal are urged, but we deem it un- 
necessary to consider them at length. It is sufficient to say that 
we find no error in the record prejudicial to the substantial rights 
of the company. 

Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


LOCKE 
vs. 


ROYAL INS. CO., Limitep. 


SAME 
vs. 


COLUMBIA INS. CO or Jersey City, N. J.* 


1. INSURANCE—ACTION ON POLICY—QUESTION FOR JURY— 
DESCRIPTION AND MATERIALITY. 

On evidence in actions on three policies, one a nonvalued policy on a 
Fiat automobile, the others on Hotchkiss automobiles, held, that 
whether alleged misstatements in description as to year model were 
in fact made, and whether, if made, they were material, were questions 
for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


2. INSURANCB — MISREPRESENTATIONS — DESCRIPTION OF 
AUTOMOBILES — MATERIALITY. 

Where policies on automobiles employed many accurate terms of de- 
scription, including the factory number, it was for the jury whether, 
notwithstanding an incorrect description as to the year model, the 
error was not material, so as to prevent the minds of the parties from 
meeting on the article insured. 


(For other cases, see Insurance, Cent. Dig. § 595; Dec. Dig. § 280.) 


Exceptions from Superior Court, Suffolk County; William B. Stevens, 
Judge. 

Separate actions by Albert W. Locke against the Royal Insurance 
Company, Limited, and against the Columbia Insurance Company of Jersey 
City, N. J. Verdicts for plaintiff, and defendants except. Exceptions 
overruled. 


Wm. P. Meehan and Chas. H. Donahue, both of Boston, for Plaintiff. 
F. W. Brown and W. L. Came, both of Boston, for Defendants. 


De Courcy, J. 

These two actions, tried together, are based on three insurance 
policies. That issued by the Royal Insurance Company was in 
the nonvalued form for $1,500 on a Fiat automobile. The others 
were valued policies issued by the Columbia Insurance Company, 
one for $1,800 on a Hotchkiss automobile, the other for $650 on 


* Decision rendered, Feb. 24, 1915. 107 N. E. Rep. 911. 
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another Hotchkiss car. It is not now questioned that the cars 
were destroyed by fire and that they were worth, and cost the 
plaintiff, more than the amounts for which they were insured. 
There was evidence that the plaintiff complied with the various 
provisions of the policies, including proofs of loss; and the re- 
quirement as to arbitration was waived, 

The substantial issue raised by the exceptions is based upon an 
alleged misdescription of the automobiles in the applications and 
policies, with reference to the year model. ‘The correctness of 
the description in all other respects, such as the factory number, 
type of body, number of cylinders, horsepower, etc., is apparently 
conceded. ‘The contention of the defendants is that the Fiat car 
was in fact of the year model 1907, and that the two Hotchkiss 
cars were of the year model 1906. They urge that this alleged 
misdescription constituted a defense to the actions, as a matter 
of law. 

This defense was presented in two aspects: First, and mainly, 
as supporting the claim that the minds of the parties never met in 
consummation of the alleged contract of insurance, and that con- 
sequently the policies never attached to the risk; second, assuming 
that the minds of the parties did so meet, that the contract was 
rendered void by the plaintiff’s misrepresentation of material facts. 
We do not understand that the defendants urge the latter ground 
in this court, and we shall not further consider it. Apparently 
the trial judge instructed the jury on this point in the form re- 
quested by the defendants, notwithstanding that the only answer 
of the Columbia Insurance Company was a general denial. See 
St. 1907, c. 576, § 21; Barker vs. Metropolitan Life Ins. Co., 198 
Mass. 375, 84 N. E. 490. 

[1] One answer to the defendants’ main contention is that there 
was evidence for the jury that the automobiles in fact were de- 
scribed correctly in the applications and policies. The plaintiff, 
who qualified as an expert, testified without objection to his belief 
that “the Hotchkiss cars were put out in 1908,” that the Fiat car 
was a 1908 model, and that he thought the three cars were of the 
year model 1908. In the next place, 1908 was specified, not as 
the “year of manufacture,” but as the “year model.” They were 
all foreign cars. There was evidence that foreign makers do not 
make distinct yearly models, as American manufacturers do, and 
that at that time European cars used to be designated as 1905-1906, 
1906-1907, etc., and not by single years. There also was testi- 
mony that the difference between a Hotchkiss 1906 and a 1908 
car would be hardly discernible, and that a Fiat car of 1907 and 
one of 1908 were substantially identical. So far as the cases 
involve the identification of the automobiles insured, the jury could 
find that the minds of the parties were in accord. Fall River vs. 
Etna Ins. Co., 107 N. E. 367. 

[2] Even if it be assumed that the jury properly could not find 
that the automobiles were correctly described as year model 1908, 
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it does not follow, as matter of law, that the policy did not attach. 
Where, as here, there were many accurate terms of description, 
including the individual one of the factory number, the jury well 
might find that the minds of the parties met, notwithstanding an 
incorrect description as to one fact, if they found that that fact 
was not material. See Hecht vs. Batcheller, 147 Mass. 335, 338, 
17 N. E. 651, 9 Am. St. Rep. 708; Everson vs. General Ac- 
cident, Fire & Life Assurance Corp., 202 Mass. 169, 173, 88 
N. EF. 658. There was evidence tending to show that the alleged 
misstatement as to the year model did not increase the risk of loss, 
and hence was not material. This distinguishes the cases from 
- those like Bowditch vs. Norwich Union Fire Ins. Co., 193 Mass. 
565, 79 N. E. 788, and Harris vs. St. Paul F. & M. Ins. Co. (Sup.) 
126 N. Y. Supp. 118. Without reciting the evidence in detail, the 
testimony of the plaintiff’s witnesses, and the rate sheets issued 
by the insurance companies, indicated that there would have been 
no increase of premium if the cars in question had been made in 
the earlier years, as claimed by the defendants. ‘The list price 
of each of the cars in question was more than $3,500. The pre- 
miums for insurance on the higher priced cars seem to depend on 
the original list price, and the amount of insurance; and the year 
model would not make any difference so far as the “Insurance 
Rates” table shows. The “Instructions and Limits,” restricting 
the amount of insurarice to be written, apparently do not limit the 
amount for which such higher priced cars may be insured, except 
that the amount must not be more than the actual value, and 
probably not more than the cost of the automobile to the assured. 
In other words there was evidence for the jury that no greater 
premium would be charged for a Fiat 1907 than for a Fiat 1908 
car, and that hence the misstatement, if made, did not increase 
the risk of loss and was immaterial. ‘The Hotchkiss cars were 
insured as ‘Dealers’ Automobiles,” and admittedly the rate was 
properly determined by adding 1 per cent to the basis rate for 
new cars, and did not depend upon their age. Further, although 
the agents testified that they would not have issued the policies at 
all if they thought that the cars were 1906 or 1907 models, the 
jury could find, in view of the rate sheets and other testimony, 
that only in the case of the cheaper cars of model before 1909 did 
the company reserve the right to accept the risk “only after the 
receipt of application with full particulars.” They may have been 
content in the case of the higher priced cars with the protection 
afforded by the provision that the “amounts to be insured must 
not be more than actual value.” 

The rulings requested by the defendants were rightly refused. 
As already stated, there was evidence for the jury that the alleged 
misstatements as to year model were not made in fact, and further, 
that even if made they were in the nature of an immaterial de- 
scription of automobiles which were known, and which were 
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identified by their individual factory numbers. The weight of the 
evidence was for the jury to determine. The charge was suf- 
ficiently favorable to the defendants, and embodied their own re- 
quests with reference to misrepresentations, and to the attaching 
of the policies, which were based upon the evidence they offered. 
the exceptions to portions of the charge and those relating to 
evidence, have not been argued. We have examined them, how- 
ever, and discover no error. 
Exceptions overruled. 


COURT OF APPEALS OF NEW YORK. 


HICKS 
Us. 


GRIMLEY.* 


1. INSURANCE — FIRE INSURANCE —EMPLOYMENT OF 
BROKER BY INSURED—BREACH OF INSTRUCTIONS AS TO 
CHARACTER OF COMPANY. 

Where defendant directed his insurance broker to secure fire insurance 
in an old line company, and the broker took out a policy in a mutual 
company, which the defendant took, paid premiums on and enjoyed 
protection under it for some months, when sued for an assessment 
on the policy levied under Insurance Law (Laws 1909, c. 33; Con- 
sol. Laws, c. 28) art. 9, § 268, providing that if any loss insured by a 
mutual company exceeds its cash on hand the directors may assess all 
property insured, the defendant cannot successfully set up the 
broker’s breach of instructions as a defense; he being chargeable 
with knowledge of the kind of company with which he was dealing 
when he accepted the policy, the by-laws of the company revealing 
its character having been plainly printed on the back, and the broker 
having acted as his agent, not as the company’s. 


(For other cases, see Insurance, Cent. Dig. §§ 417-426; Dec. Dig. § 192.) 


2. INSURANCE—FIRE INSURANCE—CANCELLATION OF 
POLICY—ISSUANCE OF NEW POLICY. 

Where an insurance broker came to defendant and stated that “he wanted 
that policy’—one in a co-operative company that he had previously 
secured for the defendant in violation of instructions to insure in an 
old line company—and defendant delivered it receiving therefor an- 
other, the unearned premium of the old policy being applied on the 
new, when sued for an assessment to help meet a company loss as 
provided by statute, defendant could not rely on the transaction as a 
rescission of the contract of insurance. 


(For other cases, see Insurance, Cent. Dig. § 504; Dec. Dig. § 232.) 
Cuddeback, Werner, and Collin, JJ., dissenting. 


* Decision rendered, Jan. 12, 1915. 107 N. E. Rep. 1037. 
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Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by John H. Hitks, as permanent receiver of the American 
Underwriters’ Fire Insurance Company of Monroe County, against Ar- 
thur D. B. Grimley. Judgment on a verdict directed for plaintiff was 
affirmed by the Appellate Division (152 App. Div. 902, 136 N. Y. Supp. 
1137), and defendant appeals. Affirmed. 


James O. Sebring, of Corning, for Appellant. 
John F. Nash, of Syracuse, for Respondent. 


MILLER, J. 

[1] The defendant testified: “I gave Mr. Nichols part of the 
insurance.” Nichols placed half of it with the American Under- 
writers’ Fire Insurance Company of Monroe County and the other 
half with another company. Whilst Nichols solicited the business, 
he did it as the ordinary insurance broker on his own account, and 
not as the representative of a particular company. The defend- 
ant employed him to place the insurance, i. e., to select the com- 
panies, instructing him to select old line, not assessment, com- 
panies. It is established then beyond dispute from the lips of the 
defendant himself that in selecting the companies Nichols acted 
as his agent and in making the selection departed from his in- 
structions. ‘The case involves the ordinary transaction between an 
insurance broker and his customer. The customer instructed the 
broker to place the insurance with old line companies; the broker, 
departing from his instructions, procured and delivered policies 
of co-operative companies. ‘The customer took the policies, paid 
the premiums, and for months had the protection of the insurance. 
The question is whether he can escape the liability assumed on the 
acceptance of the policy on the ground that his agent departed 
from his instructions in selecting a co-operative instead of an old 
line company to write the insurance. In my opinion an affirmative 
answer to that question will establish a dangerous rule. 

It may be that Nichols represented the company in delivering 
the policy. But there is no claim of any misrepresentation as to 
the terms of the policy itself. ‘The policy was the New York 
standard form of policy, precisely such a policy as would have 
been issued by an old line company. The defendant’s liability to 
assessment arose, not from the terms of the policy, but from the 
character of the company selected by Nichols and was imposed 
by section 268 of the Insurance Law (Laws of 1909, c. 33). 
‘There was no suppression or misrepresentation by Nichols of any 
of the terms of the policy, and no such “inequitable, unfair or 
deceptive conduct” on his part as takes the place of positive fraud 
within the meaning of the cases cited by my Brother Cuddeback. 
Nichols did not understand that the obligation of a member of a 
co-operative company was governed by said section of the Insur- 
ance Law. In that respect he made a mistake of law, and that 
mistake of law led him to depart from his customer’s instructions 
in the performance of an act done for the customer. 
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There was no failure of the minds of the contracting parties to 
meet. The defendant knew that he had accepted a policy from 
the American Underwriters’ Fire Insurance Company of Monroe 
County. Even if he had in fact been ignorant of the name of the 
company, as I have no doubt frequently happens, he would have 
been chargeable with the knowledge of his agent. That company 
intended to issue a policy to the défendant. The policy was in 
terms precisely such a policy as the company intended to issue and 
the defendant intended to receive, namely, a standard policy in- 
suring the defendant against loss by fire to an amount not exceed- 
ing $500 on the property described in consideration of the stipu- 
lated premium of $17.50. It was such a policy as the company 
was authorized to write. Said section of the Insurance Law pro- 
vides for the classification of the property or buildings insured 
and the issuance of policies “under different rates according to the 
risks from fire to which they may be subject,” but it also provides 
that, in case the amount of any loss or damage exceeds in amount 
the cash on hand, the directors or executive committee may bor- 
row the money or “make an assessment upon all the property in- 
sured, pro rata, according to the classification or according to the 
amount insured, as may be provided in the by-laws sufficient to 
pay what the cash in hand falls short of paying, or for the whole 
loss or damages, as the directors or executive committee may de- 
cide to be for the best interests of the corporation.” ‘The by-laws 
of the company were printed on the back of the policy, and plainly 
disclosed that the company was a co-operative company, and that 
it and its members were subject to the provisions of article 9 of 
the Insurance Law. If the defendant mistook the character of 
the company, his mistake was due either to his own carelessness 
or to the act of his own agent. Surely a party cannot avoid a 
contract on the ground that he was deceived by his own agent. 
The defendant may have supposed that the American Under- 
writers’ Fire Insurance Company of Monroe County was an old 
line company, none the less he intended to accept a policy from 
that company. A misunderstanding as to the character of the 
company or a mistake of law as to the obligation imposed by 
statute on its members does not present a case of the failure of 
the minds of the parties to meet on the terms of the contract. 

In the last analysis, then, the case involves simply a mistake of 
law made by the insured and his broker, not even as to the terms 
of the contract, but only as to the obligation imposed by statute 
on a party who accepts a policy from, and thus becomes a member 
of, a co-operative company. If that obligation may thus be 
avoided, the enforcement of it will always be involved in grave 
uncertainty, with the resultant uncertainty in the ability of co- 
operative companies to meet their obligations. 

[2] The attempted cancellation of the policy was too late, and 
not sufficient, to avoid liability under the assessment. But it is 
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significant as showing that even then the defendant did not seek 
to rescind the contract. Nichols, as his broker, not as the agent 
of the company, came to him and said that “he wanted that poli 
and he was going to cancel it, and he would give me [the defen ¢ 
ant] another policy in place of it.” The defendant delivered the 
policy to Nichols and “did not ask him the whys or wherefores.” 
In other words, he did as he had done at the start; as many men 
do who have confidence in their brokers, he intrusted the business 
to the broker. But he did not ask to rescind the old contract. The 
unearned premium was computed and applied on another policy 
which was issued. Certainly in doing that business the broker did 
not represent the company which had issued the original policy. 
The judgment should be affirmed, with costs. 


CuppEBack, J. (dissenting). 

This action was brought to recover the amount of an assess- 
ment imposed on the defendant as the holder of a policy in a 
mutual insurance company. 

The main defense is that the policy of insurance issued to the 
defendant was not accepted by him and never became a binding 
contract. At the trial the court directed a verdict against the de- 
fendant over plaintiff’s request to go to the jury upon questions of 
fact. The appellate division has unanimously affirmed the judg- 
ment. ‘The question in this court, therefore, is whether there was 
any evidence to sustain the defense interposed. 

One John A. Nichols testified that in 1907 he went to the de- 
fendant and solicited the insurance upon the latter’s icehouse. He 
was, he says, the agent at Hammondsport of the American Under- 
writers’ Fire Insurance Company of Monroe County. What took 
place between Nichols and the defendant can best be stated in 
their own language. Nichols says :— 

“At the time I saw defendant about this insurance I had a 
conversation with him in regard to the kind of policy he was to 
have and as to the kind of insurance that I was writing. * * * 
He wanted a policy without any assessment, and he wanted it 
written at a flat rate. * * * I told him at that time that the 
American Underwriters’ Fire Insurance Company did write a flat 
rate policy, and I told him that I would write a flat rate policy for 
him, and I did so.” 

The defendant testifies :— 

“I gave Mr. Nichols part of the insurance that is on the ice- 
house, providing it was not in an assessment company. I told him 
I did not want an assessment company but a straight line company, 
and he said he would, and I said, ‘I know something about some 
trouble I have had in insurance companies before, and I want it 
in an old line company,’ and he wrote me out a policy and de- 
livered it. He said he would give me a flat rate.” 

Nichols obtained from the defendant the information necessary 
to make out a policy, and on the same day, or a day or two after, 

Vol. XLV.—40 
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wrote the policy in suit and forwarded to the company a report 
thereof signed by himself. The defendant made no written appli- 
cation for the insurance. ‘The policy bore on its face the name of 
J. A. Nichols, Hammondsport, N. Y., and at the end a provision 
that it was not to be of force until countersigned by the agent at 
Hammondsport. It was so countersigned by Nichols, and he sub- 
sequently collected the premium from the defendant. The defend- 
ant received the policy and without reading it placed it in his desk. 

The form of the policy was the New York standard, and it con- 
tained the statutory provisions relating to the assessment of 
policyholders in mutual companies. The defendant’s contention 
is that he made no such contract with the insurance company as 
is embodied in the policy. The defendant retained the policy for 
about six months, and until the insurance company imposed its 
first assessment, and then returned it to the company. 

From the evidence taken the jury could have said that Nichols 
was the agent of the insurance company. His request to the de- 
fendant for the insurance on his icehouse, his power to counter- 
sign and deliver policies, the acceptance by the insurance com- 
pany of his report, and this suit brought upon the policy issued, 
afford sufficient proof of agency. And this, notwithstanding the 
provision in the policy that :— 

“In any matter relating to this insurance no person, unless 
duly authorized in writing, shall be deemed the agent of this 
company.” Angell vs. Hartford Fire Ins. Co., 59 N. Y. 171, 17 
Am. Rep. 322; Devendorf vs. Beardsley, 23 Barb. 656; Ellis vs. 
Albany City Fire Ins. Co., 4 Lans. 433; Andes Fire Ins. Co. vs. 
Loehr, 6 Daly, 105; Whited vs. Germania Fire Ins. Co., 76 N. Y. 
415, 32 Am. Rep. 330; Wood vs. American Fire Ins. Co., 149 
N. Y. 382, 44 N. E. 80, 52 Am. St. Rep. 733; Stewart vs. Union 
Mutual Life Ins. Co., 155 N. Y. 257, 49 N. E. 876, 42 L. R. A. 147. 

It was through the misrepresentation of Nichols, the insurance 
company’s agent, that the defendant became a party to a contract 
contrary to his express stipulation. I think he is not bound 
thereby. 

The insurance company, we may assume, intended to issue just 
such a policy as was delivered; but the defendant intended to 
accept just such a policy as Nichols represented he would issue. 
It was therefore a case where the minds of the parties did not 
meet in the contract. There was a mistake, either of law or fact, 
it makes no difference which, on the part of the defendant, as to 
what the policy provided, and he could rescind the contract be- 
cause the mistake arose through the misrepresentation of the in- 
surance company’s agent, even though the agent acted in per- 
fect good faith. 

The law upon the subject has been stated by this court as 
follows :— 


“It is equally well settled that where there is a mistake of law 
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on one side, and either positive fraud on the other, or inequitable, 
unfair, and deceptive conduct, which tends to confirm the mistake 
and conceal the truth, it is the right and duty of a court of equity 
to award relief.” Haviland vs. Willets, 141 N. Y. 35, 50, 35 N. E. 
958, 960; Greene vs. Smith, 160 N. Y. 533, 55 N. E. 210. 

It is said in Pomeroy’s Equity Juris. vol. 2 (2d Ed.) § 847, that 
the inequitable conduct referred to need not be intentionally mis- 
leading; “it is enough that the misconception of the law was the 
result of, or even aided or accompanied by, incorrect or misleading 
statements or acts of the other party.” 

With regard to a mistake of fact made by one party to a con- 
tract the law is practically the same. Smith vs. Mackin, 4 Lans. 
41; Hammond. vs. Pennock, 61 N. Y. 145, 152; Carr vs. 
National Bank & Loan Co., 167 N. Y. 375, 60 N. E. 649, 82 Am. 
St. Rep. 725; Daly vs. Wise, 132 N. Y. 306, 30 N. E. 837, 16 
L,. R. A. 236. In Hammond vs. Pennock, the court says :— 

“In equity, the right to relief (i. e., to the rescission of a con- 
tract) is derived from the suppression or misrepresentation of a 
material fact, though there be no intent to defraud.” 

The following is from Smith vs. Mackin :— 

“A mistake of a material fact by one of the parties to a con- 
tract renders it voidable in equity, and an action lies for its 
rescission.” 

In the case under consideration, the plaintiff’s entire cause of 
action and recovery rests upon the false representation made by 
Nichols, and the case comes clearly within the principle of the 
decisions cited. 

The defendant is not precluded from questioning the validity 
of the policy on the ground that he negligently accepted the 
document without reading it. Albany City Savings Institution 
vs. Burdick, 87 N. Y. 40. He was misled by Nichols’s misrep- 
resentations, and in addition the policy was long and its pro- 
visions obscure, as shown in Skaneateles Paper Co. vs. American 
Underwriters’ Fire Ins. Co., 61 Misc. Rep. 457, 114 N. Y. 
Supp. 200. 

The conclusion is that the court erred in directing a verdict for 
the plaintiff, and the judgment appealed from should be reversed. 

My recommendation is that the judgment be reversed, and a 
new trial granted, with costs to abide the event. 

Willard Bartlett, C. J., and Hiscock and Chase, JJ., concur with 
Miller, J. Werner and Collin, JJ., concur with Cuddeback, J. 

Judgment affirmed. 
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CITY COURT OF NEW YORK. 


L. N. GROSS CO. 


vs. 


WESTCHESTER FIRE INS. CO. 


SAME 


vs. 
RELIANCE FIRE INS. CO. or Paivape.puia. 


SAME 
vs. 


CAMDEN FIRE INS. ASS’N.* 


1. INSURANCE—FIRE INSURANCE—PROOF OF FRAUDULENT 
INTENT—EXCESSIVE CLAIM. 


A discrepancy between the amount of loss fixed by the insured in his 
claim of loss, and the amount awarded by the appraisers, is not of 
itself proof of fraudulent intent, such as will defeat insured’s claim 
for actual loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 


2. INSURANCE—FIRE INSURANCE—ACTION ON POLICY—DI- 
RECTION OF VERDICT—PROOF. 


Where, in an action on fire insurance policies, plaintiff made out a prima 
facie case, and defendants, offering no proof, failed to prove that 
the insured was guilty of any fraudulent intent as to the loss sus- 
tained, a verdict was properly directed for plaintiff for the amount 
of the award as found by appraisers appointed under the terms of 
the policies. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


Three actions by the L. N. Gross Company, one against the West- 
chester Fire Insurance Company, one against the Reliance Fire Insurance 
Company of Philadelphia, and one against the Camden Fire Instirance 
Association. A verdict was directed for plaintiff, and defendants move 
for new trial. Motion denied. 


Hays, Hershfield & Wolf, of New York City (Ralph Wolf, of New 
York City, of counsel), for Plaintiff. 
John Jay McKelvey, of New York City, for Defendants. 


FINELITE, J. 
These three cases were tried together under a stipulation that 
the evidence applicable to all might be adduced at the one trial 


* Decision rendered, Dec. 24, 1914. 151 N. Y. Supp. 945. 
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of the Westchester Fire Insurance Company. The defendant 
rested upon the plaintiff’s case and offered no proof. The de- 
fendant then moved for a direction of a verdict in its favor. The 
plaintiff also moved for a direction of a verdict in its favor, 
which motion was granted, and the defendant’s motion for a 
direction was denied. The defendant then moved for a new trial, 
which motion the court entertained. 


The action was brought to recover upon three policies of in- 
surance for loss sustained to the plaintiff about June 19, 1913. 
The plaintiff was engaged in the manufacture of ladies’ waists 
at Hartford, Conn. Its stock of merchandise and fixtures was 
insured by the defendants. On June 19, 1913, a fire occurred, 
and the plaintiff’s property as insured was totally destroyed. 
Proofs of loss were rendered to the insurance companies. The 
defendant insurance companies questioned the accuracy of the 
facts contained in the proofs of loss, and pursuant to the terms 
of the policies three disinterested appraisers were appointed. 
Hearings were held and the appraisers made their award in favor 
of the plaintiff for a considerable sum less than the amount set 
forth in the proof of loss. These suits were instigated to recover 
the amount of the award of the appraisers. The property was a 
total loss. The character of the merchandise was standard; had 
a definite fixed value. ‘The books of the plaintiff were not 
destroyed. 


The defendant contends that there is no evidence in the record 
to explain the discrepancy between the award of the appraisers 
and the amount sworn to in the proofs of loss, over 23 per cent, 
and upon the merchandise alone of more than 25 per cent. The 
defendant further contends that the exaggeration of the loss 
itself is sufficient to show fraud conclusively, claiming that it has 
been repeatedly held that it is evidence of fraud, and that it is 
incumbent upon the claimant to show circumstances from which 
the court can conclude that the exaggerations made were due to 
an honest mistake. The defendant further contends that the 
gross discrepancies between the actual loss and the sworn proofs 
of loss must be regarded as proof of fraud in cases where the 
claimant had knowledge or means of knowledge of the value of 
the property destroyed. 

The plaintiff contends, on the other hand, if there were a 
discrepancy, the discrepancy was explained by the witness 
Harding, who is an expert accountant, and he testified that the 
difference arose between the proof of loss and the award as 
found by reason of the fact that there were errors in bookkeeping 
and mistakes in calculation. 


[1,2] Both sides rely upon the case of Bass vs. Phoenix In- 


surance Company, 161 App. Div. 296, 141 N. Y. Supp. 555, 145 
N. Y. Supp. 1112, which was an action almost similar to the one 
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at bar to recover upon policies of insurance, wherein the court 
held :-— 

That “where, in an action on fire insurance policies to recover 
for loss to goods arising out of a fire, it appears that the plaintiff 
immediately after the fire prepared a claim of loss, based upon 
mere damage to his goods by water and smoke, that about five 
or six weeks thereafter appraisers appointed by the plaintiff and 
the defendant assess the plaintiff’s damages, and that the damage 
from water and smoke may diminish or disappear with lapse of 
time, a discrepancy between the amount of loss fixed by the 
plaintiff and the amount awarded by the appraisers should not 
be taken as proof of fraud or fraudulent intent, so as to defeat 
the plaintiff’s claim for actual loss.” 

The case was tried originally in the Municipal Court of the 
City of New York, wherein the complaint was dismissed upon 
the ground that fraud was apparent, which vitiated the policies 
of insurance. On appeal to the Appellate Term, the judgment 
was affirmed; Bijur, J., dissenting by written opinion. An 
appeal was taken to the Appellate Division of the Supreme Court, 
First Department, and upon the dissenting opinion of Bijur, J., 
the determination of the Appellate Term and the judgment of the 
Municipal Court were reversed, and a new trial ordered, as 
aforesaid, on the opinion of Bijur, J. 

On the trial of this action at bar, the defendants failing to 
prove that the plaintiff was guilty of any fraudulent intent as to 
the loss sustained by it, the direction in favor of the plaintiff for 
the amount of the award, as found by the appraisers, was proper. 
The motion to set aside the verdict and for a new trial must 
therefore be denied, to which the defendant may have an ex- 
ception, with ten days’ stay of execution and thirty days within 
which to make a case. 

Submit order. 





Fire, &c.| Louisville & N. R. Co. et al. vs. Morse. 


SUPREME COURT OF GEORGIA 


LOUISVILLE & N. R. CO. ef AL. 
US. 


MORSE. (No. 173.)* 
2. INSURANCE—PAY MENT — SUBROGATION — ACTION — PAR- 
TIES. 


Where an insurance company had paid to the owners of the property de- 
stroyed an amount for insurance not exceeding the value of the 
property, and the plaintiff, the surviving partner in this case, in in- 
stituting action to recover damages against the tort feasor in an 
amount equal to the insurance made the insurance company the usee 
in the suit, this did not furnish ground of complaint to the railway 
company, whether the insurance company would have been entitled 
to recover under the application of the doctrine of subrogation or not. 

(a) Whether the case of Holcombe vs. Railroad Company, 78 Ga. 776, 
3 S. E. 755, is sound in all of its rulings or not, so far as its author- 
ity for the ruling allowing this suit in the name of the owner of the 
property destroyed for the use of the insurance company, the court 
thinks it is sound and declines, upon review, to reverse the ruling 
upon that point. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


Error from Superior Court, Wilkes County; B. F. Walker, Judge. 

Action by J. D. Morse, survivor, for use, etc., against the Louisville 
& Nashville Railroad Company and others. Judgment for plaintiff, and 
defendants bring error. Affirmed. 


Howard & Slaton, of Washington, Ga., and Jos. B. & Bryan Cum- 
ming, of Augusta, for Plaintiffs in Error. 
Saml. H. Sibley, of Union Point, and C. H. & R. S. Cohen, of Au- 
gusta, for Defendant in Error. 
BEck, J. 


Judgment affirmed. All the Justices concur, except Fish, C. J., 
absent on account of sickness. 


* Decision rendered, Feb. 10, 1915. 84 S. E. Rep. 428. Syllabus by the 
Court. 
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NATIONAL UNION FIRE INS. CO. vs. LIGHT’S 
; ADM’R Et AL.* 
(Court of Appeals of Kentucky.) 


2. INSURANCE—REFORMATION OF POLICY—MISTAKE. 


An insurance policy may be reformed the same as other written instru- 
ments, where there is a mutual mistake, or a mistake on one side and 
fraud on the other. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


3. INSURANCE—AGENT—AUTHORITY—MISTAKE. 


An insurance policy may be reformed for the mutual mistake of the 
agent and the insured, though the agent’s authority was limited to 
the receipt and forwarding of applications, and he could not con- 
summate the contract, where the limitation on his authority was not 
known to the insured; since an insurance company is bound by the 
acts of its agent, within the apparent scope of his authority, and his 
knowledge is imputed to it, unless the insured knows of the limita- 
tions upon his powers. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


5. INSURANCE—REFORMATION OF INSTRUMENTS—RELIEF 
—PROOF—VALUE OF BUILDING. 


In a suit to reform an insurance policy covering a dwelling and furniture, 
the chancellor may give full relief by decreeing the recovery of the 
amount of the policy, where a total loss was proved, but not the value 
of the property, and the company offered to pay the insurance on the 
furniture and neither pleaded nor offered to plead any defense to the 
policy as reformed; since, under the Valued Policy Law (Ky. St. 
§ 700), it was not necessary to prove the value of the dwelling. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645; Reformation of Instruments, Cent. Dig. §§ 195- 198; Dec. 
Dig. § 47.) 


Appeal from Circuit Court, Pulaski County. 

Suit by Mary F. Light’s administrator and others against the Na- 
tional Union Fire Insurance Company for the reformation of a fire in- 
surance policy, and recovery thereon for loss sustained. Judgment for 
the plaintiffs, and defendant appeals. Affirmed. 


O. H. Waddle & Son, of Somerset, for Appellant. 
W. M. Catron, of Somerset, for Appellees. 


* Decision rendered, Feb. 25, 1915. 173 S. W. Rep. 365. 





Fire, &c.] St. Paul F. & M. Ins, Co. vs. Kendle. 


ST. PAUL FIRE & MARINE INS. CO. or St. Paut, MINN., 
vs. KENDLE.* 
(Court of Appeals of Kentucky.) 


3. INSURANCE—ACTIONS—BURDEN OF PROOF—BREACH OF 
WARRANTY. 


Where, in an action on a fire insurance policy, the only defense relied 
upon was a breach of warranty that two competent watchmen should 
be employed, one of whom should be on duty at all times, the burden 
was on the insurer to show that the watchman was not on duty or 
that he was remiss in his duty. 


— —_ cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
») 


5. INSURANCE— BREACH OF WARRANTY—EMPLOYING 
WATCHMAN. 


Under an insurance policy on a ferryboat, containing a warranty that at 
all times at least two competent watchmen should be employed, one 
of whom should be on board and on duty at all times, it was insured’s 
duty to exercise ordinary care to employ two competent watchmen, 
one of whom should be kept on board the boat at all times, and it was 
the duty of the watchman on board the boat to exercise such care and 
skill to watch the boat as reasonably prudent and careful men usually 
exercise in watching similar premises. 


(For other cases, see Insurance, Cent. Dig. §§ 847-852, 854, 855; Dec. Dig. 
§ 334.) 


6. INSURANCE— ACTIONS ON POLICIES—QUESTION FOR 
JURY—ON DUTY. 

Under a warranty in a fire policy on a ferryboat that at all times at least 
two competent watchmen would be employed, one of whom should be 
on board and on duty at all times, whether a watchman who was on 
board and taking his turn to watch was “on duty,” though not awake 
at all hours, was a question for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Third Division. 

Action by Harry L. Kendle against the St. Paul Fire & Marine In- 
surance Company of St. Paul, Minn. From a judgment for plaintiff, de- 
fendant appeals. Reversed. 


Helm Bruce, of Louisville, Chas. H. Stephens, of Cincinnati, Ohio, 
and Bruce & Bullitt, of Louisville, for Appellant. 

Jno. B. Baskin and Humphrey, Middleton & Humphrey, all of Louis- 
ville, for Appellee. 


* Decision rendered, Feb. 25, 1915. 173 S. W. Rep. 373. 
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GRAHAM vs. INSURANCE CO. OF NORTH AMERICA.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


INSURANCE — TRANSPORTATION CERTIFICATE —“ DERAIL- 
MENT.” 

Under a transportation certificate of insurance against loss or damage by 
fire, collision, or derailment on land, in the body of which appeared, 

“Shipped by auto truck at and from M. to destination, * * 

covering only while in transit by land,” the skidding of the hind 
wheels of the truck into the gutter, causing it to capsize, was not a 
“derailment,” which term means the act of going off or the state of 
being off the rails of a railroad. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


Appeal from Municipal Court of Boston, Appellate Division; John 
Duff, Judge. 

Action by John T. Graham against the Insurance Company of North 
America. Judgment for defendant, and plaintiff appeals. Affirmed. 


Arthur P. Gay, of Boston, for Appellant. 
Blodgett, Jones, Burnham & Bingham, of Boston (Fredk. W. Eaton, 
of Boston, of counsel), for Appellee. 


* Decision rendered, Feb. 25, 1915. 107 N. E. Rep. 915. 


——--O0@ 


LENNING vs. RETAIL MERCHANTS’ MUT. FIRE INS. 
CO. (No. 19060 [265].)* 


(Supreme Court of Minnesota.) 


INSURANCE—FIRE POLICY—VALIDITY—MISNOMER. 


Seaman-Martin Company, a corporation, received a fire insurance policy 
upon its stock of merchandise from defendant insurer and paid the 
premium. At the expiration of a year, a renewal slip was sent to be 
attached to the policy. In both the policy and the renewal slip the 
insured was designated as Seaman & Martin. When the policy issued 
and the renewal slip was sent, no individual, firm, or corporation was 
in existence under the name of Seaman & Martin, but for some years 
previously to the issuance of the policy Seaman & Martin had carried 
insurance with defendant on merchandise. Six months before the 
policy here in question issued, Seaman & Martin transferred to the 
corporation its merchandise and assets, and dissolved. A loss oc- 
curred during the life of the policy, as renewed. Plaintiff claims by 
assignment from the corporation after loss. It is held, from an ex- 
amination of the evidence, that it was error to dismiss the case on 
defendant’s motion when plaintiff rested. 

“7 133). cases, see Insurance, Cent. Dig. $$ 203, 211-213; Dec. Dig. 


~* Decision rendered, Mar. 12, 1915. 151 N. W. Rep. 425. ‘Syllabus “by 
the Court. 





Fire, &c.| Kahn vs. London Assur, Corporation. 619 


Appeal from District Court, Hennepin County; E. F. Waite, Judge. 

Action by J. O. Lenning against the Retail Merchants’ Mutual Fire 
Insurance Company. From denial of new trial, plaintiff appeals. Re- 
versed. 


Washburn, Bailey & Mitchell, of Duluth, and Cobb, Wheelwright & 
Dille, of Minneapolis, for Appellant. 
Lane & Malmberg, of Minneapolis, for Respondent. 


KAHN vs. LONDON ASSUR. CORPORATION, 
(No. 11468.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—FIRE INSURANCE—AMOUNT OF LOSS—EVI- 
DENCE, 


In an action on a fire policy, a list of the personal property in the burned 
house, made out a year before the loss, at the time of letting to one 
tenant, and checked over six months later, at time of letting to an- 
other, was admissible in evidence to prove the amount of plaintiff's 
damage. 


(For other cases, see Insurance, Cent. Dig. § 1696; Dec. Dig. § 661.) 


2. INSURANCE—FIRE INSURANCE—ASSESSMENT BY JURY OF 
STATUTORY PENALTY FOR VEXATIOUS FAILURE TO 
SETTLE LOSS. 

Under Rev. St. 1909, § 7068, providing that, when it appears that any in- 
surance company has vexatiously refused to pay a loss, damages of 
10 per cent of the loss and a reasonable attorney’s fee may be al- 
lowed the plaintiff by the court or jury, the question is for the jury 
upon the evidence, but, where the actual loss of plaintiff by the jury’s 
finding was $250 less than she had demanded of the defendant, there 
was no ground upon which the jury might assess a penalty for vexa- 
tious failure to pay. 


(For _ cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


Appeal from Circuit Court, Jackson County; O. A. Lucas, Judge. 

Action by Lillie A. Kahn against the London Assurance Corporation. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded 
unless a remittitur is filed. 


Fyke & Snider, of Kansas City, for Appellant. 


Yates & Mastin and C. S. McLane, all of Kansas City, for Re- 
spondent. 


* Decision rendered, Feb. 15, 1915. 173 S. W. Rep. 695. 
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HANCOCK er a. vs. WILSON Er au. (No. 7258.)* 
(Court of Civil Appeals of Texas. Dallas.) 


INSURANCE—LIABILITY OF MEMBER OF ASSOCIATION — 
FRAUDULENT REPRESENTATIONS. 

Defendants, who together operated an unincorporated insurance associa- 
tion without any capital, which they knew to be an insolvent concern 
when they issued its policy to plaintiff, who did not know of its in- 
solvency, but relied upon defendants’ representation that they would 
insure him in a reliable, solvent company, were personally liable for a 
loss under the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 67-69; Dec. Dig. § 55.) 


Appeal from Dallas County Court; W. F. Whitehurst, Judge. 

Action by W. M. Wilson and C. W. Walker against John R. Han- 
cock and others. Judgment for plaintiffs, and defendants appeal. Af- 
firmed. 


Wood & Wood, of Dallas, for Appellants. 
Claude Westerfeldt, of Dallas, for Appellees. 


* Decision rendered, Jan. 23, 1915. Rehearing denied, Feb. 27, 1915. 173 
S. W. Rep. 1171. 


KELLEY vs. ETNA INS. CO. (No. 2756.)* 
(Supreme Court of Appeals of “West Virginia.) 


1. INSURANCE—FIRE POLICY—CANCELLATION—BURDEN OF 
PROOF. 

In an action on a policy of fire insurance, if the defense be that within 
the five days after notice to the assured of defendant’s purpose to 
cancel the policy and calling for its surrender, the policy was in fact 
surrendered, and with assured’s consent and agreement cancelled, the 
burden of proof of establishing such defense rests upon defendant. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 

2. INSURANCE—FIRE POLICY—-CANCELLATION—SUFFI- 
CIENCY OF EVIDENCE. 

A case in which such burden was fully borne by the defendant, justifying 
reversal of the judgment on the adverse verdict of the jury in favor 
of plaintiff. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


* Decision rendered, Feb. 16, 1915. 84S. E. Rep. 502. Syllabus by the 
Court. 
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4. INSURANCE—CANCELLATION — NOTICE — WAIVER — CON- 
SIDERATION. 


When in such case it clearly appears by the preponderance of the evi- 
dence that the assured at the time he surrendered his policy for can- 
cellation had knowledge of his right to five days’ notice, but within 
that time surrendered the policy and consented and agreed to its 
cancellation, and takes credit for the unearned premium as of the 
day of such surrender and cancellation, such waiver of his right is 
supported by sufficient consideration, and he cannot thereafter assert 
any rights under the policy, or recover thereon for a loss occurring 
within the five days. 


(For other cases, see Insurance, Cent. Dig. §§ 531-533; Dec. Dig. § 243.) 


Error to Circuit Court, Mercer County. 

Action by M. H. Kelley against the A‘tna Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed, and new trial 
awarded. 


Sexton & Roberts, of Bluefield, for Plaintiff in Error. 
Sanders & Crockett, of Bluefield, for Defendant in Error. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF MINNESOTA. 





JOHNSON 
US. 


BANKERS’ MUT. CASUALTY CO. (No. 19073 [273].)* 


INSURANCE—APPEAL AND ERROR—CROSS-EXAMINATION 
OF DEFENDANTS—ACCIDENT INSURANCE—SUFFICIENCY 
OF EVIDENCE—DEMAND FOR AUTOPSY—NOTICE OF 
CLAIM—WAIVER. 


The evidence in this case sustains a finding that deceased suffered death 
from accidental drowning. 

Where a policy of accident insurance gives to the insurer the right, in case 
of death, to an autopsy by a medical adviser, and the policyholder 
suffers death claimed to be accidental, and leaves a widow who is also 
sole beneficiary, the widow is the proper person upon whom to make 
demand for an autopsy. 

It is not necessary that the demand be made upon her in person, so long 
as it is communicated to her. 

Such a demand, to be effective, must be made within a reasonable time 
after death and at a reasonable time and upon a proper occasion, and, 
when made upon the widow between the death and burial of her 
husband, the language should leave nothing to intendment but should 
be free from doubt or ambiguity. 

In this case a demand for an autopsy was made by the claim auditor of 
the company at 10:18 a.m. The funeral was set for 1 p. m. Friends 
were beginning to arrive from a distance, and the body was being 
prepared for burial. The demand was a present demand calling for 
present compliance or refusal. The medical adviser, whom the audi- 
tor had in mind to perform the autopsy, was in Minneapolis, many 
miles away. Compliance with the demand would have caused a delay 
in the funeral obsequies, the extent of which cannot be determined. 
The claim auditor had been within two miles of the place of demand 
investigating the cause of death since the day before. Held, the de- 
mand for an autopsy was not made at a reasonable time or upon a 
proper occasion, and its refusal did not defeat right of action under 
the policy. 

Failure to give notice of claim within the time stipulated in the policy is 
waived, where, in response to the notice, the company denies liability 
wholly on another ground. 

No reversible error can be predicated on a ruling permitting plaintiff to 
call the claim auditor of defendant for cross-examination under the 
statute, where plaintiff did not seek to avoid his testimony, and the 
form of the questions would have been proper had he been called as 
plaintiff’s witness. 

(For other cases, see Insurance, Cent. Dig. §§ 591, 596, 1356, 1391, 1555, 
1707-1728 ; Dec. Dig. §§ 276, 549, 559, 665.) 


Co Decision rendered, Mar. 5, 1915. 151 N. W. Rep. 413. Syllabus by the 
ourt. 
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Appeal from District Court, Washington County; P. H. Stolberg, 
Judge. 
Action by Henry A. Johnson, administrator, against Bankers’ Mu- 
tual Casualty Company. From an adverse order, defendant appeals. Af- 
firmed. 


Simon Michelet and Clyde R. White, both of Minneapolis, for Ap- 
pellant. 
Wilson & Thoreen, of Stillwater, for Respondent. 


HatuaM, J. 

A. L. Swenson held a policy of accident insurance issued by 
defendant, covering death from accidental injury, and payable 
in case of his death to his estate. On June 15, 1913, Swenson 
was visiting with a relative, Peter Holm, on a farm situated on 
Sand Lake, a small lake near New Scandia, in Washington 
County. He dressed himself in a bathing suit, took a rowboat, 
went a short distance out upon the lake and dove head first into 
the water. He came up once, appeared to struggle, and then 
sank and was seen no more alive. Next day the body was re- 
covered. There were some bruises on the face which the evidence 
shows must have been caused before death. There is abundant 
evidence of accidental drowning; in fact, the evidence would 
not sustain any other conclusion. There is some evidence that 
deceased had suffered from heart trouble, but no substantial 
evidence that he died from any such ailment. The defenses urged 
are as follows :— 

The policy provided that :— 


“The company shall in no event be liable * * * in any 
case where any medical adviser appointed by it shall have been 
denied the right or opportunity of making a personal examina- 
tion, or of holding an autopsy in case of death.” 

It is claimed that the right to an autopsy was denied. The 
facts as to this are as follows: C. E. Drennan, claim auditor of 
defendant, learned of the death of deceased about 11 a. m. of 
June 17th. He was then at Minneapolis. He telephoned this 
plaintiff, who was the local agent of the defendant at New 
Scandia, and at 5:25 p. m. took a train for Copas, the nearest 
railway point to New Scandia. He arrived at Copas at 6:53 and 
at New Scandia at 7:30. He was then within two miles of the 
Holm farm, where deceased met his death, and where the body 
of deceased then was, and where the widow of deceased then was. 
Drennan spent the evening at New Scandia making investiga- 
tions. About 10 a. m. the next day he was driven in an auto- 
mobile to the Holm residence. The funeral was set for 1 p. m. 
Numerous friends and relatives from a distance had already 
gathered to attend the funeral, and more were expected on an 
eleven o'clock train. In this situation and at 10:18 a. m. Dren- 
nan sought out Mrs. Magney, the mother of the widow of de- 
ceased, and, as he himself testified, made the following demand :— 
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“The substance of it was that under our- policy we had the 
right of performing an autopsy in case of death and that as a 
representative of the company I wished to have that right in 
order to determine the cause of death and see whether there 
was anything due them under the policy or not.” 

Mrs. Magney communicated the demand to the widow of de- 
ceased. ‘The demand was refused. Drennan testified that the 
reason given was “they said they thought it was too close to the 
time of the funeral.” 


Plaintiff does not question the validity of this provision in the 
policy which gave defendant a right to demand an autopsy, and 
if the demand for an autopsy was properly made, its refusal 
defeats any right of action on the policy. The question is as to 
the sufficiency of the demand. 


The demand was made upon the proper person. The widow 
of deceased was the sole beneficiary under the policy and she 
had control of the body of deceased. larson vs. Chase, 47 Minn. 
307, 50 N. W. 238, 14 L. R. A. 85, 28 Am. St. Rep. 370; Lindh 
vs. Great Northern Ry. Co., 99 Minn. 408, 109 N. W. 823, 7 
L. R. A. (N. S.) 1018. She alone had the right to say whether 
or not an autopsy should be held. It was proper that the demand 
be addressed to her. 


It was proper also to communicate the demand to her through 
her mother. It was not necessary that demand be made upon 
her in person. A decent respect for the proprieties of the oc- 
casion made it peculiarly proper that defendant communicate 
through some one who could better approach her with a matter 
of serious business than could a stranger. 

We are of the opinion, however, that the time and circum- 
stances of the demand were such that its refusal did not operate 
to defeat plaintiff's right of action. We must bear in mind that, 
except for some formal requirements, and except for the chance 
that the autopsy would develop facts of which we have no knowl- 
edge, the right of action upon this policy had fully accrued. The 
forfeiture of a right of action through the operation of a con- 
dition subsequent will be enforced only where the right to such 
forfeiture is plain. 25 Cyc. 821. The right to an autopsy given 
by this provision of the policy was one calculated under the most 
favorable circumstances to cause some distress of mind to the 
family of deceased, and although no time was fixed when the 
exercise of the right might be demanded, a due regard for the 
sensibilities of the survivors clearly requires that there should 
be some limitation as to the time and occasion of such a demand. 
We are cited to no decided case involving a state of facts just 
like the case at bar. There are many cases, however, which hold 
in general terms that a demand for an autopsy, under a policy 
containing provisions similar to this, must be made within a 
reasonable time after death. Wehle vs. U. S. Mutual Accident 
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Ass’n, 153 N. Y. 116, 47 N. E. 35, 60 Am. St. Rep. 598; Ewing 
vs. Com. Travelers’ Mut. Accident Ass’n, 55 App. Div. 241, 66 
N. Y. Supp. 1056; Root vs. London Guarantee & Accident Co., 
92 App. Div. 578, 86 N. Y. Supp. 1055; Amer. Employers’ Liab. 
Ins. Co. vs. Barr, 68 Fed. 873, 16 C. C. A. 51; Cooley, Briefs on 
Law of Ins. 3449 (g). In Wehle vs. U. S. Mutual Accident 
Ass’n, supra, it was said :— 


‘Although no time is specified within which the permission to 
examine may be availed of, still, a due regard for the sentiments 
of the family and friends of the deceased, if not public policy, 
required as immediate an exercise of the option to examine as 
was possible.” 


On similar principle, we think it must also be held that such 
a demand, to be effective, must be made at a reasonable time and 
upon a proper occasion. We are of the opinion that demand 
made in this case was not made at a reasonable time or upon a 
proper occasion. 

We think the natural purport of the demand was for an 
autopsy to be held at once. The language of the demand would 
naturally be so understood, and it evidently was so understood 
by all parties. The reason given for its refusal is indicative of 
this. It is suggested now that the widow might understand the 
demand as one for an autopsy after the funeral obsequies had 
taken place, but defendant’s representative made no suggestion 
of this sort, even when the ground given for refusal of the 
demand was that it was too close to the time of the funeral. One 
in the situation of the widow of deceased is not to be expected 
to make counter propositions or suggestions or to construe lan- 
guage used in such a demand in any but its plain and obvious 
meaning. When an insurance company feels called upon to serve 
a notice upon a widow between the time of the death and burial 
of her husband, and when the character of the notice is such that 
her conduct in reference thereto may result in the forfeiture of 
insurance money, the right to which has already accrued, the 
language of the notice should leave nothing to intendment, and 
should be free from doubt or ambiguity. We construe the de- 
mand made by the claim auditor as a present demand, calling 
for present compliance or refusal. 


Now, the examination which defendant had a right to demand 
was for an examination by a “medical adviser appointed by it.” 
We should not consider that it was necessary that the medical 
adviser make the demand in person, if one were appointed and 
at hand for the purpose of performing the autopsy. But clearly 
a demand made by a claim auditor, with no “medical adviser” 
at hand, could avail nothing. This claim auditor: was not a 
physician, and he had no physician with him. His testimony is 
that he had in mind one of the company’s doctors located in 
Minneapolis, and who was in Minneapolis at that time. The 
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autopsy must await his coming. The claim auditor testified that 
the autopsy could have been held before the time set for the 
funeral, but the evidence is conclusive that it could not. Com- 
pliance with his demand would have caused a delay in the funeral 
obsequies, the extent of which we have no means to determine. 
There was no reason why the demand could not have been made 
several hours earlier, if not the day before. The claim auditor 
had learned of the death of deceased nearly twenty-four hours 
before. From the early evening before, and for nearly fifteen 
hours, he had been within ten minutes’ ride of the place where 
the body lay and where the widow and her near relatives were. 
Yet he deferred his visit and his demand until the eleventh hour 
and presented his demand under circumstances which must inflict 
upon the widow, not only the distressing experience of an autopsy 
upon the body of her husband, but the harrowing ordeal of a 
suspension of the funeral as well. The policy should not be 
construed as giving the defendant the right to demand an 
autopsy under such conditions. ‘The undisputed facts fail to 
sustain this ground of defense, and it is accordingly unnecessary 
to consider the propriety of the instructions to the jury on this 
subject. 

The policy contained a provision that :— 

“No claim shall be valid unless written notice thereof shall be 
given the company * * * within twenty days from the date 
of death * * * unless such notice may be shown not to have 
been reasonably possible.” 

Notice of claim was made July 11th, more than twenty days 
after death. This failure to give notice of claim within the time 
prescribed in the policy is now asserted as a defense. ‘There are 
several reasons why this defense is not available. We need 
mention but one. On July 21st, defendant replied to the notice 
given denying liability on the policy on the express ground that 
“the right which we have of holding an autopsy in case of death 
was denied us on June 18th.” The denial of all liability on this 
ground alone was a waiver of the objection that notice was not 
given in time. 1 Corpus Juris, 480; Levine vs. Lancashire Ins. 
Co., 66 Minn. 138, 146, 68 N. W. 855; Butter Bros. vs Ameri- 
can Fidelity Co., 120 Minn. 157, 139 N. W. 355, 44 L. R. A. 
(N. 8.) 609; Taylor-Baldwin Co. vs. N. W. Fire & Marine Ins. 
Co., 18 N. D. 343, 122 N. W. 396, 20 Ann. Cas. 432, note 438; 
Canadian R. Acc. Ins. Co. vs. Haines, 44 Can. Sup. Ct. 386, 
21 Ann. Cas. 916; Fisher vs. Travelers’ Ins. Co., 124 Tenn. 
450, 511, 138 S. W. 316, Ann. Cas. 1912D, 1246. 

It is contended the court erred in permitting plaintiff to call 


Mr. Drennan for cross-examination under the statutes. The party 
calling him did not seek to avoid his testimony, and the form of 
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the questions propounded would have been proper if the witness 
had not been called for cross-examination. No reversible error 
can therefore be predicated upon the ruling. Leystrom vs. City 
of Ada, 110 Minn. 340, 125 N. W. 507. 

Order affirmed. 


———— oq —————- 


SUPREME COURT OF MINNESOTA. 





THOMPSON 
vs. 


BANKERS’ MUT. CASUALTY INS. CO. (No. 19038 [253].)* 


1. INSURANCE—ACCIDENT INSURANCE—BURDEN OF PROOF 
—CONFLICTING EVIDENCE, 

This action is brought on an accident insurance policy to recover for 
death due to accidental injury. By the terms of the policy there can 
be no recovery if deceased was intoxicated at the time of injury. 
The burden was on the defendant to prove intoxication. The evi- 
dence is conflicting and it is not conclusive that deceased was in- 
toxicated. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1556, 1645-1668, 1732- 
1770; Dec. Dig. §§ 646, 668.) 


3. XINSURANCE—ACCIDENT POLICY—EVIDENCE—REBUTTAL. 
Any evidence tending to cast doubt upon defendant’s theory of intoxica- 


tion was proper, though not sufficient in itself to disprove it. 
(For other cases, see Insurance, Cent. Dig. §§ 1691-1693; Dec. Dig. § 659.) 


Appeal from District Court, Mower County; James H. Quinn, Judge. 

Action by Stella Thompson, by Maud Thompson, her guardian, 
against the Bankers’ Mutual Casualty Insurance Company. Verdict for 
plaintiff, and from an adverse order, defendant appeals. Affirmed. 


Simon Michelet and Clyde R. White, both of Minneapolis, and Cath- 
erwood & Nicholsen, of Austin, for Appellant. 
Sasse & French, of Austin, for Respondent. 
HaaM, J. 
On May 19, 1912, the body of Lee Thompson was found lying 
by the roadside under an overturned automobile which he had 
been driving. He held a policy of accident insurance issued by 
defendant in which plaintiff was named as beneficiary. Plaintiff 
brought suit on this policy and recovered a verdict. Defendant 
appeals. 
[1] 1. The policy provided that defendant should not be liable 


* Decision rendered, Feb. 19, 1915. 151 N. W. Rep. 180. Syllabus by the 
Court. 
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for any accidental injuries received by deceased while intoxi- 
cated. Defendant claims that the evidence conclusively shows 
that deceased was intoxicated at the time of his death. The story 
of deceased’s movements on the night of the accident, so far as 
they are known, are in general as follows: Deceased lived at 
Lansing, about six miles north of Austin. Late in the afternoon 
of May 18th, he took his automobile and went to Austin on an 
errand, returning early in the evening. He then spent some time 
in the barn of one Fred Leek, at Lansing, and drank some liquor 
there. He then again went to Austin with a party of men (re- 
turning to Lansing about midnight, but passing straight through 
the town to the north. Nothing more was seen of him until 3 
o’clock in the morning, when three farmers living four miles 
northeast of Lansing found deceased with his automobile stalled 
in the mud by the roadside, and they helped him out. The party 
then consisted of deceased, Leek, and one Herbert Hunt. They 
were then within one and one-half miles of Hunt’s home, but did 
not go there. Instead, they started to return to Austin. As they 
passed through Lansing Leek left the car and went home. Hunt 
alone remained with deceased. As they came near Austin the 
road turns to the right. At this turn the car went over an em- 
bankment on the left side of the road, and deceased and Hunt 
were pinned beneath the car. Hunt was rescued alive, but de- 
ceased was dead when help came. The circumstances point 
strongly to a night of debauch. Deceased had been out most of 
the night. He was given to drinking to excess. So was Hunt. 
Hunt was admittedly intoxicated on this night. They had both 
beer and whisky in the automobile. On the other hand, there is 
the direct testimony of a large number of witnesses who saw 
deceased at several times during the night. The decided weight 
of this direct testimony is to the effect that deceased was in fact 
sober. ‘The three farmers, who were the last witnesses to see 
him, gave unqualified testimony to this effect. Two juries have 
passed upon the case and each found that deceased was sober. 
The last verdict has the approval of the trial court. The burden 
of proving that the policy was avoided by the intoxication of de- 
ceased was upon the defendant. Lockway vs. Modern Wood- 
men of Ameriea, 121 Minn. 170, 141 N. W. 1. It is clear that 
the verdict is not clearly or palpably against the evidence, and we 
shall not disturb it. 

[2] 2. Doctor Pierson, the coroner, was called as a witness for 
the plaintiff. He arrived at the scene of the accident soon after 
the automobile was removed from deceased. When he arrived, 
deceased was lying on the ground face downward and witness 
saw a mark across the back of his coat as if something had rested 
upon it. The witness stated that he ascertained the cause of 
death, and was permitted to testify that death was caused by suf- 
focation due to the pressure of the heavy automobile upon his 
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body. Objection is made that it appears from the doctor’s testi- 
mony that his opinion is founded in part on what others told him 
as to conditions that existed before he arrived. Undoubtedly an 
expert witness should not be permitted to give an opinion without 
giving the facts upon which the opinion is based, and there should 
be competent evidence in the case tending to prove such facts. 
Miller vs. St. Paul City Ry. Co., 62 Minn. 216, 64 N. W. 554; 
Webb vs. Minneapolis Street Ry. Co., 107 Minn, 282, 119 N. W. 
955. But we think it clear from all the evidence of Doctor Pier- 
son that the hearsay report upon which he formed his opinion 
was the report that deceased when found was lying upon the 
ground with the automobile upon him and that the mark which 
witness saw across his back was made by the pressure of the 
automobile seat. These facts were all in evidence and an opinion 
might properly be predicated upon them. 


[3] 3. It is contended the court erred in permitting an auto- 
mobile expert to testify that there was a “blow-out” in the left 
front tire of the automobile, and that the effect of such a “blow- 
out” would be to cause the car to move toward the side of the 
disabled tire. The purpose of the testimony was to account for 
the fact of the automobile going over the embankment. Defend- 
ant was contending the automobile went in a straight course over 
the bank without attempting to turn the corner, and urged that 
fact as ground for the belief that deceased was intoxicated. 
Plaintiff contended that deceased had started to turn his car 
around the corner and had made half the turn, and this fact and 
the additional fact of the “blow-out,” which would carry the car 
in the direction of the bank, were urged as accounting for the 
accident without necessity of resorting to defendant’s theory of 
intoxication. In other words, the testimony as to the “blow-out” 
had some tendency to meet and rebut defendant’s theory of the 
case. The testimony was proper enough. 


[4] 4. Plaintiff was permitted to show by way of cross-ex- 
amination of one of defendant’s witnesses that the witness had 
been convicted upon his own confession of the crime of assault, 
and to show the nature of the assault, that is, that it consisted in 
attempting to kiss a married woman. The admission of this evi- 
dence is assigned as error. The statute permits this form of 
impeaching testimony. It provides that “every person convicted 
of crime shall be a competent witness—but his conviction may be 
proved for the purpose of affecting the weight of his testimony 
either by the record or by his cross-examination.” G, S. 1913, 
§ 8504. The statute applies to all crimes. It bars none, whether 
felonies or petty misdemeanors, and whether the crime was or 
was not a crime at common law. In determining whether proof 
of conviction is admissible there is no room for inquiry as to 
whether or not the crime is one which affects the weight of the 
witness’s testimony. State vs. Sauer, 42 Minn. 258, 44 N. W. 
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115; Harding vs. Great Northern Ry. Co., 77 Minn. 417, 80 N. 
W. 358. We do not doubt, however, that it was proper to show 
the character of the crime of which the witness was convicted. 
Evidence of conviction of any crime is admissible; nevertheless 
conviction of some crimes will reflect more on the credibility of 
a witness than would conviction of others. ‘The nature of the 
offense may, therefore, properly be shown. See State vs. Adam- 
son, 43 Minn. 196, 200, 45 N. W. 152. 

Some claim is made that deceased must have died of heart dis- 
ease before the automobile capsized and that death was accord- 
ingly not accidental. We find no evidence to require such a con- 
clusion. 

Order affirmed. 


—--- oe 


SUPREME COURT OF SOUTH CAROLINA. 


FRIERSON 
ws. 


UNITED STATES CASUALTY CO. (No. 9022.)* 


1. INSURANCE—ACTION ON POLICY—DIRECTION OF VER- 
DICT—EVIDENCE. 

Where, in an action on an insurance policy, providing that insured must 
give notice of his claim within ten days after commencement of his 
illness, unless such notice were not “reasonably possible,” there was 
evidence that plaintiff's failure to give notice within ten days was due 
to sickness and suffering, requiring the administration of anodynes 
to relieve his pain, the court properly refused to direct a verdict for 
defendant. 

oe nt cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


2. INSURANCE—ACTION ON POLICY-—BURDEN OF PROOF— 
COMPLIANCE WITH CONDITIONS. 

Since noncompliance with the conditions of an insurance policy was a 
matter of defense, there was no burden on plaintiff to prove, in the 
first instance, strict compliance with such terms. 

(Pe other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 

646.) 


Appeal from Common Pleas, Circuit Court, Florence County; C. J. 
Ramage, Special Judge. 

Action by W. D. Frierson against the United States Casualty Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 


Willcox & Willcox, of Florence, for Appellant. 
Gasque & Page, of Florence, for Respondent. 


* Decision rendered, Mar. 9, 1915. 84 S. E. Rep. 535. 
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Watts, J. 

This was an action by plaintiff against the defendant for re- 
covery of $104.28 alleged to be due plaintiff under a policy of 
insurance issued on August 8, 1911, by the New Amsterdam 
Casualty Company, and subsequently assumed by the defendant. 
The cause was tried before Hon. C. J. Ramage, special judge, 
and a jury, at the April term of court, 1914, for Florence County, 
and resulted in a verdict in favor of plaintiff for $84.28. After 
entry of judgment defendant appealed, and by two exceptions 
imputes error on the part of the trial judge in refusing to direct 
a verdict for the defendant, as moved for in trial of case, for 
the reason that the contract of insurance between the parties 
shows that, in order for the plaintiff to recover, he must be given 
written notice of his claim within ten days after the commence- 
ment of his illness, unless such notice should be shown not to 
have been “reasonably possible,” when, according to all the 
evidence, including the plaintiff himself, such notice was not 
given. ‘These exceptions narrow the appeal down to one point: 
Was it reasonably possible for such notice to have been given 
within the ten days provided for in the contract of insurance 
under which plaintiff seeks to recover in this action? ‘The only 
evidence in the case is that introduced on part of plaintiff. The 
defendant offered none. 
~ [1, 2] The judge could not direct a verdict if, from the evi- 
dence, more than one inference could be drawn. If the evidence 
was susceptible of more than one conclusion, then it became a 
question of fact for the jury to pass upon and determine. It was 
not the duty of the plaintiff to prove a strict compliance with the 
terms of the contract. If there was a breach subsequent which 
would go to defeat the liability of the insurer in case they are 
not complied with, that is a matter of defense. For this principle 
see Pickett vs. Insurance Co., 60 S. C. 485, 38 S. E. 163, 629; 
Thompson Bros. vs. Piedmont Insurance Co., 77 S. C. 294, 57 
S. E. 848; Spann vs. Phoenix Insurance Co., 83 S. C. 262, 65 S. E. 
232; Carpenter vs. American Accident Co., 46 S. C. 541, 24 
S. E. 500; Huguenin vs. Continental Casualty Co., 94 S. C. 138, 
779. E. 751. A careful reading of the plaintiff’s evidence and that 
of his witnesses, especially that of Doctor McMaster, direct, 
cross, and taken as a whole, shows there was sufficient evidence 
to make an issuable fact for the jury to pass upon as to whether 
or not the plaintiff, by reason of suffering and sickness and at 
times under the influence of anodynes, was in such a condition 
as it was “reasonably possible” for him to have given the notice 
within ten days, as provided for under the contract of insurance. 
It was for the jury to say whether the plaintiff was sick and 
suffering to such an extent that anodynes had to be administered 
to him to relieve his pains, was in a condition to think about 
the terms of his policy of health insurance, so as it was “reason- 
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ably possible” to give notice of his sickness within the ten days. 
There is no complaint as to his honor’s clear, fair, and impartial 
charge to the jury on this point. It was favorable to the de- 
fendant. We see no errors on the part of his honor, as com- 
plained of by the exceptions. The exceptions are overruled. 
Judgment affirmed. 
Gary, C. J., and Hydrick, Fraser, and Gage, JJ., concur. 


TURNER v, COLUMBIA NAT. LIFE INS. CO. (No. 9016.)* 


(Supreme Court of South Carolina.) 


1, INSURANCE— ACTION ON HEALTH POLICY — QUESTION 
FOR JURY—TIME OF CONTRACTING ILLNESS. 

On evidence in an action for money alleged to be due under a health in- 
demnity policy, held, that the time when insured contracted a disease 
was for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


2. INSURANCE—ACTION ON HEALTH POLICY — QUESTION 
FOR JURY—WAIVER. 

On evidence in such action, held, that the question of insured’s waiver of 
his claim was for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


§ 668.) 


Appeal from Common Pleas Circtfit Court of Spartanburg County; 
T. S. Sease, Judge. 

Action by J. C. L. Turner against the Columbia National Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Defendant objected to the admission of the proofs of loss on the 
ground that plaintiff could not prove his case by introduction of written 
statements that he may have made in a formal proof, filling out of the 
blanks in regard to the alleged details of his sickness, and that there was 
no such issue, whereupon the court said :— 

“He can refresh his memory by that if he desires to do so, or, if 
there are any marks on these papers made by the company, it would be 
competent to that extent. In other words, the date of the receipt or any 
marks on it made by the company after it left his hands, then that would 
be competent; but the contents of the paper, what he wrote in there, 
would not be competent, because they would be self-serving declarations.” 


Defendant’s sixth exception was as follows :— 

Error in admitting in evidence and in allowing the plaintiff to ex- 
amine and refresh his memory from the “Proofs of Loss” which he sent 
to the company, unsworn to, over objection of defendant’s attorney; it 
being submitted that the same were incompetent, amounting to no more 


* Decision rendered, Mar. 1, 1915. 84S. E. Rep. 413. 
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than self-serving declarations. It is further submitted that they were 
irrelevant and injurious to the defendant, in that there was no issue made 
by the defendant as to the failure of plaintiff to furnish such proofs 
of loss, and it was an error to allow them to be used in evidence for any 
purpose. ° 


Bomar & Osborne, of Spartanburg, for Appellant. 
Gwynn & Hannon, of Spartanburg, for Respondent. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. FourTH DEPARTMENT. 





BLAKESLEE, PERRIN & DARLING 
VS. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Ltp.* 


INSURANCE—CREDIT INSURANCE—CONTRACT—CONSTRUC- 
TION. 

A credit insurance policy, issued by defendant to plaintiff, insured the 
latter against loss to an amount not exceeding $5,000 in excess of the 
loss to be borne by insured of one-half of 1 per cent, in no event less 
than $750, on gross sales up to $200,000 and nine-twentieths of 1 per 
cent on gross sales in excess of $200,000, but no account against a 
single debtor was covered to an amount greater than $2,000. It was 
further provided: “From the net loss thus ascertained is to be de- 
ducted the initial or own loss borne by the guaranteed, and the re- 
mainder, if any, not exceeding the limit of the guaranty, is to be the 
amount due the guaranteed under this contract.” To the main con- 
tract a rider was attached, providing for the increase of the single 
account limit to $3,000, and on condition that the insured’s own loss 
of one-half of 1 per cent, being not less than $750, “shall be increased 
by such sum as will equal one-half of the difference between the 
original single account as above specified and the largest single ac- 
count reported in excess thereof.” Held that, for the total loss of an 
account of $3,869.08, the first initial or own loss was $1,555.23, one- 
half of 1 per cent of all sales under $200,000 plus $500, the added loss 
to be borne by the insured under the rider the difference between 
the two loss limits of $2,000 and $3,000, making judgment for the 
plaintiff for $2,316.85 proper. 

(For other cases, see Insurance, Cent. Dig. §§ 355-357; Dec. Dig. § 171.) 


Submission of controversy under Code Civ. Proc. § 1279, between 


Blakeslee, Perrin & Darling and the Ocean Accident & Guarantee Cor- 
poration; Ltd. Judgment directed for plaintiff for $2,316.85. 


Argued before Kruse, P. J., and Robson, Foote, Lambert, and Mer- 
rell, JJ. 


H. D. Blakeslee, Jr., of Buffalo, for Plaintiffs. 
Wm. Burnett Wright, Jr., of Buffalo, for Defendant. 


LAMBERT, J. 
This action is brought upon a contract for so-called credit in- 


surance. ‘The plaintiffs are engaged in the hardwood lumber 
business at Buffalo, N. Y., and the defendant, so far as appears, 


"* Decision rendered, Mar. 3, 1915. 151 N. Y. Supp. 1038. 
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is engaged in the business of insuring credits. On October 6, 
1911, in consideration of $275 premium paid by the plaintiffs, the 
defendant issued to plaintiffs a certain insurance policy whereby, 
among other things, it guaranteed the plaintiffs— 

“against actual loss to an amount not exceeding five thousand 
dollars ($5,000.00) on such covered amounts as may be proved 
under the terms, conditions, and limitations of this contract, 
which the guaranteed may lose on bona fide sales, shipments, and 
delivery of merchandise * * * made in the usual course of 
the guaranteed’s business of hardwood lumber, between the Ist 
day of December, 1911, and the 30th day of November, 1912, 
both dates inclusive, in excess of the initial or own loss to be 
borne by the guaranteed, being one-half of 1 per cent, but in no 
event to be less than seven hundred and fifty dollars ($750.00) 
on the gross aggregate amount of all the guaranteed sales and 
shipments up to two hundred thousand dollars ($200,000.00), and 
nine-twentieths of 1 per cent on gross sales and shipments, if in 
excess of two hundred thousand dollars ($200,000.00) during 
that period.” 

The contract further provided that the amount of loss to be 
claimed by the guaranteed under the contract should be limited 
by the conditions and requirements of the contract. Under the 
heading “Coverage of Accounts” it was stipulated :— 

“But no account against any one debtor shall be covered for 
more than two thousand dollars ($2,000.00). ‘These limits shall 
apply to the amount which the debtor owes the guaranteed at the 
time of*insolvency.” 

There are many further requirements and conditions in this 
contract relating to the class of accounts covered by the policy 
and the manner of applying salvage upon such accounts between 
insurer and the assured. A scheme is presented for the prorat- 
ing of such salvage and the ascertainment of the real net loss, and 
then follows this provision :— 

“From the net loss thus ascertained is to be deducted the initial 
or own loss to be borne by the guaranteed, and the remainder, if 
any, not exceeding the limit of the guaranty, is to be the amount 
due the guaranteed under this contract.” 

To such contract there were affixed some three several riders, 
but this controversy presents questions only as to rider No. 2. 
The conditions of this rider are as follows :— 

“In the event of the insolvency of any individual debtors com- 
ing within the terms and conditions of this contract, owing the 
guaranteed at the date of insolvency in excess of the $2,000.00 
single account limit mentioned in the body of this contract, such 
excess, not exceeding $1,000.00 (thereby increasing the single 
account limit to $3,000.00), shall also be taken into calculation of 
losses under this contract, subject to the stipulated percentage of 
capital rating and all other terms and conditions of the contract; 




















636 Insurance Law Journal Vol. 45. [ May, 1915. 


in that event, however, the guaranteed’s initial or own loss of one- 
half of 1 per cent not being less than $750.00 as provided for in 
the body of this contract shall be increased by such sum as will 
equal one-half of the difference between the original single ac- 
count limit as above specified and the largest single account re- 
ported in excess thereof, within the limit above specified. All 
the terms and conditions of the contract remain in force.” 


Within the term of this contract the assured suffered a total 
loss upon an account owing by one Gouveneur E. Smith & Co., 
to the amount of $3,869.08, upon which account there was no 
salvage. It is conceded that all the preliminary requirements on 
the part of the assured have been fully met, and the controversy 
presented is merely as to the amount which the defendant is liable 
to pay under this contract on account of such loss. The parties 
agree that the first initial or own loss provided in the contract 
amounts to the sum of $1,055.23. They differ as to the amount 
of additional or own loss provided for by rider No. 2, and 
further differ as to whether such total initial or own loss is to 
be deducted from the amount of the Smith claim, to wit, $3,869.08, 
or from the $3,000 limit of liability prescribed by the contract as 
enlarged by rider No. 2. These two questions are all those 
presented by this record. 


The general scheme of the contract of insurance does not 
admit of much doubt. Before the addition of rider No. 2, the 
company had apparently thereby agreed to pay such loss as the 
assured should suffer upon poor accounts of the prescribed 
character and rating, up to the sum of $5,000, and limited only by 
the special provision relative to the losses upon a single account, 
whereby it stipulated that it should not be liable upon any one 
account in excess of the sum of $2,000. In any event the assured 
obligated themselves to stand all loss arising in connection with 
their business, and to a specified percentage upon their total 
business, and this the assured covenanted to bear before any 
liability arose against the defendant. 


In so far as liability of the defendant is concerned, it seems 
equally clear that rider No. 2 merely increased defendant’s lia- 
bility upon each single account from $2,000 to $3,000, and in that 
particular leaving the main contract otherwise unchanged. Such 
conception of the structure of this contract is borne out by the 
express provision, above quoted, that from the net loss was to 
be first deducted the initial or own loss, borne by the guaranteed, 
and that the remainder, not exceeding the limit prescribed, was 
the amount of the liability of the defendant. It seems clear, there- 
fore, that the deduction by way of initial or own loss, both under 
the main contract and under rider No. 2, are to be deducted, not 
from the $3,000 limit of liability, but from the amount of loss 
sustained by the assured on the single account, and that the de- 
fendant is to be liable for the difference up to the sum of $3,000. 
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The more serious question arises as to the additional initial loss 
provided for in rider No. 2. It will be noticed that this additional 
initial loss is therein prescribed to be one-half the difference be- 
tween the original “single account limit as above specified, and 
the largest single account reported in excess thereof, within the 
limit above specified.” The construction of this phraseology 
turns upon the meaning of the two expressions “original single 
account limit” and “largest single account reported in excess 
thereof within the limit above specified.” 


The defendant contends that the expression “original ‘single 
account limit” refers clearly to the $2,000 limit of liability pre- 
scribed under the original contract, and in that connection calls 
attention to the fact that rider No. 2 deals exclusively with single 
account losses. It is further pointed out that in the same rider 
reference is made to “the $2,000 single account limit mentioned in 
the body of this contract.” It concludes that necessarily, there- 
fore, the original single account limit referred to is the $2,000 
limit originally in the contract and again referred to in this rider. 
Defendant further contends that the reference to the largest 
single account reported within the limit above specified must 
necessarily refer to the $3,000 increased limit, and that the 
largest account that could be reported within that limit would be 
$3,000, and the defendant assumes that, the account in question 
having exceeded that limit, the computation provided for by this 
rider as an additional initial loss must necessarily be half of the 
difference between $2,000 upon the one hand and $3,000 upon the 
other, giving a result of $500 to be added to the first initial loss. 

The plaintiff suggests the expression “original single account 
limit” does not refer to the $2,000, but refers to such an account 
as, after deducting the first initial loss, will leave the company 
liable for the full limit of $2,000; in other words, that in this 
instance the original single account limit would be the sum of 
$2,000 plus the first initial loss of $1,055.23, or $3,055.23. The 
plaintiff upon the same reasoning construes the reference to the 
“largest single account reported in excess thereof within the 
limit above specified” to refer, not to the sum of $3,000, but to 
an account which will leave the company liable for just $3,000 
after deducting the first initial loss to be borne by the assured. 
Upon plaintiff’s construction of the latter provisions of rider 
No. 2 the additional initial loss to be borne by assured amounts to 
$406.93. 

Again referring to rider No. 2, the initial or own loss, provided 
in the original contract, was increased by— 

“one-half of the difference between the original single account 
limit as above specified ($2,000), and the largest single account 
reported in excess thereof, within the limit above specified 
($3,000.).” (The words in italic and figures in parentheses are 
mine. ) 
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It seems to me reasonably clear that the added initial or own 
loss to be deducted, if we give effect to the italicised words above 
quoted, must mean just what the rider means, viz., the difference 
between the original account limit in the rider specified, which 
certainly was $2,000, and the largest single account reported in 
excess thereof, within the limit specified in the rider, which was 
$3,000. If I am right, the initial or own loss of nine-twentieths 
of I per cent on gross sales and shipments made by plaintiff dur- 
ing the year, which initial loss concededly amounted to $1,055.23, 
was by rider No. 2 increased by $500; that being one-half the 
difference between $2,000 and $3,000. 

This view leads to the holding in this case that the additional 
initial loss provided by rider No. 2 amounts to $500. ‘This sum 
is to be added to the first initial loss of $1,055.23, making the 
sum of $1,555.23, total initial loss to be borne by the assured. 
This sum is to be deducted from the amount of the loss of 
$3,869.08, leaving the amount of liability of the defendant 
$2,313.85. This sum is within the liability limit of $3,000, and 
hence plaintiff should have judgment for that amount, with in- 
terest thereon from February 23, 1912, together with the costs of 
the submission. 

Judgment directed for the plaintiff upon the submission for the 
sum of $2,316.85, with interest and with costs. All concur, ex- 
cept Foote, J., not sitting. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division. SECOND DEPARTMENT. 


HOLLAND LAUNDRY 
US. 


TRAVELERS’ INS. CO.* 


INSURANCE—LIABILITY INSURANCE—EXCEPTION—WAIVER 
AND ESTOPPEL. 


Defendant issued its policy against loss by reason of liability for per- 
sonal injuries, except those “caused or sustained by any person em- 
ployed by the assured in violation of law as to age,” stipulating to 
defend “suits alleging such injuries and demanding damages there- 
for, although such suits, allegations, or demands are wholly ground- 
less, false, or fraudulent,” and after a servant employed by the in- 
sured and under the age of sixteen was injured undertook the de- 
fense, though it might have refused to defend, but denied its alleged 
liability, if it brought the case within the exception. The insured 


* Decision rendered, Mar. 12, 1915. 152 Me. Supp. 92. 
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asserted the insurer’s liability and claimed that the servant had rep- 
resented that she was over sixteen, and filed a verified answer, de- 
nying upon information and belief the employment of a servant 
under age, and suffered judgment solely on the ground that the 
servant, when employed, was under age. Held, that the insurer, by 
assuming the defense, did not waive the benefit of its exception, and 
was not estopped by its acceptance of the premium on the policy, 
which continued in force. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


Appeal from Kings County Court. 

Action by the Holland Laundry against the Travelers’ Insurance 
Company. From a judgment for defendant, and from an order denying 
its motion for a new trial, plaintiff appeals. Judgment and order af- 
firmed. 


Argued before Jenks, P. J., and Thomas, Carr, Rich, and Putnam, JJ. 


Frederick W. Sparks, of Brooklyn, for Appellant. 
Frank Verner Johnson, of New York City (William J. Moran, of 
New York City, on the brief), for Respondent. 


Tuomas, J. 

The plaintiff employed a servant under the age of sixteen 
years. Upon the sole ground that the employment was illegal, 
she obtained a judgment against it for personal injury, which 
plaintiff paid. Plaintiff now seeks to recover the same from the 
defendant, who had insured the plaintiff against loss by reason of 
the liability imposed by law for damages on account of such in- 
juries, except those “caused or sustained by any person employed 
by the assured in violation of law as to“age.” 

The plaintiff urges that defendant, by assuming the control of 
the action and continuing it after information that the servant at 
the time of injury was under the age of sixteen, waived the bene- 
fit of the exception. In the policy of insurance the defendant 
stipulated to defend “suits alleging such injuries and demanding 
damages therefor, although such suits, allegations, or demands 
are wholly groundless, false or fraudulent.” ‘That agreement did 
not apply to illegal hiring. But how, without trial and judicial 
ascertainment of the facts, could the fact of age be known? It 
is alleged in the complaint, but the allegation may be untrue, and, 
if untrue, the insurer must defend. Investigation showed that the 
servant stated to this defendant’s agent that she was under six- 
teen, and that she claimed to have so stated when employed. But 
the plaintiff's general manager assured defendant’s investigator 
that she had represented herself to be over sixteen years of age. 
Such attitude he maintained. The defendant could have refused 
to defend. But that would be at the peril of proving that the 
case fell within the exception. The alternative was to assume 
control, and to defend, and, by notice to the assured, disclaim 
liability if the case proved within the exception. The policy was 
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alive and demanded fulfillment; the exception was inoperative, 
unless the actual facts proven brought the case within it. 

It is insisted that the defendant should have disclaimed the duty 
of defense, and tendered the conduct of the case to the plaintiff, 
or have notified the assured that the insurer invoked the benefit 
of the exception. The plaintiff’s general manager received serv- 
ice of the notice under the Employers’ Liability Act (Consol. 
Laws, c. 31), as well as of the summons and complaint, which 
stated as one ground of liability the illegal employment. He veri- 
fied the answer on August 23, 1910, denying upon information 
and belief the employment of the servant under age, and in such 
verification stating the grounds of belief “are investigations 
which this deponent has caused to be made concerning the sub- 
ject-matter of this action, and information acquired by him dur- 
ing the course of his duties as an officer of the said corporation.” 


On September 26, 1910, the defendant, in writing to the plain- 
tiff, referred to the allegation in the complaint that the servant 
was illegally employed, with ample notice that if it should be so 
proven the employer would bear the burden of the verdict, with 
the statement that the insurer would endeavor to defeat the alle- 
gation, and on January 23, 1912, the present defendant’s ad- 
juster again wrote this plaintiff that the day of trial was ap- 
proaching, and disclaimed liability if there was violation of law 
in the employment. After referring to the evidence that was 
obtainable to show that the servant was of an employable age, 
the plaintiff was warned that the case was dangerous, and in- 
vited expression of its wishes for a settlement, with a promise, 
upon being advised, to take up the matter with the servant’s at- 
torney. On January 24th the new manager for the plaintiff an- 
swered that he would refer the matter to the president of his 
company, and added :— 


“I believe from what | hear that it will be very easy to prove 
that this girl has always claimed to be over sixteen years old.” 

Meanwhile there had been conversation between the agents of 
the insurance company and the general manager, in which the lat- 
ter was informed of the results of investigations and, indeed, the 
manager co-operated to obtain information, especially concern- 
ing the circumstances of the accident, and the manager continued 
his assurance of the servant’s representations as to age at the 
time of employment. In February or March, 1911, Mr. Reid, for 
the present defendant, suggested to the servant’s lawyer a possi- 
ble settlement upon the payment of $1,000, but the latter de- 
manded $3,000. Early in 1912 the plaintiff’s president was in- 
formed of the demand of $3,000 made by the servant’s lawyer to 
settle the case, and later visited the present defendant’s adjuster, 
Mr. Reid, in New York. Mr. Miller was accompanied by Mr. 
Blakely and Mr. Lee. The latter was the person who customarily 
had attended to the insurance business of the plaintiff, and to 
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whom the president had referred such communications as he had 
received from the defendant, with the result that Lee had corre- 
spondence with the insurance company and showed the various 
communications from it to President Miller, with whom he had 
conversations about them. ‘The president was familiar with the 
statute respecting the illegal employment of infants. He knew 
of the clause in the policy, and of the position of the insurance 
company concerning it 

At the meeting in New York the president maintained that the 
insurance company was liable on the policy, where the employer 
had. used all means to discover the age of a girl and had not 
wilfully hired her under age. He understood that the question 
was one to be litigated, and he argued that if his company did 
not know the girl was under sixteen years of age the policy cov- 
ered the loss, and he contended that the insurance company un- 
der its policy had agreed to defend the suit. It was during this 
visit at New York that President Miller visited the office of Mr. 
Johnson, counsel for the insurance company, for the purpose of 
hearing what the intended witnesses would say, whereupon some 
of them were questioned. So that it appears that, a short time 
after the action was brought, the defendant took its position with 
reference to the exception. It maintained it consistently to the 
end. It kept the plaintiff fully informed of whatever evidence 
was discovered, and was constantly encouraged to prepare the 
defense by the plaintiff’s assurance that compliance with the law 
could be proven. 


The plaintiff not only did not suggest intervention for the pur- 
poses of defense, much less withdrawal of the case from the 
control of the insurance company, but rather insisted that the 
facts brought the case under the policy, and the president at all 
times maintained that the company was liable under the policy 
according to his construction of the law. The defendant could 
only pursue its ordinary coursé of conducting the case. The 
defendant did receive an offer of settlement, and sought to show 
that it transmitted it over the telephone to the general manager, 
but the evidence was excluded. However, when President Miller 
came to New York, he was apprised of the offer. He did not sug- 
gest that the question of settlement be resumed, but maintained 
his position that the laundry company was justified in the em- 
ployment and that the defendant was liable under the policy. 

The facts are peculiarly similar to those in Mason-Henry Press 
vs. Aétna L. Ins. Co., 211 N. Y. 489, 105 N. E. 826. ‘This case 
falls within the authority of that decision. The defendant was 
not estopped by accepting the premium on the policy, which 
continued in force. ‘The servant alleged liability upon other 
grounds than that of employment under legal age. 

The judgment and order should be affirmed, with costs. All 
concur. 

Vol. XLV.—42 





Insurance Law Journal Vol. 45. [ May, 1915. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, 
LiMiTED, vs. JOSLYN DRY GOODS CO. (No. 4063.)* 
(Court of Appeals of Colorado.) 


1. INSURANCE— ACTIONS ON POLICY — EVIDENCE — SUFFI- 
CIENCY. 


In a suit on employer’s liability policy, evidence held to show that the 
claim for medical services paid for by the employer was for first aid 
services rendered the injured employee, so as to be covered by the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


Error to District Court, City and County of Denver; J. A. Perry, 
Judge. 

Action by the Joslin Dry Goods Company against the Ocean Acci- 
dent & Guarantee Corporation, Ltd. There was a judgment for plaintiff, 
and defendant brings error. Affirmed. 


Julian G. Dickinson, of Denver, for Plaintiff in Error. 
Charles A. Murray, of Denver, for Defendant in Error. 


* Decision rendered, Mar. 8, 1915. 146 Pac. Rep. 790. 


MATHEWS FARMERS’ MUT. LIVE STOCK INS. CO. vs. 
MOORE. (No. 8523.)* 
(Appellate Court of Indiana, Division No. 1.) 


2. INSURANCE—CONSTRUCTION AGAINST FORFEITURE. 


An insurance contract will be so construed as to avoid a suspension of 
liability or a forfeiture, and to sustain, rather than defeat, its pur- 
pose, where that can be done without violence to the language em- 
ployed. 


~ = cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
146.) 


] ao from Circuit Court, Howard County; William C. Purdum, 
udge. 

Action by Loren R. Moore against Mathews Farmers’ Mutual Live 
Stock Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Blacklidge, Wolf & Barnes, of Kokomo, for Appellant. 
Harness, Moon & Voorhis, of Kokomo, for Appellee. 


* Decision rendered, Mar. 10, 1915. 108 N. E. Rep. 155. 


ida 





Misc.|] Fidelity & Casualty Co. of New York vs. Martin. 643 


FIDELITY & CASUALTY CO. OF NEW YORK vs. 
MARTIN.* 


(Court of Appeals of Kentucky.) 


1. INSURANCE— GUARANTY OF INDEMNITY INSURANCE — 
NECESSITY OF PAYMENT BY INSURED. 


Under a policy indemnifying insured against loss from the liability im- 
posed upon him by law for damages on account of bodily injuries 
or death, which provided that the insurer would defend any suit 
against the insured, that the insured should not voluntarily assume 
any liability or settle any claim, and that no action should be brought 
against the insurer thereunder unless brought by the insured for a 
loss actually sustained by the payment in money of a final judgment 
rendered after a trial in a suit against the insured, whether neither 
insured nor his administrator had paid any part of a judgment re- 
covered by an injured person, the insurer was not liable to the admin- 
istrator, though it defended the suit in which the judgment was re- 
covered, and, not being so liable to the administrator, there was noth- 
ing subject to attachment by the judgment creditor, as the policy in- 
demnified against loss only, and not against liability, and the insurer 
was not estopped to deny li®bility by reason of its defense of the 
action. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


2. INSURANCE—PARTIES—INDEMNITY INSURANCE. 


A policy indemnifying the holder against loss on account of liability for 
personal injuries was not written for the protection of an injured 
person or for his benefit, and there was no privity between him and 
the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 316-322; Dec. Dig. § 156.) 
Hannah and Nunn, JJ., dissenting. 


Appeal from Circuit Court, McCracken County. 

Action by Ed Martin against F. G. Rudolph, as administrator of 
Lon Wells, deceased, in which an order of attachment was issued against 
the Fidelity & Casualty Company of New York. From a judgment in 
favor of the Casualty Company, plaintiff appeals. Affirmed. 


Berry & Grassham, of Paducah, and Fred Forcht, of Louisville, for 
Appellant. 

Hendrick & Nichols, F. E. Graves, and Crossland & Crossland, all of 
Paducah, for Appellee. 


* Decision rendered, Feb. 19, 1915. 173 S. W. Rep. 307. 
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AETNA LIFE INS. CO. vs. WECK.* 
(Court of Appeals of Kentucky.) 


1. CHAMPERTY AND MAINTENANCE— STIPULATIONS IN 
CASUALTY INSURANCE POLICIES—VALIDITY. 

A stipulation in a casualty insurance contract binding insurer to defend 
suits at its cost in the name and in behalf of insured and to pay the 
expenses of litigation is not invalid as champertous and contrary to 
public policy. 

(For other cases, see Champerty and Maintenance, Cent. Dig. §§ 4, 9, 11- 
19; Dec. Dig. § 4.) 


2. CHAMPERTY AND MAINTENANCE—INVALIDITY OF CON- 
TRACTS—PERSONS ENTITLED TO RAISE QUESTIONS OF 
VALIDITY. 

A stranger to a casualty insurance contract may not question the validity 
of a stipulation therein as champertous, though, as between the parties 
to it, the stipulation is, in fact, champertous. 

(For other cases, see Champerty and Maintenance, Cent. Dig. §§ 4, 9, 11- 
19; Dec. Dig. § 4.) 

Hannah and Nunn, JJ., dissenting. 


Appeal from Circuit Court, Jefferson County, Chancery Branch, 
First Division. 

Action between the A:tna Life Insurance Company and Edward 
Weck. From a judgment for the latter, the former appeals. Reversed. 


Gibson & Crawford, of Louisville, for Appellant. 
O’Neal & O’Neal and Nathan Kahn, all of Louisville, for Appellee. 


* Decision rendered, Feb. 19, 1915. 473 S. W. Rep. 317. 


——_——+@——_—_ 


SHIPMAN vs. NATIONAL LIVE STOCK INS. CO. 
(No. 1263.)* 
(Springfield Court of Appeals. Missouri.) 


2. INSURANCE—AVOIDANCE FOR BREACH OF WARRANTY— 
RETURN OF PREMIUM—ACCEPTANCE. 

Where an insurance company refused payment of a policy because of the 
breach of a warranty, and returned to the insured the money order 
for the amount of the premium, which the insured gave to his at- 
torney, who wrote the company that the insured would apply the 
amount upon the payment of the policy, or would hold it subject to 
the company’s order, and the order was never cashed, but was de- 
posited in court after suit was instituted, there was not an accept- 

* Decision rendered, Jan. 30, 1915. Rehearing denied, Feb. 16, 1915. 173 

S. W. Rep. 735. 
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ance of the return of the premium which barred ae right to 
recover on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 534-536; Dec. Dig. § 247.) 


3. INSURANCE—ACTION ON POLICY—PLEADING AND PROOF. 


Where an answer, in a suit on an insurance policy, begun before the justice 
of the peace, alleged that the insurance company had returned the 
premium of the insured, and that he still retained it, to which answer 
plaintiff filed a reply denying its allegations, evidence on behalf of 
plaintiff, showing that his attorney informed the insurance company 
that he held the premium subject to its order, was admissible, since 
no replication whatever was necessary, and therefore plaintiff was 
not required to allege the offer in the replication he did file. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. 
Dig. § 645.) 


Appeal from Circuit Court, Lawrence County; Carr McNatt, Judge. 
Action by S. L. Shipman against the National Live Stock Insurance 
Company. Judgment for the plaintiff, and defendant appeals. Affirmed. 


M. S. Meyberg, of Indianapolis, Ind., and Charles L. Henson, of Mt. 
Vernon, for Appellant. 
W. Cloud, of Pierce City, for Respondent. 


ROGERS er au. vs. WESTERN INDEMNITY CO. or 
Daas, TEX. (No. 1336.)* 
(Springfield Court of Appeals. Missouri.) 


1. INSURANCE — INDEMNITY INSURANCE — NOTICE OF 
CLAIMS OF LOSS OR INJURY —ATTORNEY’S FEES. 


An attorney employed by a servant to bring a suit for personal injuries 
against the employer notified the employer of a written contract by 
which the attorney was to receive 50 per cent of the amount re- 
covered. Subsequently the servant, claiming to have discharged the 
attorney, placed the suit in control of other attorneys, and an in- 
demnity insurance company having charge of the suit on behalf of 
the employer made an adjustment by which a judgment was entered 
against the employer. The insurance company paid the judgment to 
the attorneys last employed by the servant. On motion of the at- 
torney first employed and claiming his fees, the satisfaction of this 
judgment to the extent of one-half was set aside, and execution in 
his favor therefor was issued, which the employer was forced to pay. 
Held, that the insurance companv being defendants in the action, and 
its attorney having notice of the motion and defending against it, 
waived any requirements of notice from the employers of the claim 
for the attorney’s fees. 

(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. 
Dig. § 558.) 


* Decision rendered, Mar. 1, 1915. 173 S. W. Rep. 1087. 
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3. INSURANCE—INDEMNITY INSURANCE—NATURE OF LOSS 
—CONSTRUCTION OF POLICY 


An indemnity insurance policy given ‘ an employer, covering damages 
recovered and “all expenses attendant upon the investigation, ad- 
justment, and settlement of claims, and all costs taxed against the 
assured in any legal proceedings defended by the company,” included 
a claim for attorney’s fees, which the employer was forced to pay 
after judgment rendered against the employer, satisfied by payment 
by the insurance company, had been revived by setting aside the sat- 
isfaction, in order to permit a former attorney to enforce his claim 
for fees by execution thereon. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


4. INSURANCE—SETTLEMENT OF LOSS—VEXATIOUS REFUS- 
AL—PENALTY. 


Where, after an indemnity insurance company satisfied a judgment re- 
covered in a suit against an emfloyer which the insurance company 
defended, such satisfaction was set aside on motion of a former at- 
torney of the plaintiff therein in order that he might enforce his 
lien for fees against the employer, refusal of the insurance company 
to reimburse the employer therefor was not a vexatious refusal to 
pay within Rev. St. 1909, § 7068, as amended by Acts 1911, p. 282, im- 
posing penalties for such refusals. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 
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Appeal from ~~ Court, Jasper County; Joseph D. Perkins, Judge. 

Action by J. O. D. Rogers and another against the Western In- 
demnity Company of Dallas, Tex. From a judgment for defendant, 
plaintiffs appeal. Reversed and remanded, with directions. 


McReynolds & Halliburton, of Carthage, for Appellants. 
A. W. Thurman, of Joplin, for Respondent. 
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GODFREY vs. ATLANTIC HORSE INS. CO. (No. 41.)* 


(Supreme Court of North Carolina.) 


1. INSURANCE — STIPULATIONS OF POLICY — WAIVER — 
POWER OF GENERAL AGENT. 


The general agent of an insurance company can waive stipulations in a 
policy. 


(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. 
Dig. § 375.) 


2. INSURANCE— STIPULATIONS OF POLICY—WAIVER BY 
GENERAL AGENT. 


It is a waiver of stipulations of a policy by the general agent that he 


receives premiums from insured knowing the local agent had waived 
them. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070, Dec. 
Dig. § 392.) 


Appeal from Superior Court, Pasquotank County; Carter, Judge. 
Action by Samuel Godfrey against the Atlantic Horse Insurance 


Company. Judgment for plaintiff, and defendant excepted and appeals. 
Affirmed. 


I. M. Meekins, of Elizabeth City, for Appellant. 
Ward & Thompson, of Elizabeth City, for Appellee. 


* Decision rendered, Feb. 24, 1915. 84S. E. Rep. 339. 
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RENSCHLER vs. STATE ex rev. HOGAN, Arty. Gen. 
(No. 14518.)* 
(Supreme Court of Ohio.) 


INSURANCE—BURIAL INSURANCE—REGULATION. 


Contracts under which an undertaker agreed, in consideration of the pay- 
ment of monthly interest on so called mutual notes issued by him 
during the lives of the makers, that he would provide them with 
respectable funerals, were contracts of insurance, rendering the under- 
taker, in the transaction of such insurance business, subject to regu- 
lation by the insurance department, under Gen. Code, § 670. 


(For other cases, see Insurance, Cent. Dig. § 1%; Dec. Dig. § 2.) 


Error to Court of Appeals, Franklin County. 

Quo warranto by the State, on the relation of Timothy S. Hogan, 
Attorney General, against John Renschler. A decree of ouster was 
entered, and respondent brings error. Affirmed. 


Axline, Betts & Kerns, for Plaintiff in Error. 
Timothy .S. Hogan, Atty. Gen., Frank Davis, Jr., and Chas. J. Pretz- 
man, both of Columbus, for Defendant in Error. 


" * Decision rendered, June 26, 1914. 107 N. E, Rep. 758. Syllabus by 
Editorial Staff. 
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LIFE. 


UNITED STATES SUPREME COURT. 


SUPREME COUNCIL OF THE ROYAL ARCANUM AND VAL M. 
SCHMITZ, Recent or De Witt CLinton Councit, No. 419, or 
THE RoyAt Arcanum, Plaintiffs in Error, 


Us. 


SAMUEL GREEN. (No. 106.)* 


Argued October term, 1914. 


In Error to the Supreme Court of the State of New York. 


Opinion of the court by Wuirtr, C. J. 

Conformably to the authority conferred by the general laws 
of Massachusetts to organize fraternal beneficiary corporations, 
in 1877 there was issued to designated persons a certificate of 
incorporation under the name of the Supreme Council of the 
Royal Arcanum. By the constitution and by-laws, referred to 
in. the certificate, the corporation became what is known as a 
fraternal association under the lodge system. Its principal 
objects as stated were :— 


“Ist. To unite fraternally all white men of sound bodily 
health and good moral character, who are socially acceptable and 
between twenty-one and fifty-five years of age. 

“2d. To give all moral and material aid in its power to its 
members and those dependent upon them. 

“3d. To educate its members socially, morally and _ intel- 
lectually; also to assist the widows and orphans of deceased 
members. 

“4th. To establish a fund for the relief of sick and distressed 
members. 

“5th. To establish a Widows’ and Orphans’ Benefit Fund, from 
which, on the satisfactory evidence of the death of a member of 
the order, who has complied with all its lawful requirements, 
a sum not exceeding three thousand dollars shall Be paid to his 
family, or those dependent on him, as he may direct * * *,.” 


There was power conferred by the constitution and by-laws to 
subsequently amend such constitution and by-laws in the manner 
therein provided. The general governing power of the order 
was vested in the Supreme Council and the administration of 
its affairs under the supervision of such council was entrusted 
to the officers named in the constitution. Authority was given 





* Decision rendered, June 1, 1915. From a certified transcript. 
Vol. XLV.—43 
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to the Supreme Council to sanction the organization of local 
lodges or councils upon whom were conferred certain powers not 
in any way conflicting with the constitution and by-laws of the 
order, and the members of such local lodges or councils were 
required to be members of the order and were subject to the 
duties and responsibilities which resulted from that relation and 
enjoyed also the resulting benefits. 

Pursuant to the constitution under due authority there was 
organized in the state of New York a local lodge or council 
known as the De Witt Clinton Council No, 419 of the Royal Ar- 
canum. In May, 1883, Samuel Green, the defendant in error, 
made application to become, and was admitted as, a member 
of this council. In his application it was directed that in case 
of his death, “all benefit to which I may be entitled from the 
Royal Arcanum be paid to Louisa Green, related to me as my 
wife, subject to such future disposal of the benefit, among my 
dependents, as I may hereafter direct, in compliance with the 
laws of the order. . . . I agree to make punctual payment 
of all dues and assessments for which I may become liable, and 
to conform in all respects to the laws, rules, and usages of the 
order now in force, or which may hereafter be adopted by the 
same.” ! 


Upon the admission of the applicant a certificate was issued to 
him as a member of the De Witt Clinton Council No. 419, of 
the Royal Arcanum upon the condition, among others, “that 
the said member complies, in the future, with the laws, rules 
and regulations now governing the said council and fund, or 
that may hereafter be enacted by the Supreme Council to govern 
said council and fund.” The certificate then stated that upon 
compliance with these conditions, “The Supreme Council of 
the Royal Arcanum hereby promises and binds itself to pay 
out of its Widows’ and Orphans’ Benefit Fund, to Louisa Green 
(wife), a sum not exceeding three thousand dollars, in accordance 
with and under the provisions of the laws governing said fund, 
upon satisfactory evidence of the death of said member * * *.” 

At the time this certificate was issued, under the by-laws the 
amount of the assessment required to be paid to the corporation 
to enable it to meet claims coming due under the Widows’ and 
Orphans’ Benefit Fund was graded according to the age of the 
member, and the contribution required of Green for this pur- 
pose was stated in his certificate to be $1.80 per assessment, and 
he paid up to 1898 at that rate various assessments called for 
under the rules of the order. In 1898, by a three-fourths vote 
of the Supreme Council, the system theretofore prevailing, ex- 
acting the payment of assessments as called for was changed 
and the duty was imposed to make payment monthly of a sum 
the amount of which, although still dependent upon the age of 
the member, was higher than had previously prevailed. Under 
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these new rates the sum due from Green was $3.16 per month, 
and he met regularly the payments thus exacted until the year 
1905. In that year by the action of the Supreme Council taken 
in virtue of the requisite three-fourths vote, while the standard 
of age was continued, the sum to be paid was again increased so 
that the monthly assessment of Green became $6.87, and from 
October, 1905, when the new rates became effective, down to 
February, 1910, it is not disputed that Green paid the amount of 
the increased assessments monthly, although it was found by the 
trial court that he did so under protest because of a denial on 
his part of the right of the Supreme Council even under the 
sanction of the requisite vote and in compliance with the forms 
of the constitution and laws of the order to increase the rates. 

In the meanwhile shortly after the going into effect of the 
increased rates, that is, in November, 1905, sixteen members of 
the order, holders of certificates under the Widows’ and Orphans’ 
Benefit Fund, filed a bill in the Supreme Judicial Court of Massa- 
chusetts against the corporation in their own behalf and in 
behalf of all other certificate holders to vacate and set aside 
the by-laws by which the rates had been increased on the ground 
that the increase was ultra vires of the corporation and violative 
of contract rights. The case was submitted by agreement of 
counsel to the whole court upon an agreed statement of facts 
and was on May 17, 1906, decided. The court after a care- 
ful review of the general nature of the corporation, of the char- 
acter of the fund, of the rights of its members as evidenced 
by the certificates, of the constitution and by-laws of the cor- 
poration and the laws of the state applicable thereto, decided 
that the increase complained of was valid, impaired no contract 
right of the certificate holders and was entitled to be enforced. 
Reynolds vs. Supreme Council, Royal Arcanum, 192 Mass. 150. 


Four years after this decision Green ceased to make the 
payments required by the by-laws of the corporation and in 
virtue of his membership and ownership of the certificate issued 
to him commenced in a state court in New York this suit against 
the Supreme Council and the Regent of De Witt Clinton Coun- 
cil No. 419, assailing the validity of the increase in the rate of 
assessment made in 1905 on the ground that it was void as ex- 
ceeding the powers of the corporation and -because conflicting 
with his contract rights as a member of the corporation and 
a certificate holder. The prayer of the bill was not that the 
corporation be restricted to the method and rate of assessment 
which prevailed in 1883 when the complainant became a mem- 
ber, but that the corporation be confined to the rate of assess- 
ment established by the amendment adopted in 1898 and that 
the complainant be decreed to have a contract right to pay 
only that sum monthly in discharge of his duty to pay assess- 
ments and that the corporation and its officers be enjoined 
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during his life from exacting any greater sum or in any way 
suspending him for refusing to pay the amount fixed by the 
amendment of 1905. 


The answer in twenty-seven distinct paragraphs asserted the 
validity of the assessment and the action of the corporation by 
which it was established. It asserted that the complainant as a 
member in a mere beneficiary association was bound thereby 
and that no contract rights of his were affected. In many re- 
iterated forms of statement it was asserted that the corporation 
was created under the laws of Massachusetts and was subject 
thereto and that under those laws, by which the power to make 
the change was to be determined, the validity of the change 
was beyond question. It was then alleged that the Reynolds 
suit in the courts of Massachusetts was brought by certain mem- 
bers and certificate holders against the corporation not only 
in their own behalf but as a class suit in favor of all others 
similarly situated and that the facts in that case were sub- 
stantially identical with those presented in this. The judgment 
of the Supreme Judicial Court of Massachusetts maintaining 
the by-law and holding that the assessment was valid and bind- 
ing and that no contract rights existing in favor of certificate 
holders were impaired by the increase of rate was explicitly 
referred to and in addition the twenty-seventh paragraph of the 
answer expressly counted on the judgment as follows :— 


“That the defendant Supreme Council says that the rights of 
the plaintiff in respect to his contract with the said defendant 
and his membership in the defendant order, and the changes 
adopted by it were and are concluded and determined by the 
aforesaid judgment of the Supreme Judicial Court of Massa- 
chusetts; that under the Constitution of the United States the 
same is entitled to full faith and credit in the state of New York, 
and that the complaint should be dismissed.” 


On the trial the proceedings and judgment in the Massa- 
chusetts court duly exemplified as required by the Act of Con- 
gress were offered in evidence and excluded and an exception 
reserved. ‘The court made what in the record are styled find- 
ings of fact but which embrace every question of law which it 
was conceived the controversy could possibly involve. The court 
held that the complainant was not barred by laches in conse- 
quence of his having accepted the amendment to the rates made 
in 1898, and that as he had protested in making the payments 
during the four years as to the rates fixed under the amend- 
ment of 1905, he was not estopped from questioning the validity 
of that amendment. It was decided that under the law of 
New York as a certificate holder the complainant had a contract 
which entitled “him to prevent any increase of rate over that 
established in 1898. So far as the law of Massachusetts was 
concerned it was declared that although if governed by that 
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law, the assessment would be valid, as the complainant was 
a member of a subordinate council existing in New York and 
doing business there, the rights of its members were controlled 
by the New York law wholly irrespective of the law of Massa- 
chusetts. The rights asserted by the complainant were adjudged 
to exist and the relief prayed for was granted. 


The case then went to the Appellate Division of the Second 
Department. The court considering the character of the cor- 
poration, the provisions of its constitution and by-laws and the 
powers which they conferred on the corporation, as well as the 
application for membership and the certificate issued pursuant 
thereto, decided that the amendment as to rates was not ultra 
vires of the corporation but on the contrary was within its 
powers and violated no contract rights of the complainant. With- 
out deciding whether the case was controlled by the law of 
Massachusetts, and without passing upon the action of the trial 
court in seemingly rejecting the offer of the Massachusetts 
judgment, the court, treating that judgment.as before it and 
considering besides the Massachusetts law as open for its con- 
sideration, held that the law of that state and the judgment there 
rendered served additionally to sustain the view taken as to 
the significance of the constitution and by-laws of the order and 
thus served additionally to demonstrate that error had been com- 
mitted by the trial court in holding that under the law of New 
York there was a right to relief. 144 App. Div. (N. Y.) 761. 
The case then went to the Court of Appeals where the judgment 
of the Appellate Division was reversed and that of the trial 
court affirmed on the ground that the law of New York gov- 
erned and established under the circumstances disclosed the 
right of the complainant to the relief which had been awarded 
him. 206 N. Y,. 591. 


It is not disputable that, disregarding details, all the rights 
asserted under the assignments of error come to one contention, 
that a violation of the full faith and credit clause of the Con- 
stitution of the United States resulted from refusing to hold 
that the rights of the parties were to be determined by the Massa- 
chusetts law and to apply that law, and in further refusing to 
give due effect to the decree rendered in Massachusetts concern- 
ing the subject of the controversy. 

By a motion to dismiss it is urged that this question is not 
open for consideration because it was not raised below. But, as 
we have seen, the fact that the charter was a Massachusetts 
charter and the controlling character of the laws of that state 
on its operation and effect were asserted by way of defense over 
and over again in the pleadings. It is, indeed, true that in none 
of the averments concerning the duty to apply the Massachusetts 
law and the validity under that law of the provision of the con- 
stitutions and by-laws which was assailed was any express ref- 


, 
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erence made to the full faith and credit clause of the Constitu- 
tion of the United States, but this was not the case as to the 
Massachusetts judgment which was expressly pleaded, accom- 
panied with an explicit averment that not to give it due effect 
would be a violation of the full faith and credit clause of the 
Constitution of the United States. And as what was the due 
effect to be given to the judgment depended, as we shall here- 
after more particularly point out, upon whether the Massa- 
chusetts law controlled the parties, since if it did, the judgment 
would be entitled to one effect, and if it did not, to another 
effect, it follows that the claim as to constitutional right con- 
cerning the judgment also involved deciding whether the Massa- 
chusetts law controlled. It follows that in both aspects the 
claim of full faith and credit under the Constitution of the 
United States was asserted, and whether the court below erred 
in holding that that clause was inapplicable because the contract 
was a New York contract governed by New York law is the 
question for decision. And the solution of that question involves 
two considerations: first, was the controversy to be determined 
with reference to the Massachusetts charter and laws and judg- 
ment; and second, if yes, did they sustain the right of the cor- 
poration to make the increased assessment complained of ? 


Before coming to consider the subject in its first aspect as con- 
trolled by authority, we briefly contemplate it from the light 
of principle in order that the appositeness of the authorities 
which are controlling may be more readily appreciated. 

It is not disputable that the corporation was exclusively of 
a fraternal and beneficiary character and that all the rights of 
the complainant concerning the assessment to be paid to provide 
for the Widows’ and Orphans’ Benefit Fund had their source 
in the constitution and by-laws and therefore their validity could 
be alone ascertained by a consideration of the constitution and 
by-laws. This being true, it necessarily follows that resort to 
the constitution and by-laws was essential unless it can be said 
that the rights in controversy were to be fixed by disregarding 
the source from which they arose and by putting out of view 
the only considerations by which their scope could be ascertained. 
Moreover, as the charter was a Massachusetts charter and the 
constitution and by-laws were a part thereof, adopted in Massa- 
chusetts, having no other sanction than the laws of that state, 
it follows by the same token that those laws were integrally 
and necessarily the criterion to be resorted to for the purpose 
of ascertaining the significance of the constitution and by-laws. 
Indeed, the accuracy of this conclusion is irresistibly manifested 
by considering the intrinsic relation between each and all the 
members concerning their duty to pay assessments and the 
resulting indivisible unity between them in the fund from which 
their rights were to be enjoyed. The contradiction in terms is 


a 
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apparent which would rise from holding on the one hand that 
there was a collective and unified standard of duty and obliga- 
tion on the part of the members themselves and the corporation, 
and saying on the other hand that the duty of members was to 
be tested isolatedly and individually by resorting not to one 
source of authority applicable to all but by applying many di- 
vergent, variable and conflicting criteria. In fact their destructive 
effect has long since been recognized. Gaines vs. Supreme Coun- 
cil of the Royal Arcanum, 140 Fed. 948; Royal Arcanum vs. 
Brashears, 89 Md. 624. And from this it is certain that when 
reduced to their last analysis the contentions relied upon in effect 
destroy the rights which they are advanced to support, since an 
assessment which was one thing in one state and another in 
another, and a fund which was distributed by one rule in one 
state and by a different rule somewhere else, would in practical 
effect amount to no assessment and no substantial sum to be 
distributed. It was doubtless not only a recognition of the in- 
herent unsoundness of the proposition here relied upon, but the 
manifest impossibility of its enforcement which has led courts 
of last resort of sc many states in passing on questions involv- 
ing the general authority of fraternal associations and their 
duties as to subjects of a general character concerning all their 
members to recognize the charter of the corporation and the 
laws of the state under which it was granted as the test and 
measure to be applied. Supreme Lodge, &c. vs. Hines, 82 
Conn. 315; Supreme Colony, &c. vs. Towne, 87 Conn. 644; 
Palmer vs. Welch, 132 Ill. 141; Grime vs. Grime, 198 Ill. 265; 
American Legion of Honor vs. Green, 71 Md. 263; Royal Ar- 
canum vs. Brashears, 89 Md. 624; Golden Cross vs. Merrick, 165 
Mass. 421; Gibson vs. United Friends, 168 Mass. 391; Larkin 
vs. Knights of Columbus, 188 Mass. 22; Supreme Lodge, &c. vs. 
Nairn, 60 Mich. 44; Tepper vs. Royal Arcanum, 59 N. J. Eq. 
321; s. c. 61 N. J. Eq. 638; Bockover vs. Life Association, 77 
Va. 85. In fact, while dealing with various forms of con- 
troversy, in substance all these cases come at last to the principle 
so admirably stated by Chief Justice Marshall more than a hun- 
dred years ago (Head vs. Providence Insurance Company, 2 
Cranch, 127, 167) as follows :— 


“Without ascribing to this body, which, in its corporate 
capacity, is the mere creature of the act to which it owes its ex- 
istence, all the qualities and disabilities annexed by the common 
law to ancient institutions of this sort, it may correctly be said 
to be precisely what the incorporating act has made it, to derive 
all its powers from that act, and to be capable of exerting its 
faculties only in the manner which that act authorizes. To this 
source of its being, then, we must recur to ascertain its 
powers * * *,.” 

In addition it was by the application of the same principle that 
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a line of decisions in this court came to establish: first, that the 
law of the state by which a corporation is created governs in 
enforcing the liability of a stockholder as a member of such cor- 
poration to pay the stock subscription which he agreed to make ; 
second, that the state law and proceedings are binding as to the 
ascertaining of the fact of insolvency and of the amount due the 
creditors entitled to be paid from the subscription when collected ; 
and third, that putting out of view the right of the person against 
whom a liability for a stockholder’s subscription is asserted to 
show that he is not a stockholder, or is not the holder of as many 
shares as is alleged, or has a claim against the corporation which 
at law or equity he is entitled to set off against the corporation, 
or has any other defense personal to himself, a decree against 
the corporation in a suit brought against it under the state law for 
the purpose of ascertaining its insolvency, compelling its liquida- 
tion, collecting sums due by stockholders for subscriptions to 
stock and paying the debts of the corporation, in so far as it 
determines these general matters, binds the stockholder, although 
he be not a party in a personal sense, because by virtue of his 
subscription to stock there was conferred on the corporation the 
authority to stand in judgment for the subscriber as to such 
general questions. Selig vs. Hamilton, 234 U. S. 652; Converse 
vs. Hamilton, 224 U. S. 242; Bernheimer vs. Converse, 206 
U. S. 516; Whitman vs. National Bank, 176 U. S. 559; Hawkins 
vs. Glenn, 131 U. S. 319. 

That the doctrines thus established if applicable here are con- 
clusive is beyond dispute. That they are applicable clearly results 
from the fact that although the issues here presented as to things 
which are accidental are different from those which were pre- 
sented in the cases referred to, as to every essential consideration 
involved the cases are the same and the controversy here pre- 
sented is and has been therefore long since foreclosed. 


The controlling effect of the law of Massachusetts being thus 
established and the error committed by the court below in de- 
clining to give effect to that law and in thereby disregarding the 
demands of the full faith and credit clause being determined, 
we come to consider whether the increase of assessment which 
was complained of was within the powers granted by the Massa- 
chusetts charter or conflicted with the laws of that state. Before 
doing so, however, we observe that the settled principles which 
we have applied in determining whether the controversy was 
governed by the Massachusetts law clearly make manifest how 
inseparably what constitutes the giving of full faith and credit to 
the Massachusetts judgment is involved in the consideration of 
the application of the laws of that state and therefore, as we have 
previously stated, how necessarily the express assertion of the 
existence of a right under the Constitution of the United States 
to full faith and credit as to the judgment was the exact equiva- 
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lent of the assertion of a claim of right under the Constitution of 
the United States to the application of the laws of the state of 
Massachusetts. We say this because if the laws of Massachusetts 
were not applicable, the full faith and credit due to the judgment 
would require only its enforcement to the extent that it consti- 
tuted the thing adjudged as between the parties to the record in 
the ordinary sense, and on the other hand, if the Massachusetts 
law applies, the full faith and credit due to the judgment addi- 
tionally exacts that the right of the corporation to stand in judg- 
ment as to all members as to controversies concerning the power 
and duty to levy assessments must be recognized, the duty to give 
effect to the judgment in such case being substantially the same 
as the duty to enforce the judgment. 


Additionally, before coming to dispose of the final question it is 
necessary to say that in considering it in view of the fact that 
the Appellate Division treated the Massachusetts judgment as in 
the record and considered it, and that the court below made no 
reference to its technical inadmissibility, but on the contrary 
treated the question as being one not of admissibility but of merits, 
we shall pursue the same course and treat the judgment as in the 
record upon the hypothesis that the action of the trial court did 
not amount to its technical exclusion but only to a ruling that as 
it deemed the law of Massachusetts inapplicable it so considered 
the judgment, and therefore held it merely irrelevant to the merits. 


Coming then to give full faith and credit to the Massachusetts 
charter of the corporation and to the laws of that state to deter- 
mine the powers of the corporation and the rights and duties of 
its members, there is no room for doubt that the amendment to the 
by-laws was valid if we accept, as we do, the significance of the 
charter and of the Massachusetts law applicable to it as announced 
by the Supreme Judicial Court of Massachusetts in the Reynolds 
Case. And this conclusion does not require us to consider whether 
the judgment per se as between the parties, was not conclusive in 
view of the fact that the corporation for the purposes of the con- 
troversy as to assessments was the representative of the members. 
(See Hartford Life Insurance Co. vs. Ibs, this day decided.) 

“Into that subject therefore we do not enter. 


Before making the order of reversal we regret that we must 
say something more. ‘The printed argument for the defendant 
in error is so full of vituperative, unwarranted and impertinent 
expressions as to the opposing counsel that we feel we cannot, 
having due regard to the respect we entertain for the profession, 
permit the brief to pass unrebuked or to remain upon our files 
and thus preserve the evidence of the forgetfulness by one of the 
members of this bar of his obvious duty. Indeed, we should have 
noticed the matter at once when it came to our attention after the 
argument of the case had we not feared that by doing so delay in 
the examination of the case and the possible detriment to the 
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parties would result. Following the precedent established in 
Green vs. Elbert, 137 U. S. 615, which we hope we may not again 
have occasion to apply, the brief of the defendant in error is 
ordered to be stricken from the files and the decree below in ac- 
cordance with the views which we have expressed will be reversed 
and the cause remanded for further proceedings not inconsistent 
with this opinion. 
Reversed. 


———--—— @©e@--. -— -— 


SUPREME COURT OF SOUTH CAROLINA. 


STATE OF SOUTH CAROLINA ex ReLationE PHOENIX MUTUAL 
LIFE INSURANCE COMPANY, Plaintiff in Error, 


vs. 


FITZ H. McMASTER, as Insurance Commissioner of the State of 
South Carolina. (No. 195.) 


STATE OF SOUTH CAROLINA ex RerationE LOUIS SHERFESEE 
AND FRANK F. COVINGTON, Plaintiffs in Error, 


vs. 


FITZ H. McMASTER, as Insurance Commissioner of the State of 
South Carolina, (No. 196.) * 


CONSTITUTIONAL LAW—INSURANCE—DUE PROCESS OF 
LAW—EXCLUSION OF FOREIGN INSURANCE COMPANY. 


1. A foreign life insurance company is not denied the due process of law 
guaranteed by U. S. Const. 14th Amend., because a State Insurance 
Commissioner, in the exercise of his discretion under S. C. act 
March 8, 1910, § 13, to determine which applicants for the privilege 
of doing insurance business in the state shall deposit an approved 
bond, and which shall deposit approved re has refused to 
accept the bond of a surety company tendered with the insurance 
company’s application for a license, unless it shall invest one-fourth 
of its reserve on South Carolina policies in approved South Carolina 
securities. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 825-838, 840-846; 
Dec. Dig. § 296; Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 


CONSTITUTIONAL LAW—EQUAL PROTECTION OF THE LAWS 
—EXCLUDING FOREIGN INSURANCE COMPANY. 

2. A foreign life insurance company which has less than one-fourth of its 
reserve on South Carolina policies invested in South Carolina se- 
curities, and has not indicated any purpose or intention of acquiring 


* Argued, Mar. 12, 1915. Decision rendered, Apr. 5, 1915. 35 Sup. Ct. 
Rep., 504. 
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more of such securities, is not denied the equal protection of the 
laws, contrary to U. S. Const. 14th Amend., because the State In- 
surance Commissioner, in the exercise of his discretion under S. C. 
act March 8, 1910, § 13, to determine which applicants for the privi- 
lege of doing insurance business in the state shall deposit an ap- 
proved bond and which shall deposit approved securities, has refused 
to accept the bond of a surety company tendered with the insurance 
company’s application for a license, unless it shall invest at least one- 
fourth of its reserve on South Carolina policies in South Carolina 
securities, although he may have accepted a surety company’s bond 
tendered with the application of another foreign life insurance com- 
pany which had not invested in South Carolina securities that per- 
centage of its reserve on South Carolina policies, where the latter 
company had real estate mortgage loans in the state duly approved 
and awaiting investment, considerably in excess of that amount. 


(For other cases, see Constitutional Law, Cent. Dig. §§ 688, 692, 693, 697, 
699; Dec. Dig. § 240.) 


Two writs of Error to the Supreme Court of the state of South 
Carolina to review judgments refusing a writ of mandamus to compel 
the State Insurance Commissioner to issue a license to a foreign life in- 
surance company to do business in the state. Affirmed. 

See same case below, 94 S. C. 379, 77 S. E. 401. 


The facts are stated in the opinion. 


T. Moultrie Mordecai, for Plaintiffs in Error. 
F. H. Dominick and Thomas H. Peeples, Attorney General of South 
Carolina, for Defendant in Error. 


Opinion of the court by Day, J. 

These cases involve the same questions, and, being practically 
one proceeding, may be disposed of together. They arise out of 
an application to the Supreme Court of the state of South Caro- 
lina for a writ of mandamus, requiring the respondent, Fitz H. 
McMaster, as Insurance Commissioner of the state of South 
Carolina, to issue to the Phoenix Mutual Life Insurance Com- 
pany, a corporation of the state of Connecticut (hereinafter 
called the Phoenix Company), a license to do business in South 
Carolina as a life insurance company for the year beginning 
April 1, 1912. The Supreme Court of the state refused to issue 
the writ (94 S. C. 379, 382, 77 S. E. 401), and the case is brought 
here, because of alleged deprivation of rights under the 14th 
Amendment to the Federal Constitution. 


By the act of March 8, 1910, 26 Stat. at L. (South Carolina) 
774, § 13, it was provided :— 

“Before licensing any insurance company to do business in this 
state, the Insurance Commissioner shall require each such com- 
pany to deposit with him an approved bond or approved securi- 
ties, in the discretion of the Commissioner, as follows: Each legal 
reserve life insurance company, $20,000; each fire, accident, or 
casualty or surety insurance company, or any company not herein 
specified, $10,000: Provided, that domestic industrial insurance 
companies shall in no, case be required to deposit more than the 
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legal reserve on their policies, but not less than $1,000, which 
said deposit may be made at the rate of $500 a year, on April 1st, 
of each year, until the whole be deposited; each domestic mutual 
life insurance company doing business on a recognized table of 
mortality with interest assumption not higher than 4 per centum 
per annum, not less than $3,000. But each such domestic com- 
pany shall keep on deposit with the Insurance Commissioner at 
all times, not less than the legal reserve on all of its outstanding 
policies: Provided, further, that the terms of this section shall 
not apply to domestic mutual assessment companies not doing 
business in more than two adjoining counties. If a bond be given, 
it shall be conditioned to pay any judgment entered up against 
any such company in any court of competent jurisdiction in this 
state, and such judgment shall be a lien upon the bond or securi- 
ties. In case a bond is given, the judgment creditor shall have the 
right to bring suit on said bond for the satisfaction of the judg- 
ment in the county in which the judgment is received.” 


Under authority of this act, the Insurance Commissioner no- 
tified insurance companies that, exercising a discretion reposed in 
him to require such companies to make deposits with the Insur- 
ance Commissioner or accept a surety bond, beginning April 1, 
1912, companies which had not invested at least one-fourth of 
their reserve in South Carolina in securities named in the act of 
1910 would be required to deposit South Carolina securities with 
the department. From such companies no surety bond would be 
accepted. From companies which had invested at least one-fourth 
of their reserve on South Carolina policies in securities of that 
state, a surety bond would be accepted. The letter also stated 
that the department would receive on deposit South Carolina 
state, county, or municipal bonds; fitst mortgage bonds of real 
estate in the state; first mortgage bonds of solvent domestic cor- 
porations, whose property was situate entirely within the state; 
or time certificates of deposit in banks of the state. 


The Phoenix Company applied for a license for the year begin- 
ning April 1, 1912, and inclosed its check for the license fee and 
a surety bond in the sum of $20,000 The Insurance Commis- 
sioner refused the license, and declined to issue the same unless 
the Phoenix Company would make a deposit with him of securi- 
ties acceptable to him, in the sum of $20,000, in bonds of the 
state of South Carolina, of any county, state, or town of the state 
of South Carolina, or first mortgage bonds on real estate in the 
state of South Carolina, or first mortgage bonds of solvent do- 
mestic corporations, whose property was situated entirely within 
that state, or any property situated in that state and taxable 
therein, or time certificates of deposit in banks of that state. 

Afterwards the Commissioner notified the surety company that 
he would not accept a bond from the Phoenix Company unless the 
latter would furnish him with an affidavit showing that at least 
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one-fourth of its reserve on South Carolina policies had been in- 
vested in the securities named in the act of 1910. The insurance 
company declined to make such affidavit, or to make such invest- 
ments, on the ground that the same was not required by any law 
of the state of South Carolina. It is the contention of the insur- 
ance company that the action of the Commissioner in undertaking 
to exact from it as a condition of receiving a license the invest- 
ment of at least one-fourth of its reserves in the securities as re- 
quired by the Commissioner, and in accepting from other insur- 
ance companies, which had complied with the requirement of. the 
Commissioner, the bond of a surety company, and issuing to them 
a license, was discriminatory. And the Phoenix Company par- 
ticularly insisted that the action of the Commissioner in licensing 
the Mutual Benefit Life Insurance Company of New Jersey on 
giving a surety company bond, without that company having in- 
vested 25 per cent of its reserve in securities demanded by the 
Commissioner, discriminated against the plaintiff in error, which 
action, it was contended, deprived the company of its property 
without due process of law, and violated the equal protection 
clause of the 14th Amendment to the Constitution of the United 
States. 


The Supreme Court of the state of South Carolina put its de- 
cision denying the writ on the ground that the petitioner had 
failed to deposit with the Insurance Commissioner any securities, 
or to comply with the law and the ruling of the Commissioner, 
and that it stood in no position to raise the question involved; 
and dealing with the equal protection of the law, the court held 
that the Commissioner, under the act of 1910, was given broad 
authority to examine into the safety and solvency of applicants 
for the privilege of doing business within the state, with reference 
to their dealings and the conduct of their business; that the 
statute gave him authority to determine whether the applicant had 
the necessary qualifications for doing business within the state; 
and that the Commissioner had the right to determine whether the 
particular applicant should deposit bond or securities. In this 
way only could the discretionary power conferred upon the Com- 
missioner be exercised, and the court therefore concluded that 
there was no denial of the equal protection of the laws. 


The case is presented here only in its aspect of deprivation of 
alleged rights secured by the Federal Constitution. We fail to 
see any substantial merit in the contention that the applicant has 
been deprived of due process of law in the exercise of the dis- 
cretion given to the Commissioner to accept or réject applicants 
for the insurance privilege under the laws of the state, and in 
requiring some to give bonds and others to deposit securities, 
after jhaving investigated their condition and methods of doing 
business. 

The main contention, pressed in argument, and upon which the 





662 Insurance Law Journal Vol, 45. [ June, 1915. 


reversal of the judgment of the Supreme Court of South Caro- 
lina is contended for, is based upon the equal protection clause 
of the 14th Amendment because of the alleged discriminatory 
action of the Commissioner in dealing with different insurance 
companies, and particularly with the case of the Mutual Benefit 
Life Insurance Company of New Jersey. An inspection of the 
record, however, shows a different condition of facts with refer- 
ence to that company from that shown as to the Phoenix Com- 
pany. While it is true that both are life insurance companies, and 
doubtless solvent and sound in their business methods, and while 
it appears that the Mutual Benefit Life Insurance Company did 
not have, actually invested in South Carolina securities, one- 
fourth of its reserve on South Carolina policies, it did have, on 
April 1, 1912, real estate mortgage loans in the state, duly ap- 
proved, and awaiting investments, considerably in excess of one- 
fourth of its reserve on South Carolina policies; while the 
Phoenix Company, out of its reserve on South Carolina policies 
of $375,000, had only $10,350 of investments in the form of 
South Carolina securities, and did not indicate any purpose or 
intention of acquiring more. 


Furthermore, the Phoenix Company is a foreign corporation, 
whose license to do business in the state of South Carolina would 
expire upon the Jst day of April, 1912, and, therefore, it was 
within the power of the state, so long as it did not impose upon 
the company as a condition of doing business within the state any 
deprivation of rights secured to it under the Federal Constitu- 
tion, to determine for itself the conditions upon which such for- 
eign corporation could do business within the state. This prin- 
ciple has been often affirmed by the decisions of this court, and 
the insurance company, being within that class of companies not 
doing an interstate business, the state might, in the exercise of its 
lawful authority, exclude it from doing business within the state, 
so long as no rights conferred by the Constitution and laws of 
the United States were destroyed or abridged. See Harrison vs. 
St. Louis & S. F. R. Co., 232 U. S. 318, 332, 333, 58 L. Ed. 621, 
626, 627, L. R. A. —, 34 Sup. Ct. Rep. 333, and cases in this 
court therein cited. 


Assuming, without deciding, that the Phoenix Company occu- 
pied such attitude in the state of South Carolina as to entitle it 
to claim the benefit of the equal protection clause of the 14th 
Amendment, we are of opinion that upon this record no such 
facts are shown as would lead to the conclusion that the action of 
the Insurance’ Commissioner in this case amounted to a depriva- 
tion of the equal protection of the law. The state court put its 
decision, as we have seen, upon the ground that under the au- 
thority given in the statute to the Insurance Commissioner to 
license one company and reject another, the exercise of such 
statutory authority in good faith would not make his action in 
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any given case obnoxious to the protection of the rule of equality 
prescribed by the Constitution. 


The equal protection of the laws, as this court has frequently 
decided, means subjection to equal laws applying alike to all in 
the same situation, or, as expressed by Mr. Justice Field, speak- 
ing for this court in Barbier vs. Connolly, 113 U. S. 27, 31, 28 L. 
Ed. 923, 924, 5 Sup. Ct. Rep. 357,—a case much relied upon by 
the plaintiffs in error,—equal protection of laws means “that there 
should be no arbitrary deprivation of life or liberty, or arbitrary 
spoliation of property, but that equal protection and security 
should be given to all under like circumstances, in the enjoyment 
of their personal and civil rights. * * * That no greater bur- 
dens should be laid upon any one than are laid upon others in 
the same calling and condition.” In this general definition, the 
court recognizes, as it always has, that what the equal protection 
of the law requires is equality of burdens upon those in like situ- 
ation or condition. It has always been held consistent with this 
general requirement to permit the states to classify the subjects 
of legislation, and make differences of regulation where sub- 
stantial differences of condition exist. 


In this case, when the Insurance Commissioner was under ex- 
amination concerning the differences between the treatment of 
the Mutual Benefit Life Insurance Company and the Phoenix 
Company, after speaking of the action of the Mutual Benefit 
Company in making large loans in the state of South Carolina, 
when inquired of as to whether approved loans of the Mutual 
Benefit Company would bring property into the state of South 
Carolina, against which local policyholders could enforce their 
claims, the Commissioner answered that it was not a question of 
added safety, but to have within the state of South Carolina 
actual things that could be levied upon in case of suit. These 
large loans of the Mutual Benefit Company within the state of 
South Carolina would not only bring property into that state, 
which might be reached through the local courts, but would evi- 
dence a purpose in the company to remain in the state in a per- 
manent way,—a fact which was entitled to significance in de- 
termining the matter of licensing the company to do business. 


The Supreme Court of South Carolina has sustained the act 
as giving authority, so far as the state is concerned, to the In- 
surance Commissioner to take the action which he did concerning 
the withholding of a license to the Phoenix Company and the 
granting of licenses to other companies, notably the Mutual Bene- 
fit Life Insurance Company of New Jersey. We are only con- 
cerned with the question whether this conduct of the state au- 
thority was so arbitrary and discriminatory in its character as to 
amount to a deprivation of the equal protection of the laws, 
within the meaning of the Federal Constitution. We-think the 
action here challenged was based upon real and substantial dif- 





664 Insurance Law Journal Vol, 45. [ June, 1915. 


ferences, and was not that merely arbitrary classification which 
this court has condemned because of the 14th Amendment. 

We find no error in the judgment of the Supreme Court of the 
state of South Carolina and the same is affirmed. 


COURT OF APPEALS OF NEW YORK. 


GANS 
vs. 


ZETN: LIFE INS. CO. or Hartrorp, Conn.* 


2. INSURANCE—LIFE INSURANCE CONTRACT—SUBSTITUTED 
POLICY—CONSTRUCTION. 

Where defendant life insurance company issued to plaintiff’s decedent in 
1907 a ierm policy insuring the decedent for five years and no longer, 
except that upon any anniversary of its date it might be exchanged 
without medical re-examination for a new policy upon any plan then 
in use by the company, and where the decedent, at the end of five 
years, exercised such option and took out a new policy, dated April 
5, 1912, providing that, if the insured should commit suicide in one 
year from the date thereof, while sane or insane, the policy should 
be void, and that the policy and the application for it should consti- 
tute the entire contract between the parties, the application for such 
second policy having applied for “a new contract or policy” specify- 
ing the kind desired, the second policy was an independent contract, 
to be construed solely in view of its own provisions, so that the two 
policies did not form a single contract, made April 5, 1907, under 
which the suicide clause was inoperative at the time of the insured’s 
oe on December 20, 1912, because not within one year of April 

, 1907. 
(For other cases, see Insurance, Cent. Dig. §§ 1152-1158; Dec. Dig. § 445.) 


Chase and Seabury, JJ., dissenting. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Milton H. Gans, as executor, against the Attna Life In- 
surance Company of Hartford, Conn. From a judgment of the Appel- 
late Division (161 App. Div. 250, 146 N. Y. Supp. 453) reversing judg- 
ment for plaintiff, he appeals. Affirmed. 


Ira Skutch, of New York City, for Appellant. 
Keyes Winter, of New York City, for Respondent. 


CoL.in, J. 
[1, 2] The action is upon two policies of insurance, issued by 
the defendant upon the life of Morris F. Hochstadter, payable 
upon his death to his executor. Inasmuch as the policies are 


* Decision rendered, Feb. 25, 1915. 108 N. E. Rep. 443. 
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identical in form and the facts applicable to each policy are the 
same, to preserve clearness and precision, they will be considered 
as one policy. The policy in suit, dated and issued April 5, 1912, 
provided that :— 


“Tf the insured shall commit suicide within one year from the 
date hereof, while sane or insane, this policy shall be null 
and void.” 


Hochstadter committed suicide December 20, 1912. Those 
facts, considered by themselves, establish that the plaintiff could 
not recover. Wright vs. Mut. B. L. Ass’n, 118 N. Y. 237, 23 
N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749; Bigelow vs. 
Berkshire Life Ins. Co., 93 U. S. 284, 23 L. Ed. 918; Reagan vs. 
Union Mut. Life Ins. Co., 189 Mass. 555, 76 N. E. 217,2 L. R. A. 
(N. S.) 821, 109 Am, St. Rep. 659, 4 Ann. Cas. 362. 


The plaintiff seeks to reverse such result through the followin, 
facts: On April 5, 1907, the company issued a so-called “term 
policy” insuring the life of Hochstadter for the term of five years 
and no longer, except (a) upon the expiration of the policy it 
might be renewed and continued for successive terms of five 
years each, until the insured had passed the insuring age of sixty 
years, by paying premiums as prescribed by an included table, or 
(b) upon any anniversary of its date it might “be exchanged 
without medical re-examination for a new policy upon any plan 
then in use by said company on payment of the premium required 
for such new policy for the insuring age then attained by the 
insured,” or (c) ge exchanged at any time within five years from 
its date for a then lawful policy of any kind issued April 5, 
1907, by the company to be dated April 5, 1907, and issued at 
the insured’s age at that date, on payment of a sum equal to the 
difference between the aggregate of the premiums then actually 
paid and the aggregate of the premiums the substituted policy 
would have earned from April 5, 1907, with interest, provided in 
either case of exchanged policies “the premiums required by 
such new policy shall be paid on the date stipulated for payment 
of premiums under this policy, that the amount of insurance 
shall not be increased or the premium rate be less than required 
by this policy, and that application for such new policy be made 
and this policy returned” to the company before a default in 
premium and before its expiration. This term policy contained 
a suicide clause identical with that already quoted. 


On April 3, 1912, the insured made, under the second above 
option, a written application to the company for a new policy and 
therein agreed that the statements and answers in the applica- 
tion for the term policy “shall be the basis of the new contract or 
policy herein applied for and form a part of the same, except 
that the kind of policy, amount of same, and the premium thereon, 
shall be as specified below.” The application stated the kind 
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of policy desired and certified in regard to the physical condi- 
tion of the applicant, and requested “that the new policy contain 
the provision for disability.” In accord with the application for 
the “new contract or policy,” which was made a part of it, the 
policy sued upon was issued. ‘The appeal presents the single 
question, Did the two policies form a single contract made April 
5, 1907, under which the suicide clause was at the death of the 
insured inoperative because the suicide was not within one year 
from April 5, 1907, as found by the Trial Term? The Appellate 
Division, reversing, found the contrary. 

The intent of the insured and the company existing April 5, 
1912, as expressed binds and obligates both of the parties. Pre- 
sumptively, their intent is expressed by the natural and ordinary 
meaning of their language referable to it and such meaning can- 
not be perverted or destroyed by the courts through construction. 
Where the parties by their words have left no fair reason for 
doubt, there is no just or defensible excuse for construction. 
Dwight vs. Germania Life Ins. Co., 103 N. Y. 341, 8 N. E. 654, 
57 Am. Rep. 729; Thompson vs. Craft, 238 Pa. 125, 85 Atl. 
1107; Foot vs. Attna Life Ins. Co., 61 N. Y. 571; Kratzen- 
stein vs. Western Assurance Co., 116 N. Y. 54, 22 N. E. 221, 5 
L. R. A. 799. The application of this principle to the present 
case justifies the decision of the Appellate Division. 

The policy in suit is dated April 5, 1912, and in it the insured 
and the defendant said :— 

“If the insured shall commit suicide within one year from the 
date hereof, while sane or insane, this policy shall be null 
and void.” 

This is a rigid and certain agreement from which no doubt 
or hesitation as to its meaning can spring. They also said :— 

“This policy and the application herefor constitute the entire 
contract between the parties hereto. * * *” 

It is and must be conceded that there is no language or stipu- 
lation within the policy or the application for it which conflicts 
with or affects the stipulations above quoted. A reference to 
the application in consideration of which the policy was issued 
is‘a strong confirmation of the integrity of those stipulations. 
It applies for a “new contract or policy,” specifying the kind 
desired. The policy of April 5, 1912, is in form and substance 
an independent, complete and isolated contract. It expresses no 
dependence on or connection with the term policy. Nor was it 
a restatement of the contents of the term policy. The premium 
to be paid, and the rights, privileges, advantages and obligations 
of both parties under it are essentially and substantially different 
from those under the term policy. The contents of the policy 
do not disclose or suggest a reason why the plain meaning of 
the stipulations should be ignored or nullified. 

The appellant asserts as a reason for such action that either 
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of the options of the policy of April 5, 1907, which the insured 
did not exercise would, if exercised, have made April 5, 1907, 
the date of the present policy, and, therefore, the option which 
the insured did exercise and which expressly made the date 
of the present policy that of its issuance, should be, through con- 
struction, rewritten by the court, so as to provide that the date 
of the new should be that of the old policy. Beyond skepti- 
cism, the parties agreed that the date of the new policy should be 
that of its issuance, and they so made it; that the old policy 
should be returned to the company and thereby terminated; that 
the premium payable was adapted to the kind of new policy se- 
lected by the insured and to his then insuring age, and should 
be paid “during the whole term of the policy,” and that the term 
of the policy should be thirty-six years from April 5, 1912. We 
have not the right or power to compel the parties to do that 
which they agreed should not be done. 


The judgment should be affirmed, with costs. 


Willard Bartlett, C. J., and Hogan, Miller, and Cardozo, JJ., 
concur. Chase and Seabury, J]., dissent. 


Judgment affirmed. 


——— = 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


LOWENSTEIN 
vs. 
KOCH.* 


INSURANCE—PROCEEDS OF POLICY—BENEFICIARY — JUDG- 
MENT CREDITOR. 


Where a judgment debtor, owning a life insurance policy payable to his 
estate and containing a clause which permitted him to change the 
beneficiary at will, had in good faith appointed a beneficiary prior to 
rendition of the judgment, and no receiver was appointed in the pro- 
ceedings supplementary to execution, or steps taken to enforce the 
judgment lien, prior to the debtor’s death, the beneficiary, rather than 
the judgment creditor, was entitled to the proceeds of the policy on 
death of the debtor. 


-~ 0) cases, see Insurance, Cent. Dig. §§ 1479, 1482, 1485; Dec. Dig. 


Appeal from Special Term, New York County. 
Action by S. Albert Lowenstein against Lulu Koch. From an order 
granting plaintiff’s motion for judgment on the pleadings, after defend- 


* Decision rendered, Jan. 22, 1915. 152 N. Y. Supp. 506. 
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ant had interposed a demurrer to the complaint, defendant appeals. Re- 
versed. 

Argued before Ingraham, P. J., and McLaughlin, Laughlin, Hotch- 
kiss, and Scott, JJ. 


Alfred L. Rose, of New York City, for Appellant. 
S. A. Lowenstein, of New York City, for Respondent. 


Scort, J. 

Plaintiff sues as a judgment creditor of Robert Friedman, de- 
ceased, against whom he recovered a judgment in May, 1912. 
Supplementary proceedings were instituted, which had not been 
terminated when the judgment debtor died, although no receiver 
had been appointed. 

On August 8, 1899, Friedman had taken out a policy of life 
insurance payable to his estate, but which contained a clause 
permitting the assured to change the beneficiary at will. On 
April 9, 1900, Friedman exercised this right by making the de- 
fendant, his sister, the beneficiary, and she so remained until his 
death, when she collected the amount of the insurance. The 
object of the present action is to compel her to apply the money 
so collected, or so much thereof as is necessary, to the payment 
of plaintiff’s judgment. 

The order appealed from is sought to be sustained on the 
theory that until the death of the assured, and consequently 
when the supplementary proceedings were instituted the defend- 
ant’s interest in the policy was merely contingent, subject to be 
divested by a further change in the beneficiary by act of the 
assured. But the defendant’s right became vested upon the 
death of the assured, and it is in consequence of that fact that 
she became entitled to collect the insurance. Undoubtedly, so 
long as he lived, the judgment debtor retained an interest in the 
contract of insurance, arising out of his reserved right to change 
the beneficiary at will, and if appropriate action had been taken 
during his lifetime to realize upon that interest the judgment 
creditor might have been able to collect something to be applied 
upon the judgment. This is the extent to which the Federal 
Courts have gone in the cases cited to us by plaintiff. But what 
the plaintiff would have been entitled to realize upon in that 
case would have been the executory contract then held by the 
judgment debtor, and all that could have been realized would 
have been the then value of the contract to the assured, not the 
amount which would become due upon the policy upon the death 
of the assured. Upon his death the defendant’s right to the 
amount agreed to be paid at the happening of that event became 
the absolute property of the defendant. 


The plaintiff's claim that by the institution of the summary 


proceedings he obtained an equitable lien upon the proceeds of 
the policy is untenable. The most that he obtained was a quasi 
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lien upon the executory contract of insurance to the extent that 
if a receiver had been appointed, or a creditor’s action had been 
begun, during the judgment debtor’s lifetime, the claim of title to 
the policy would have related back to the commencement of the 
supplementary proceedings. So soon as the assured died, and 
defendant’s rights became fixed and vested, whatever lien was 
acquired by the institution of the supplementary proceedings 
necessarily expired, because the contract became fully executed. 

The question of the right of the assured to change the bene- 
ficiary during his lifetime is not involved in this case, and -for 
that reason many of the authorities relied upon by the plaintiff 
are inapplicable, nor is there any claim that the designation of 
defendant as beneficiary, made twelve years before the recovery 
of plaintiff’s judgment, was made in fraud of plaintiff, or with 
intent to defeat his judgment. 

Our conclusion is that, while it may be that plaintiff could have 
realized something from the policy of insurance while the debtor 
still lived, and could change the beneficiary at will, the defend- 
ant’s interest in the policy became vested, and her right to receive 
the insurance absolute, the moment the assured died without 
having designated a new beneficiary, and before plaintiff had 
taken any effective steps to enforce his alleged lien upon the 
contract of insurance. The result is that the order appealed from 
must be reversed, with $10 costs and disbursements, and the 
motion denied, with $10 costs, with leave to plaintiff to serve 
an amended complaint upon payment of said costs. 

Order reversed, with $10 costs and disbursements, and motion 
denied, with $10 costs, with leave to plaintiff to amend on pay- 
ment of costs. 

Ingraham, P. J., and McLaughlin, Laughlin, and Hotchkiss, 
JJ., concur. 


SUPREME COURT OF NORTH CAROLINA. 


CLIFTON 
vs. 


MUTUAL LIFE INS. CO. or New Yorx. (No. 220.)* 


1. INSURANCE—FORFEITURE OF POLICY—NONPAYMENT OF 
PREMIUMS. 


The payment of premiums, as prescribed in the policy, is necessary to 
keep it in force. Even acceptance of a partial payment will not keep 


: Decision rendered, Mar. 31, 1915. 84S. E. Rep. 817. 
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the policy alive for such proportionate part of the year as the 
amount paid is to the whole amount due. 


(For other cases, see Insurance, Cent. Dig. §§ 913, 916-922, 924; Dec. 
Dig. § 360.) 


2. INSURANCE—FORFEITURE OF POLICY—NONPAYMENT OF 
PREMIUMS—WAIVER. 


The unconditional and unqualified acceptance of a past-due premium on 
a life insurance policy is a waiver of the implied condition that non- 
payment of premiums will cause the policy to lapse. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


3. INSURANCE—FORFEITURE OF POLICY—WAIVER—QUES- 
TION OF LAW. 


In an action on an insurance policy, where the facts are undisputed upon 
which plaintiff bases a claim that the defendant waived the forfeiture 
of the policy for nonpayment of premiums, the question is one of law 
for the decision of the court. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


4. INSURANCE—FORFEITURE OF POLICY—WAIVER. 


In an action to recover on an insurance policy, alleged by the defendant 
to have been forfeited by nonpayment of premiums, where plaintiff's 
intestate had received premium notices while ill, but had not paid 
the money, and where his father, as he grew sicker, requested his 
cousin to send the premium to the company, which was done, the 
company advising plaintiff's intestate that it could not accept the 
money in payment of the premium until he furnished a certificate of 
good health, which letter went unanswered, the cousin advancing the 
money for a second premium, for which defendant company gave 
no receipt, but retained both sums until requested to return them 
-after the defendant’s death, which it did, there was no waiver of the 
forfeiture of the policy for nonpaymént of premiums by unqualified 
acceptance of past-due premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


Appeal from oe Court, Dupin County; Daniels, Judge. 

Action by W. D. Clifton, as administrator, against the Mutual Life 
Insurance Company of New York. Judgment for defendant, and plain- 
tiff appeals. “No error. 

This is a civil action to recover on a policy of insurance issued on 
the life of the plaintiff’s intestate by the defendant. The following issues 
were submitted to the jury without objection :— 

(1) Did defendant waive the forfeiture of the policy of insurance 
sued on? Answer: No. 

(2) If so, what amount is due the plaintiff on said policy? Answer. 

The court charged the jury, if they found the facts to be as testified 
to by all the witnesses, to answer the first issue, “No.” The plaintiffs 
appealed. 


Langston, Allen & Taylor, of Goldsboro, Gavin & Wallace, of Ken- 
ansville, and J. F. Thompson, for Appellant. 

J. O. Carr, of Wilmington, and Jas. H. Pou, of Raleigh, for Ap- 
pellee. 
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Brown, J. 

[1] It is elemental law that the payment of the premium 
is requisite to keep the policy of insurance in force. If the 
premium is not paid in the manner prescribed in the policy, the 
policy is forfeited. Partial payment, even when accepted as a 
partial payment, will not keep the policy alive even for such frac- 
tional part of the year as the part payment bears to the whole 
payment. American & English Encyclopedia, vol. 19, p. 48. 

[2,3] The insurer may waive such conditions, and the unquali- 
fied, unconditional: receipt of a past-due premium is a waiver. 
Where the facts upon which a waiver is based are undisputed, 
a question of law is presented for the decision of the court. 
Where the facts are in dispute and admit of different inferences, 
the matter of waiver should be submitted to the jury with proper 
instructions. 


[4] All the evidence in this case tends to prove these facts: 
The insured took out a policy of insurance for the sum of $2,000 
on his life, and paid the first premium. He neglected to pay the 
second premium, and undertook, ten days after it became due, 
to arrange for the premium to be distributed quarterly, which 
was agreed to by the defendant. At this time the insured was in 
South Carolina. Nothing was then said about sickness. Shortly 
after his request for a quarterly distribution of the premium, 
insured went home sick, and grew steadily worse, and although 
he had received two premium notices, one thirty days before the 
premium fell due, and the second a day or two after it fell due, 
calling his attention to the necessity of paying the premium, neg- 
lected to send the money. After he grew desperately sick, 
his father, or someone, found the premium notice and saw that 
the time had passed, and asked his cousin, L. D. Dail, to send 
the premium to the company. Dail sent a money order and 
inclosed with it the premium notice, without any letter of explana- 
tion. Defendant received this notice and money order, and im- 
mediately advised the insured that it could not accept the money 
as payment of the premium until he furnished a certificate of good 
health, blank for which defendant sent insured, as the time for 
the payment of the premium (including the days of grace) had 
expired. Insured continued to grow worse, and never furnished 
a health certificate. Defendant held the money so deposited in 
suspense, and gave no receipt for the second premium. ‘The 
money for the second premium was advanced by Dail, not at 
the request of Paul H. Kornegay, but at the request of Peter 
H. Kornegay, his father. After the death of Paul H. Kornegay, 
Peter H. Kornegay wrote to the defendant and requested a re- 
turn of the money. It was offered to him, first, in a check, which 
could not, under the circumstances, be cashed; and afterwards, 
on the Ist of August, it was paid over to him by Mr. Barker, 
defendant’s district manager, who took a receipt for the same; 
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and shortly thereafter Mr. Peter H. Kornegay repaid Mr. Dail. 

We agree with his honor that there is no evidence of a waiver 
of the conditions of the policy. The defendant had a right to re- 
ceive the premium and hold it, awaiting the return of the health 
certificate. ‘That not being forthcoming, the defendant properly 
returned the premium after the death of the insured. Receiv- 
ing the premium under such circumstances is no evidence of 
a waiver. Melvin vs. Piedmont Ins. Co., 150 N. C. 398, 64 
S. E. 180, 134 Am. St. Rep. 943; Sexton vs. Insurance Co., 157 
N. C. 142, 72 S. E. 863; Wilkie vs. Natural Council, 151 N. C. 
527, 66 S. FE. 579; Page vs. Junior Order, 153 N. C. 404, 
69 S. E. 414. 

In Hay vs. Insurance Co., 143 N. C. 257, 55 S. E. 623, the 
Chief Justice very pertinently says :— 

“It is always sad when one who has made payments on his 
policy deprives his family of expected protection by failure to pay 
at a critical time. But insurance is a business proposition, and 
no company could survive if the insured could default while in 
good health, but retain a right to pay up when impaired health 
gives warning. It is a warning of which the company also has 
the right to take notice when asked to waive a forfeiture. It is 
the insured’s own fault when he does not make a payment as 
he contracted.” 


The doctrine laid down in the text-books and by the decisions 
of other states is in line with the decisions of this state, as are 
also the decisions of the Supreme Court of the United States. 
Klein vs. Insurance Co., 104 U. S. 88, 26 L. Ed. 662; Insurance 
Co. vs. Statham, 93 U. S. 24, 23 L. Ed. 789. 

[5] The plaintifi excepted to the-introduction of carbon copies 
of certain letters. The defendant had given plaintiff due notice 
to produce the originals. The letters were written to the insured 
by the defendant’s agent McIntosh. The plaintiff had failed to 
produce the originals; consequently the carbon copies, which 
were duly proven by the person who wrote the letters, were 
competent. We have examined the other exceptions in the record, 
and think they are without merit. 

No error. 





Silliman vs, International Life Ins. Co. 


SUPREME COURT OF TENNESSEE. 


SILLIMAN 
Us. 


INTERNATIONAL LIFE INS. CO* 


1. INSURANCE—LIFE INSURANCE--SUICIDE—EXCHANGE .OF 
POLICY. 


In 1910 insured took out a life insurance policy for five years, which 
provided that he might, at any premium date, exchange it for any 
form of policy then in use, at the premium fixed by his age at the 
time the exchange was made, or at the age of the original policy, by 
paying the difference in premiums for the past years, with interest. 
The policy also provided that in case of suicide within one year from 
its date the company should be liable only for the amount of the 
premiums paid. Four years thereafter insured demanded an exchange 
of his policy for another form, refusing to make a new application 
with health certificate, and the company made the exchange on the 
old application, stating that the new policy was issued in exchange 
for the former one. The premium paid was the premium for the 
age of insured at that time. The new policy provided that in case of 
suicide “within one year from the date on which this insurance be- 
gins,” the limit of recovery should be the premiums paid. Insured 
committed suicide six months after the change was effected, and the 
beneficiary refused the company’s tender of the premium paid on the 
exchanged policy. Held, that the two policies were in effect one and 
the same contract, and that the insurance began, within the meaning 
of the suicide clause in the second policy, at the time of the issuance 
of the original policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1152-1158; Dec. Dig. § 445.) 


2. INSURANCE—LIFE INSURANCE—SUICIDE CLAUSE—CON- 
STRUCTION. 

A provision in a life insurance policy, limiting recovery thereon to the 
amount of the premium in case of suicide while sane or insane 
within one year from the date thereof, is reasonable, and should be 
favorably considered by the courts to prevent fraud on the companies. 


(For other cases, see Insurance, Cent. Dig. §§ 1152-1158; Dec. Dig. § 445.) 


Appeal from Chancery Court, Giles County; W. S. Borden, Chan- 
cellor. 


Suit by Mattie I. Silliman against the International Life Insurance 


Company. [From a decree of the chancellor overruling a demurrer to the 
bill, defendant appeals. Affirmed. 


Childers & Woodward, of Pulaski, for Appellant. 
E. E. Eslick, of Pulaski, for Appellee. 


Net, C. J. 
This case is before us on bill and demurrer, the bill setting forth 
the following facts :— 


In January, 1910, the Tennessee Life Insurance Company issued 


* Decision rendered, Mar. 27, 1915. 174 S. W. Rep. 1131. 
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to William B. Silliman a policy of insurance on his life for 
the sum of twenty-five hundred dollars, payable to his wife, 
Mattie I. Silliman. The consideration was the payment of “‘thirty- 
eight and 23/100 dollars in advance, being the premium for 
one year’s term insurance, and the payment of a like sum of 
thirty-eight and 23/100 dollars on or before the 12th day of 
January in every year thereafter during four years of the life 
of the insured.” The policy provided that it should be incon- 
testable after the expiration of one year from the date of its 
issue except for nonpayment of premiums. It contained also the 
following “privilege of exchange” :— 

“This policy is issued for a term of five years from the date 
hereof and no longer, but on any anniversary of this policy and 
while in force, the company will, upon its surrender, grant in 
exchange therefor, without medical re-examination, a new policy 
on any plan then written for an amount not greater than the 
sum insured by this policy, and at the rate of premium required 
for this [the] kind of policy chosen at the age then attained, or 
at the premium rate required for the original age and date, upon 
the payment of the difference in premiums with 6 per cent inter- 
est per annum.” 

The policy contained likewise the following condition :— 


“In case of suicide committed while sane or insane within one 
year of the date hereof, the liability of the company shall not 
exceed the amount of the premiums paid on this policy.” 


Between the date of the issuance of the policy above mentioned 
and the 12th day of January, 1914, the defendant, International 
Life Insurance Company, took over all of the assets of the Ten- 
nessee Life Insurance Company, and assumed and bound itself 
to carry out all of the contracts and obligations of the former 
company. Up to the time of this assumption the insured 
promptly paid his premiums to the former company, and on 
being informed of the assumption he thereafter paid his premiums 
to the latter company, and his policy was in full force, on the 12th 
day of January, 1914, when, to quote the bill :— 


“In accordance with the terms of said policy and upon the de- 
mand of the said W. B. Silliman therefor, the defendant com- 
pany issued to the said W. B. Silliman its policy No. 26688, 
being a whole life or ordinary life policy, with the annual pre- 
mium of $90.40, which said amount was paid in full by the said 
W. B. Silliman on said date, and said policy of insurance was 
made payable to the complainant, Mattie I. Silliman, in the sum 
of $2,500, upon the death of the insured. This policy of insur- 
ance was issued by defendant in accordance with the terms of 
the said first policy, and upon the demand of the said W. B. 
Silliman therefor. No new application was made for said policy, 
and the original application made to the Tennessee Life In- 
surance Company, above mentioned, or a photographic copy 
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of the same, was attached to the new policy by the defend- 
"= 2 

There was also attached to said policy a rider in these words :— 

“This policy was issued in exchange for and in lieu of Ten- 
nessee Life policy No. 757 issued by the Tennessee Life In- 
surance Company.” 

It also contained a provision that it was nonforfeitable “from 
date of issue and incontestable after one year,” and the follow- 
ing clause on the subject of suicide :— 

“In case of suicide, committed while sane or insane within 
one year from the date on which this insurance begins, the limit 
of the recovery hereunder shall be the premiums paid.” 

The bill continues :— 

“In the year 1910, the said W. B. Silliman was stricken with 
some disease of the stomach and bowels, the exact nature of 
which the physicians were unable to determine, and was from 
that time and until the time of his death in a helpless and hope- 
less condition, being unable to leave his home or to take any 
nourishment except liquids. During this period he continued to 
suffer the greatest agony of mind and body, and was thought by 
his physicians to be at all times in imminent danger of death. 
This condition was well known to the defendant company at the 
time the said W. B. Silliman made the demand for the policy 
to which he was entitled under his original contract. When de- 
mand was made by W. B. Silliman for the change in the form 
of his policy, the defendant company sent to him blanks upon 
which were to be made out a certificate of health. This applica- 
tion and this certificate of health he declined to execute, expressly 
demanding the issue of the new policy under the terms of the 
original contract and notifying the defendant company that he 
had taken the matter up with the Insurance Department of 
Tennessee, and their refusal to comply with their contract would 
result in a revocation of their license. The defendant company 
thereupon issued and changed the form of policy in accordance 
with the demand made upon them, and in accordance with their 
original undertaking, without any new application containing 
representations and warranties, and without medical examination, 
the same being issued upon the original application, and the rep- 
resentations and warranties and medical examination which had 
been made in 1909.” 

On July 1, 1914, the insured died as the result of suicide. Due 
proofs of loss were filed with the defendant, to which no objection 
was made. The company, however, immediately denied all lia- 
bility under its policy “except for the amount of the premium 
which had been paid since the change in the form of the policy,” 
and on September 10, 1914, tendered this sum, which was re- 
fused. Thereupon the present bill was filed. 

The defendant filed a demurrer containing in varying forms 
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the single defense that under the facts stated no cause of action 
was shown. The chancellor overruled the demurrer, but under 
the section of the Code applicable to the subject granted an im- 
mediate appeal to this court. Here the defendant assigned for 
error the decree of the chancellor in overruling the demurrer. 


[1] We think the decree of the chancellor should be affirmed. 
It seems to us quite clear that under the facts stated the new 
policy was but a continuation of the same insurance contract. It 
was based on the old application and the old medical examination, 
and the new terms were in strict accord with the provisions of 
the first policy, granting to the insured the right to make just 
such a selection to take the place of the original form. The same 
may be said of the higher rate of premium paid. We are unable 
to see how a different result can be based on the circumstance that 
the premium was fixed at the rate applicable to the age the in- 
sured had attained when the new policy was issued, that is, forty- 
eight years, rather than at the old rate, supplemented by the dif- 
ference in cash, with 6 per cent added. The two rates meant the 
same thing to the company, being but different expressions of the 
same price of insurance, but the choice of either was addressed 
simply to the convenience of the insured. 


We are referred to the case of Milton H. Gans, Ex’r, vs. 
A&tna Life Ins. Co., decided by the Court of Appeals of New 
York, February 15, 1915,,108 N. E. —, as an opposing authority. 
There is a general resemblance between the facts of the two 
cases, but there are likewise important differences. In the Gans 
Case, the facts, so far as necessary to state them, were that on 
April 5, 1907, the company issued a “term policy” insuring the 
life of one Hockstadter for the term of five years— 

“except: (a) Upon the expiration of the policy it might be re- 
newed and continued for the successive term of five years each 
until the insured had passed the insuring age of sixty years, by 
paying premiums as prescribed by an included table; or (b) 
upon any anniversary of its date it might be ‘exchanged upon 
medical re-examination for a new policy upon any plan then in 
use by said company on payment of premiums required for such 
new policy, for the insuring age then attained by the insured’; 
or (c) be exchanged at any time within five years from its 
date for a then lawful policy of any kind issued April 5, 1907, 
by the company to be dated April 5, 1907, and issued at the in- 
surer’s age at that date, on payment of a sum equal to the dif- 
ference between the aggregate of the premiums then actually paid 
and the aggregate of the premiums the substituted policy should 
have earned from April 5, 1907, with interest, provided in either 
case of exchanged policies, ‘the premium required by such new 
policy shall be paid on the date stipulated for payment of pre- 
miums under this policy, and that the amount of insurance shall 
not be increased nor the premium rate be less than required by 
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this policy, and that ‘application for such new policy be made, 
and this policy retired.’ ” 

It is recited in the opinion that on April 3, 1912, the insured 
made, under the second above option, a written application to 
the company for a new policy, and therein agreed that the state- 
ments and answers in the application for the term policy “shall 
be the basis of a new contract or policy herein applied for and 
form a part of the same, except that the kind of policy, amount 
of same, and the premiums thereon, shall be as specified below.” 
It is further recited that the application stated the kind of policy 
desired, and certified in regard to the physical condition of the 
applicant, and requested “that the new policy contain the pro- 
vision for disability.” ‘The opinion continues :— 

“Tn accord with the application for the ‘new contract or policy,’ 
which was made a part of this, the policy sued upon was issued. 
The appeal presents the single question, Did the two policies form 
a single contract made April 5, 1907, under which the suicide 
clause was at the death of the insured inoperative because the 
suicide was not within one year from April 5, 1907, as found 
by the trial term? The Appellate Division, reversing, found the 
contrary. * * * The policy in suit is dated April 5, 1912, 
and in it the insured, and the defendant said: ‘If the insured shall 
commit suicide within one year from the date hereof, while 
sane or insane, the policy shall be null and void.’ This is a rigid 
and certain agreement from which no doubt or hesitation as to 
its meaning can spring. They also said: “The policy and the ap- 
plication herefor constituted the entire contract between the 
parties hereto. * * * Jt is and must be conceded that 
there is no language or stipulation within the policy or appli- 
cation for it which conflicts with or affects the stipulation above 
quoted. The reference to the application in consideration of 
which the policy was issued is a strong confirmation of the in- 
tegrity of the stipulation. It applies for a ‘new contract or 
policy,’ specifying the kind desired. The policy of April 5, 1912, 
is, in form and substance, an independent, complete, and isolated 
contract. It expressed no dependence on or connection with the 
term policy.” 

And so it was held that the policy of 1912 was a new and in- 
dependent contract, and that the clause in respect of death by 
suicide referred to the date of that policy, and, the suicide having 
occurred within one year of the date thereof, the policy could not 
be collected. 


The differences between the policy sued on in the Gans Case 
and that before us are now apparent. Not only is there nothing 
to show that the policy of 1914 is “an independent, complete, and 
isolated contract,’ expressing no dependence on or ‘connection 
with the term policy, but, on the contrary, it is expressly shown 
that they are connected, and that the second was issued because 
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of and in compliance with the requirements of the first. Again, 
so far from there having been filed an application for a “new 
contract or policy,” no application was filed at all, but simply a 
demand was made that another form of policy be issued in com- 
pliance with the agreement therefor in the first policy. It is 
also shown that this demand was sought to be evaded by the 
company through its suggestion for a new application, and a new 
health certificate, that this suggestion was repudiated by the 
insured, and his demand for compliance with the contract re- 
newed, accompanied by a pointed reference to the fact that he 
had brought the matter to the attention of the insurance depart- 
ment of the state, and that thereupon the defendant yielded, and 
issued the policy which the insured demanded as a compliance 
with the contract contained in the term policy, and that defend- 
ant had attached to its policy the application filed with the term 
policy, and a rider showing that its policy was issued “in ex- 
change for and in lieu of” the term policy. 


Furthermore, the suicide clause in the policy sued on does 
not refer to the date of this policy, but “within one year from 
the date on which this insurance begins.” It is true that if the 
policy stood alone, “this insurance” would have to be construed 
as referring to the date of the policy; but it appearing from what 
we have already said that the dominant purpose was to carry out 
the contract embraced in the policy of 1910, this clause must be 
held to apply to the date of that policy, since it was then that 
“the insurance” began. Any other construction would result in 
giving an effect to the clause in question which would nullify 
the whole tenor of the contract between the parties. It may be 
true that the suicide clause as thus construed was a useless 
stipulation in the policy sued on, eonsidered alone, since the one 
year from the date the insurance began had long since elapsed ; 
but it is more consonant with the agreement of the parties, as 
evidenced by everything else in the case, that this clause would be 
treated as mere surplusage even than that it should be permitted 
to stand apart, and out of harmony with all of the other facts 
showing the true intent of the parties. 


[2] We believe that in general the suicide clause of the kind 
we have before us is treated favorably by the courts (Billings 
vs. Ins. Co., 64 Vt. 78, 24 Atl. 656, 17 L. R. A. 89, 33 Am. St. 
Rep. 913, and note; Note, also, to Mut. L. Ins. Co. vs. Wiswell, 
35 L. R. A. 262, 263), since the commission of suicide by an 
insured while in his right mind, if such a thing be possible, which 
some doubt, in order that the beneficiary in the policy may col- 
lect it, is nothing less than a fraud on the company; and so 
much of the clause as refers to persons of unsound mind is like- 
wise worthy of favorable consideration, since the evidence of 
such a condition is easy to fabricate and difficult for the insurer 
to overthrow. Therefore it is not at all improper that insurance 
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companies should, by this clause, render unnecessary any inquiry 
into the mental condition of the insured at the time of his self- 
destruction. It is equally commendable that the limit should be 
brief, as being, on the one hand, sufficient to enable the company 
to satisfy itself of the honest purposes of the insured, while pro- 
tecting itself against possible fraud on his part; and at the same 
time it is desirable that the insured should not feel that he should, 
during the whole life of the policy, be unprotected against the 
possibility of bringing death to himself by his own hand through 
the blameless misfortune of losing his mental faculties. The in- 
sured in the case before us had the right to guard against such 
a contingency, as we believe he did, by confining that contingency 
to the first year of his insurance. When he had lived through 
that year, and so outlived the clause in question, he had attained 
a status with the company more valuable than the one he held 
when he obtained his policy in 1910. We cannot think that it 
was his purpose to waive that advantage, or of the company by 
indirection to take it from him. Viewing the case as a whole, 
we believe that we have given to the contract and writings of 
the parties the only construction which they can reasonably bear. 


The result is that the decree of the chancellor must be affirmed, 
and the cause remanded for answer and further proceedings. 


SUPREME COURT OF APPEALS OF VIRGINIA. 





SECURITY LIFE INS. CO. OF AMERICA 
vs. 


DILLARD.* 


1. INSURANCE—LIFE INSURANCE—SUICIDE OF INSURED— 
EFFECT. 

Suicide of insured while sane defeats a recovery on the policy by the 
beneficiary, his wife, whether the suicide was or was not in contem- 
plation of, or in any way dealt with by, the parties as a risk covered 
by the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1152-1158; Dec. Dig. § 445.) 


2. INSURANCE—LIFE INSURANCE—SUICIDE AS A DEFENSE— 
PLEADING. 

The defense of suicide of insured while sane is based on public policy, 
and cannot be waived intentionally or unintentionally by stipulations 
or defects in pleadings. 


(For other cases, see Insurance, Cent. Dig. §§ 1152-1158; Dec. Dig. § 445.) 


* Decision rendered, Mar. 11, 1915. 84S. E. Rep. 656. 
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3. INSURANCE—LIIF'E INSURANCE—SUICIDE AS A DEFENSE— 
EVIDENCE. 


Where insurer, when sued on a life policy, proved the suicide of insured 
while sane, the beneficiary could prove that insured was insane when 
committing suicide, and thereby defeat the defense of suicide. 


(For other cases, see Insurance, Cent. Dig. §§ 1159-1161; Dec. Dig. § 446.) 


Error to Circuit Court of City of Lynchburg. 

Action by Mrs. Gertrude Dillard against the Security Life Insurance 
Company of America. There was a judgment for plaintiff, and defendant 
brings error. Reversed and remanded for new trial. 


Coleman, Easley & Coleman, and Caskie & Caskie, all of Lynchburg, 
and F. W. Bull, of Chicago, Ill., for Plaintiff in Error. 

B. H. Custer, of Danville, and Geo. T. Rison, of Chatham, for De- 
fendant in Error. 


KELLY, J. 

Mrs. Gertrude Dillard brought suit against the Security Life 
Insurance Company of America in the Circuit Court of the city 
of Lynchburgh, upon an insurance policy issued on the life of 
her husband, and recovered a judgment which is now before 
us for review. 

The proceeding was by motion, and the only pleading on the 
part of the defendant was a statement of its grounds of defense, 
which will be hereinafter briefly noticed. . 

[1] A number of questions are presented by the record, all 
of which were argued orally and in the briefs, but in our view 
of the case the controlling question arises out of the fact that 
the insured committed suicide. 

It seems to be conceded, and from the record it is clear, that the 
insured while sane took his own life on the night of the very 
last day on which, without a further payment of premium, his 
policy could, in the most liberal interpretation of its terms, have 
been considered in force. 

At the conclusion of the evidence the defendant requested 
a number of instructions, including the following :— 

“The court further instructs the jury that even if the policy 
on which this action is founded had not lapsed at the time of the 
death of the insured, but was then in force, nevertheless, if the 
jury believe from the evidence that the death of the insured 
was the result of suicide or self-destruction, they must find for 
the defendant.” 

The trial court refused to give this instruction, and its refusal 
is the basis of one of the defendant’s exceptions. 

We are aware that the question thus arising is one upon which 
the authorities are not in unison, but we are of opinion that upon 
the soundest considerations of public policy there ought not to 
be. and under the principles and authorities already adopted and 
indorsed by this court there cannot be, any recovery upon the case 
as made out in the record before us. 
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In Plunkett vs. Supreme Conclave, 105 Va. 648, 55 S. E. 11, 


the president of the court, delivering the opinion, said :— 

“The case presented to us upon the pleadings is that of a sane 
man who takes his own life. In other words, as was said in 
Burt vs. Union Cent. L. Ins. Co., 187 U. S. 362, 23 Sup. Ct. 
139, 47 I,. Ed. 216: Do insurance policies insure against crime? 
Is that a risk which enters into and becomes a part of the contract? 

“In Amicable Soc. vs. Bolland, 4 Bligh N. R. 194, decided by 
the House of Lords, the Lord Chancellor said :— 

“Tt appears to me that this resolves itself into a very plain and 
simple consideration. Suppose that in the policy itself this risk 
had been insured against; that is, that the party insuring had 
agreed to pay a sum of money year by year upon condition that 
in the event of his committing a capital felony, and being tried, 
convicted, and executed for that felony, his assignees shall re- 
receive a certain sum of money—is it possible that such a con- 
tract could be sustained? Is it not void upon the plainest princi- 
ples of public policy ? 


“Would not such a contract (if available) take away one of 
those restraints operating on the minds of men against the com- 
mission of crimes, namely, the interest we have in the welfare 
and prosperity of our connections? Now, if a policy of that 
description, with such a form of condition inserted in it in express. 
terms, cannot, on grounds of public policy, be sustained, how 
is it to be contended that in a policy expressed in such terms as 


the present, and after the events which have happened, we can 
sustain such a claim?’ 


“In Burt vs. Union Cent. L. Ins. Co., supra, it is held, upon 
grounds of public policy, that a policy of life insurance does not 
insure against the legal execution of the insured for crime, even 
though he may in fact have been innocent, and therefore unjustly 
convicted and executed. 


“And in Ritter vs. Mutual L. Ins. Co., 169 U. S. 139, 18 Sup. 
Ct. 300, 42 L. Ed. 693, Mr. Justice Harlan, delivering the opinion, 
said: ‘There is another consideration supporting the contention 
that death intentionally caused by the act of the assured when 
in sound mind—the policy being silent as to suicide—is not to 
be deemed to have been within the contemplation of the parties; 
that is, that a different view would attribute to them a purpose 
to make a contract that could not be enforced without injury 
to the public. A contract, the tendency of which is to endanger 
the public interests, or injuriously affect the public good, or 
which is subversive of sound morality, ought never to receive 
the sanction of a court of justice, or be made the foundation of 
its judgment. If, therefore, a policy—taken out by the person 
whose life is insured, and in which the sum named is made paya- 
ble to himself, his executors, administrators, or assigns—expressly 
provided for the payment of the sum stipulated when or if the 

Vol. XLV.—45 
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assured, in sound mind, took his own life, the contract, even if 
not prohibited by statute, would be held to be against public 
policy, in that it tempted or encouraged the assured to commit 
suicide in order to make provision for those dependent upon him, 
or to whom he was indebted. Is the case any different in prin- 
ciple if such policy is silent as to suicide, and the event insured 
against—the death of the assured—is brought about by his wilful, 
deliberate act when in sound mind?’ ” 


The view approved by the opinion just referred to in the 
Plunkett Case, and in the authorities cited therein, has been re- 
iterated and emphasized by the Supreme Court of the United 
States in the comparatively recent case of Northwestern Life 
Ins. Co. vs. McCue, 223 U. S. 246, 32 Sup. Ct. 221, 56 L. Ed. 
419, 38 L. R. A. (N. S.) 57. In that case Mr. Justice McKenna, 
delivering the unanimous opinion of the court, after reviewing 
with approval the case of Burt vs. Union Cent. L. Ins. Co., supra, 
and Ritter vs. Mutual L. Ins. Co., supra, says :—- 


“These cases must be accepted as expressing the views of this 
court as to the public policy which must determine the validity 
of insurance policies, and which they cannot transcend, even by 
express declaration, much less be held to transcend by omission 
or implication” 

—and further, on page 249 of 223 U. S., on page 223 of 32 Sup. 
Ct. (56 Jy. Ed. 419, 38 L. R. A. [N. S.] 57) — 

“The question before us, and the only question, is: What 
rights did McCue’s estate and children get by his policy? And 
we are brought back to the simple dispute as to whether the policy 
covers death by the hand of the law. This court has pronounced 
on that dispute, and its ruling must prevail in the Federal Courts 
of Virginia, in which state the contract was made, and it is con- 
sonant with the ruling in the state courts.” 


The opinion then proceeds to cite the case of Plunkett vs. 
Supreme Conclave, as showing that the Supreme Court of Ap- 
peals of Virginia had expressly approved the considerations of 
public policy expressed in the Burt Case and the Ritter Case, and 
other cases of that character. 


There are authorities holding that when the policy is payable, 
not to the estate of the insured, but to his wife or other expressly 
designated beneficiary, the rule announced in the Ritter Case and 
others of like kind does not apply; but the principle of this dis- 
tinction is rejected, and we think properly so, in the McCue 
Case in the following language :— 


“One other contention of respondents remains to be noticed. 
It is contended that if the McCue estate cannot recover, the inno- 
cent parties, his children, will be admitted as claimants. To this 
contention we repeat what we have said above: The policy is 
the measure of the rights of everybody under it; and, as it does 
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not cover death by the law, there cannot be recovery either by 
McCue’s estate or by his children.” 

It is contended by the defendant that the original policy, prop- 
erly construed, as well as the terms of a certain application for 
reinstatement, made less than a year before the death of the in- 
sured, contained stipulations against self-destruction which defeat 
the recovery. The plaintiff, on the other hand, denies that she 
was bound by the application for reinstatement, and contends that 
the original policy, though containing a provision against self- 
destruction, limited that provision to one year from the issuance 
of the policy, and claims therefore that the provision against 
self-destruction had no other effect than to show that suicide 
was one of the risks contemplated by the parties at the time the 
policy was issued. 

We have not deemed it necessary or pertinent to go into a 
discussion of these contentions, for the patent reason that under 
the authorities which we have already cited the result must be 
the same, whether suicide was or was not in contemplation of, or 
in any manner dealt with, ‘by the parties as a risk covered by 
the policy. 

Counsel for plaintiff rely upon the case of Knights of Pythias 
vs. Weller, 93 Va. 605, 25 S. E. 891, as supporting their conten- 
tion that suicide, when shown to have been in contemplation as 
a risk, cannot be availed of as a defense. In that case the judg- 
ment was reversed and the cause remanded for a new trial 
upon a specific ground, namely, that the trial court erred in refus- 
ing to sustain the defendant’s motion to strike out the plaintiff’s 
evidence because there was a variance between the allegations 
and the proof, and it is manifest from the opinion that the ques- 
tion of public policy was not considered by the court. 


[2] In the brief of counsel for the plaintiff it is said that :— 


“In the grounds of defense filed by the defendant in the court 
below the question of public policy involved in the defense of 
suicide was not raised, but as there stated this defense was rested 
upon the alleged agreement of the insured that self-destruction 
was not a risk assumed, made in the original application.” 


This is true, but the fact of suicide was proved and the question 
of public policy was necessarily raised by the instruction herein- 
before set out, as well as by the motion to set aside the verdict. 
Our decision of this case rests entirely upon the considerations 
of public policy above adverted to and fully discussed in the fore- 
going authorities. These considerations have to do, not with the 
interests of the parties litigant, but with the public weal, and they 
overreach, in a case shown by the record to call for their exer- 
cise, all mere formal rules of procedure. They can no more be 
waived, either intentionally or unintentionally, by stipulations or 
defects in the pleadings than by provisions or omissions in the 
contract in litigation. As was said by Mr. Justice Field, in Os- 
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canyan vs. W. R. Arms Co., 103 U. S. 261, 26 L. Ed. 539, re- 
ferring to a case in which a recovery was forbidden by morality 
and public policy :— 

“The objection to a recovery could not be obviated or waived 
by any system of pleading, or even by the express stipulation of 
the parties. It was one which the court itself was bound to raise 
in the interest of the due administration of justice.” 

[3] If it should be suggested (as, however, it has not been) 
that the plaintiff relied on the grounds of defense, and, feeling 
confident that the construction of the policy contended for by 
defendant could not be upheld, introduced no proof in rebuttal 
of the evidence of suicide, the answer to any such suggestion is: 
First, that the proof of suicide in the record, which was not ob- 
jected to, seems absolutely conclusive; and, second, that this 
cause will be, as it must be under our practice, remanded for a 
new trial. At such new trial, if the plaintiff shall be advised to 
avail herself of one, she will have the opportunity of combating 
the claim, so well established by the evidence in the present 
record, that the insured while sane tdok his own life. 

The policy in this case was issued in 1905. There are indica- 
tions in the record that for some time the insured had been having 
difficulty in meeting the premiums. The last premium falling due 
before his death was unpaid, but the evidence shows that he felt 
assured that he was entitled to a certain number of days of grace. 
It was on the night of the last day of grace, as he construed his 
policy, that he ended his life. We do not overlook the pathetic 
and appealing aspect which the case assumes if we indulge the 
natural presumption that he finally committed the act of self- 
destruction in order to secure a provision for his family. But the 
very fact that he probably took this ‘false view of the trusteeship 
which he held in his own life, and of his duty to his family and 
to the public, illustrates the importance of establishing a known 
and settled public pelicy which will discourage this course of 
conduct on the part of others who might be similarly disposed. 

It follows from what has been said that the Circuit Court 
erred in refusing the instruction above set out, and in declining to 
set aside the verdict of the jury. The judgment complained of 
will therefore be reversed, the verdict of the jury set aside, and 
the cause remanded for a new trial to be had not in conflict 
with the views expressed in this opinion. 

Reversed. 
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SMYTH vs. SUPREME LODGE, K. P. (No. 68.)* 
(United States Circuit Court of Appeals, Second Circuit.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—CONSTITU- 
TION AS PART OF CONTRACT. 

A provision in an application for membership in a fraternal benefit soci- 
ety that the contract should be controlled by all the laws, rules, and 
regulations of the order then in force or thereafter enacted did not 
make a constitution adopted shortly prior to the contract a part of 
the contract, unless it had been promulgated and was called to the 
attention of applicants for insurance, or at least such applicants as 
asked to be shown the laws, rules, and regulations by which they 
were agreeing to be controlled. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—CONSTITU- 
TION AS PART OF CONTRACT. 

In a suit to enjoin the cancellation of a benefit insurance certificate, evi- 
dence held to show that complainant was asked to contract and did 
contract on printed representations that a constitution which provided 
that the assessments for a person of complainant’s age were $3 a 
month, was the basis of the contract; and hence a later constitution, 
providing that the assessments were $3 a month unless otherwise pro- 
vided by the Supreme Lodge, was not a part of the contract. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE IN 
LAWS—AMOUNT OF ASSESSMENTS. 

A provision of a benefit insurance contract that insured would be con- 
trolled by all the laws, rules, and regulations then in force or there- 
after enacted did not authorize a change in assessments from $3 to 
$14.70 a month. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig: § 719.) 

(Mutual benefit insurance contracts as affected by subsequent provisions 
and amendments of charter, constitution, or by-laws, see note to 
Supreme Council, A. L. H., vs. Champe, 63 C. C. A. 285.) 


Appeal from the District Court of the United States for the North- 
ern District of New York. 

This cause comes here on appeal from a decree of the District Court, 
Northern District of New York, holding that a certain policy of insur- 
ance issued by defendant to complainant was in full force and effect and 
enjoining defendant from canceling the policy. The opinion of the 
District Court will be found in 198 Fed. 967. 


Before Lacombe, Coxe, and Rogers, C. JJ. 


J. P. Goodrich, of Indianapolis, Ind., and J. J. McCall, of Albany, for 


Appellant. 
R. J. Sanson, of Amsterdam, for Appellee. 


* Decision rendered, Jan. 12, 1915. 220 Fed. Rep. 438. 
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KNIGHTS OF PY’THIAS OF NORTH AMERICA Er AL. 
vs. LONG. (No. 188.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—RIGHTS 
OF BENEFICIARY. 

Where there is no authority in the by-laws or constitution of a fraternal 
benefit society, nor a clause in the certificate, providing for a change 
of beneficiary, the named beneficiary has a vested right therein, and 
the insured cannot change the beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 1946; Dec. Dig. § 780.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE— BY- 
LAWS—“MODIFICATION”—CHANGE OF BENEFICIARY. 
Where a certificate of insurance in a fraternal benefit society was ex- 
pressly subject to such modifications as might be made by the Grand 
Lodge, the lodge could thereafter adopt a by-law empowering the 
insured to change the beneficiary; since “modification” is a change; 
an alteration which introduces new elements into the details, or can- 
cels some of them, but leaves the general purpose and effect of the 

subject-matter intact. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE—CHANGE 
OF BENEFICIARY—IRREGULARITIES. 

Where the insured had actually authorized the change of beneficiary of 
his certificate in a fraternal benefit society, only the lodge can com- 
plain of irregularities in the making of such change. 

(For other cases, see Insurance, Cent. Dig. § 1946; Dec. Dig. § 780.) 


j Appeal from Circuit Court, Pulaski County; G. W. Hendricks, 
udge. 

Action by Cora Long against the Knights of Pythias of North 
America and others. Judgment for the plaintiff, and defendant lodge ap- 
peals. Reversed, and cause dismissed. 

The court instructed the jury, and from the judgment against it, ap- 
pellant brings this appeal. : 


Thos. J. Price, of Little Rock, for Appellant. 
J. F. Wills and Fred McDonald, both of Argenta, for Appellee. 


* Decision rendered, Feb. 15, 1915. 174 S. W. Rep. 1197. 
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GRAY vs. BLACKWOOD. (No. 177.)* 


(Supreme Court of Arkansas.) 


1, INSURANCE—ACTION FOR PREMIUMS—EVIDENCE. 


In an action by an insurance agent to recover premiums, evidence held 
sufficient to show that defendant did not accept the policies, though 
the agent left them at her home. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


3. INSURANCE—ACCEPTANCE OF POLICIES—RETENTION. 


The rule that one who retains a policy of insurance in his possession will 
be deemed to have accepted it, and is liable for the premiums, has no 
application- where there was an express refusal to accept the policy 
in any form. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


Appeal from Circuit Court, Howard County; Jeff T. Cowling, Judge. 

Action by J. L. Gray against Mary J. Blackwood. From a judgment 
for defendant, plaintiff appeals. Affirmed. 

See, also, 165 S. W. 958. 


W. C. Rodgers, of Nashville, for Appellant. 
* Decision rendered, Feb. 15, 1915. 174 S. W. Rep. 541. 


RUMSEY ws. NEW YORK LIFE INS. CO. (No. 8010.)* 


(Supreme Court of Colorado.) 


1. INSURANCE—LIFE INSURANCE—CHANGE OF BENEFICI- 
ARIES—INDORSEMENT ON POLICY. 


Under a life insurance policy giving the insured the right to change the 
beneficiary by notice to the company at its home office, provided the 
policy is then not assigned, but also providing that no change of bene- 
ficiary shall become effective until indorsed on the policy by the 
company, the two provisions must be construed together, and the 
change of beneficiary is not completed until the indorsement is made. 


(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


2. INSURANCE—ACTION ON POLICY—PARTIES—FORMER 
BENEFICIARY. 


One whom the insured sought to designate as beneficiary under a life 
insurance policy, but who was not designated as such, because the 
former beneficiary refused to surrender the policy, and the change 
could not be indorsed thereon by the company, cannot recover under 
the equitable doctrine of substitution in an action on the policy 
wherein the former beneficiary was not made a party, though that 
beneficiary was beyond the jurisdiction of the court, and could not 


* Decision rendered, Mar. 1, 1915. 147 Pac. Rep. 337. 
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be joined, since the insurance company would otherwise be subjected 
to the danger of double liability on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1557-1570; Dec. Dig. § 624.) 
Scott, J., dissenting. 


En Banc. Error to District Court, city and county of Denver; 
James H. Teller, Judge. 


Action by Emma Forsyth Rumsey against the New York Life In- 
surance Company. Judgment for the defendant, and plaintiff brings 
error. Affirmed. 


T. J. O'Donnell, John W. Graham, and Canton O’Donnell, all of 
Denver, for Plaintiff in Error. 


Charles W. Waterman and William A. Jackson, both of Denver 
a H. McIntosh, of New York City, of counsel), for Defendant in 
rror, 


PUBLIC SAVINGS INS. CO. OF AMERICA vs. COOMBES. 
(No. 8547.)* 


(Appellate Court of Indiana, Division No. 2.) 


i — INSURANCE—CONTRACTS — CONSTRUC- 
TION. 


A life policy must be rigidly construed as against insurer, and liberally 
construed in favor of insured, to prevent a forfeiture of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) * 


2. INSURANCE—LIFE INSURANCE — STIPULATIONS — VALID- 
ae x 


A stipulation in a life policy for its forfeiture for nonpayment of pre- 
miums at maturity is enforceable, in the absence of contrary statutory 
provisions. 

(For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. 
Dig. § 349.) 


3. INSURANCE—LIFE INSURANCE—PAYMENT OF PREMIUMS 
—EVIDENCE—SUFFICIENCY. 


In an action on an industrial life policy stipulating for forfeiture for non- 
payment of premiums, but declaring that, on the death of insured 
while premiums are in arrears not exceeding four weeks, insurer will 
pay the benefits stipulated for, subject to the conditions of the policy, 
evidence held to show payment of the premiums to within four weeks 
of insured’s death. 


(For — cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


* Decision rendered, Mar. 26, 1915. 108 N. E. Rep. 244. 
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4, INSURANCE—INDUSTRIAL LIFE POLICY—PAYMENT OF 
PREMIUMS—STIPULATIONS IN POLICY. 


Under an industrial life policy stipulating for payment of premiums on 
or before each Monday, a payment made any time during Monday is 
in time. 

(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 


Appeal from Circuit Court, Clay County; John M. Rawley, Judge. 

Action by Calvin Coombes, administrator of Ellen Coombes, de- 
‘ceased, against the Public Savings Insurance Company of America. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Korbly & New, of Indianapolis, and A. W. Knight, of Brazil, for Ap- 
pellant. 
Bernard C. Craig, of Brazil, for Appellee. 


a = OQ 


MAJESTIC LIFF ASSUR. CO. vs. WINFIELD. (No. 8460.) * 
(Appellate Court of Indiana, Division No. 1.) 


1, INSURANCE—ACTION TO RECOVER SURRENDER VALUE— 
SUFFICIENCY OF EVIDENCE—PAYMENT OF PREMIUMS. 

In an action to recover the surrender value of a life insurance policy pay- 
able after payment of three full years’ premiums, evidence held to 
sustain that insured had paid three full years’ premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 194, 940; Dec. Dig. § 370.) 


2. INSURANCE—REBATING PREMIUMS. 


Before Burns’s Ann. St. 1914, § 4706f, expressly prohibiting rebating pre- 
miums, an insurer might have accepted any amount it deemed proper 
in payment of a first premium, and have delivered a receipt therefor. 


(For other cases, see Insurance, Dec. Dig. § 184.) 


i ee PREMIUMS — ESTOPPEL TO DE- 
“END. 

An insurer, which issued a $5,000 life policy and which thereafter sub- 
stituted a $2,000 policy in effect as of the same date, when rebating 
premiums were not prohibited by statute, after the lapse of three years, 
in which the insured had paid all sums required to be paid and had 
obtained receipts in full, could not urge the defense that it delivered 
the policy upon payment of a less sum than the full premium for the 
first year. 


(For other cases, see Insurance, Cent. Dig. §§ 937, 938; Dec. Dig. § 369.) 


4, INSURANCE— ACTION FOR SURRENDER VALUE — SUFFI- 
CIENCY OF DEMAND. 

Under a policy providing that after payment of three full premiums the 
insurer would pay its cash surrender value, the insured’s ‘tender of it 
to the company properly indorsed and receipted, with a demand for 
the fixed surrender value, within the time allowed by the policy, was 


* Decision rendered, Mar. 26, 1915. 108 N. E. Rep. 249. 
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sufficient, as he was not required to turn the policy over until he had 
received the cash surrender value. 
(For other cases, see Insurance, Cent. Dig. §§ 937, 938; Dec. Dig. § 369.) 


5. INSURANCE—ACTION FOR SURRENDER VALUE—WAIVER 
OF DEMAND. 


The insurer’s refusal to pay the full cash surrender value on demand was 
a waiver of technical informalities in the demand. 


(For other cases, see Insurance, Cent. Dig. §§ 937, 938; Dec. Dig. § 369.) 


Appeal from Circuit Court, Tipton County; Leroy Nash, Judge. 
Action by Charles W. Winfield against the Majestic Life Assurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Roby & Salsbury and Watson & Esarey, all of Indianapolis, for Ap- 
pellant. 
J. A. Swoveland, of Tipton, for Appellee. 


Ha 0G — 


BUSH vs. MODERN WOODMEN OF AMERICA er at. 
(No. 29572.)* 


(Supreme Court of Iowa.) 


1, INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE OF 
BENEFICIARY—STATUTE. 


A fraternal benefit insurance society was organized under the laws of 
Illinois when those laws contained no restrictions as to who might be 
designated as beneficiaries. It issued an insurance certificate in which 
the wife of insured was designated as beneficiary, but which gave the 
insured a right to change beneficiaries. After the Illinois statute had 
been amended so as to limit the beneficiaries who might be desig- 
nated to the wife, blood relatives, dr dependents of the members, the 
insured, whose wife had died in the meantime, designated plaintiff, 
his wife’s niece, as beneficiary. Held, that the insured had no vested 
right under the original act to designate plaintiff as beneficiary, and 
the limitations on the right imposed by the amending statute applied. 
to such designation and rendered it invalid. 


(For other cases, see Insurance, Cent. Dig. § 1946; Dec. Dig. § 780.) 


2. INSURANCE-—-FRATERNAL BENEFIT INSURANCE — DESIG- 
NATION OF BENEFICIARY—WAIVER OF OBJECTIONS. 


A fraternal benefit society cannot, by issuing, with full knowledge of the 
facts, a certificate designating as beneficiary one who cannot be 
legally designated, waive the restrictions imposed by the law under 
which it is incorporated as to those who might be designated bene- 
ficiaries. 

(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE—ACTIONS 
ON CERTIFICATE—INTERVENTION. 

A designated beneficiary under a fraternal benefit certificate cannot con- 
tend that the heirs of insured, who intervened in the action against 


* Decision rendered, Apr. 9, 1915. 152 N. W. Rep. 31. 
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the society, claiming that the beneficiary was not entitled to be des- 


ignated under the law, cannot intervene to litigate the question of the 
beneficiary’s rights. 


(For other cases, see Insurance, Cent. Dig. § 1994; Dec. Dig. § 813.) 


4, INSURANCE—FRATERNAL BENEFIT INSURANCE—CHANGE 
OF BENEFICIARIES—ASSIGNMENT. 

Where the insured designated as beneficiary his own niece, and his wife’s 
niece, whom he could not lawfully designate, and thereafter his 
niece assigned her interest in the certificate to the wife’s niece, and 
the insured surrendered that certificate, and procured a new one des- 
ignating the wife’s niece as sole beneficiary, the latter could not re- 
cover under the assignment by the niece of insured. 

-_ 903) cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980; Dec. Dig. 


5. INSURANCE—FRATERNAL BENEFIT INSURANCE—BUR- 
DEN OF PROOF—DEPENDENCY OF BENEFICIARY. 

Where an insured had designated a beneficiary under a certificate in a 
fraternal benefit society, stating her relationship to him to be that 
of dependent, and the society issued the certificate with full knowl- 
edge of the facts, the burden is on the society or those seeking to de- 
feat the claim of the beneficiary to show that she was not dependent 
on the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


7. INSURANCE — FRATERNAL BENEFIT INSURANCE — BENE- 
FICIARY—“DEPENDENT.” 


A niece of insured’s deceased wife, who had been reared in his family 
until they moved away, and who had thereafter married, and was 
supported by her husband, is not a dependent who can be designated 
as beneficiary under a fraternal beneficiary insurance certificate, since 
a “dependent” is one who depends in some material degree for sup- 
port or assistance which the other is under moral or legal obligation 
to render, and does not include one who receives only gifts made 
through kindly or charitable impulses. 


(For other cases, see Insurance, Cent. Dig. §§ 1932, 1937, 1938; Dec. Dig. 
§ 769.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Dependent.) 


Appeal from District Court, Allamakee County; W. J. Springer, 
Judge. 

Action on a certificate issued by the defendant, the Modern Wood- 
men of America, to plaintiff. Intervention by nephews of deceased on 
the ground that plaintiff was ineligible as dependent. Affirmed on plain- 
tiff’s appeal. Reversed on interveners’ appeal. 


Redmond & Stewart, of Cedar Rapids, and D. J. Murphy, of Wau- 
kon, for ‘Appellants. 

Burt Hendrick and W. S. Hart, both of Waukon, for Appellee Bush. 

Truman Plantz, of Rock Island, Ill., for Appellee Modern Woodmen 
of America. 
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SUTTON vs. WRIGHT. (No. 19299.)* 


(Supreme Court of Kansas.) 


INSURANCE—NOTES GIVEN FOR PREMIUM —CONSIDERA- 
TION—DELIVERY OF POLICY. 

In an action by an insurance agent to recover on two promissory notes 
given for the premium on a new life insurance policy issued to take 
up an old policy which was surrendered, the defense was want of 
consideration because the policy had not been delivered to the insured. 
The insurance company sent the policy to the agent for delivery to 
the defendant. The jury found specially on sufficient proof that the 
agent duly mailed the policy to the defendant. Held, manual delivery 
of the policy to the defendant by messenger was not essential to per- 
fect the defendant’s obligation on his notes, and the defense of want 
of consideration was overcome. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


Appeal from District Court, Montgomery County. 
Action by C. S. Sutton against C. O. Wright. From judgment for 
plaintiff, defendant appeals. Affirmed. 


L. P. Brooks, of Cherryvale, for Appellant. 
Sullivan Lomax, of Cherryvale, for Appellee. 


— rendered, Mar. 6, 1915. 147 Pac. Rep. 62. Syllabus by the 
ourt. 


HOMANN vs. ALLGEMEINER ARBEITER BUND OF 
MICHIGAN. ‘(No. 62.)* 
(Supreme Court of Michigan.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—SUSPEN- 
SION—SELF-EXECUTING PROVISIONS. 


Where a person who had been a member of a benefit society for more 
than twenty years had for much of the time been from one to three 
months late in the payment of his assessments, and this was the 
usual condition of a very large percentage of the members of the 
local society, but the dues when offered were habitually received with- 
out objection though from one to three months late, the facts showed 
that neither the member nor the officers of the local society regarded 
provisions of the laws of the local society that the dues must be paid 
in advance, that every member who did not pay his dues inside of a 
month after the first meeeting in the month after they were due was 
suspended from all benefits except insurance, and that after another 
month if the member did not pay he was expelled, but that the finan- 
cial secretary should notify him eight days before such action, as 
self-executing. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 
* Decision rendered, Mar. 17, 1915. 151 N. W. Rep. 559. 





Life.| | Edgerly vs. Ladies of the Modern Maccabees. 693 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS — 
BURDEN OF PROOF. 

In an action on a benefit insurance certificate, the production of the cer- 
tificate and proof of death made a prima facie case for plaintiff. 

(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


Error to Circuit Court, Manistee County; Charles A. Withey, Judge. 

Action by Barbara Homann against the Allgemeiner Arbeiter Bund 
of the State of Michigan. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Argued before Brooke, C. J., and McAlvay, Kuhn, Moore, Stone, Os- 
trander, Bird, and Steere, JJ. 


Zimmer & Chedester, of Detroit, for Appellant. 
Smurthwaite & Bigelow, of Manistee (Max E. Neal, of Manistee, of 
counsel), for Appellee. 


EDGERLY ws. LADIES OF THE MODERN MACCABEES. 
(No. 122.)* 
(Supreme Court of Michigan.) 


1, INSURANCE—MUTUAL BENEFIT INSURANCE—REINSTATE- 
MENT—ORDER. 


An order by the head of a fraternal benefit society permitting for a lim- 
ited time the reinstatement of members who had been suspended for 
more than thirty days, without the furnishing of a health certificate as. 
required by the by-laws, grants a mere indulgence, and gives no vested 
right to a member who voluntarily dropped out of the order, so as 
to prevent the revocation of that order before the time fixed. 


(For other cases, see Insurance, Cent. Dig. § 1857; Dec. Dig. § 761.) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE—SUSPENDED: 
MEMBER—RIGHT TO NOTICE. 

Where a member of a fraternal benefit society has voluntarily dropped 
her insurance certificate and been suspended under the terms thereof, 
she has no vested right to notice of the subsequent acts of the order 
affecting insurance certificates. 


(For other cases, see Insurance, Cent. Dig. §§ 1892, 1919; Dec. Dig. § 747.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—SUSPENDED: 
MEMBERS—RIGHTS. 

A member of a fraternal benefit society who has been suspended can be 
reinstated only in strict conformity with the by-laws in force at the 
time of reinstatement, and has no rights until an actual reinstatement 
has taken place. 


(For other cases, see Insurance, Cent. Dig. § 1922; Dec. Dig. § 762.) 





* Decision rendered, Mar. 18, 1915. 151 N. W. Rep. 692. 
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6. INSURANCE—MUTUAL BENEFIT INSURANCE--SUSPENDED 
MEMBERS—REINSTATEMENT. 


Where the by-laws of a fraternal benefit society provided for reinstate- 
ment by application to the local branch, a special dispensation au- 
thorizing reinstatement without the furnishing of a health certificate 
as required by the by-laws does not abrogate the necessity for the 
application to the local branch. 


(For other cases, see Insurance, Cent. Dig. § 1922; Dec. Dig. § 762.) 


Error to Circuit Court, Ingham County; Chas. B. Collingwood, Judge. 

Action by Harry A. Edgerly against the Ladies of the Modern Mac- 
cabees. Judgment for the defendant, and the plaintiff brings error. Af- 
firmed. 


Argued before Brooke, C. J., and McAlvay, Kuhn, Moore, Stone, Os- 
trander, Bird, and Steere, JJ. 


Warner, Raudabaugh & Person, of Lansing, for Appellant. 
John B. Mcllwain, of Port Huron, for Appellee. 


———-o+@ —-—__ 


LEDY vs. NATIONAL COUNCIL OF KNIGHTS AND 
LADIES OF SECURITY. (No. 19092 [283].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—FRATERNAL BENEFICIARY ASSOCIATION — 
BENEFIT CERTIFICATE—SUICIDE PROVISION — CHANGE 
IN BY-LAWS—EFFECT. 


Where the insurance contract between a fraternal beneficiary association 
and its members provided that if the insured committed suicide, sane 
or insane, within two years, the association should be liable for only 
one-fifth the amount of the benéfit certificate, and that the insured 
should be bound by the laws of the order then in force or thereafter 
enacted, a subsequent amendment making the suicide provision ef- 
fective for a period of five years is binding upon a member who 
commits suicide while sane, and upon those claiming under his benefit 
certificate. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


2. INSURANCE—SUICIDE—PRESUMPTION OF SANITY. 


Sanity is presumed, and the taking of one’s own life does not, in itself, 
establish insanity. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


Appeal from District Court, Ramsey County; Hascal R. Brill, Judge. 

Action by Elsie Ledy against the National Council of the Knights 
and Ladies of Security. From denial of new trial, plaintiff appeals. Af- 
firmed. 


Arthur Christofferson, J. A. A. Burnquist, and Alvin Christofferson, 
all of St. Paul, for Appellant. 
William G. White, of St. Paul, for Respondent. 


* Decision rendered, Mar. 19, 1915. 151 N. W. Rep. 905. Syllabus by 
the Court. 
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FOOTE vs. GRAND LODGE OF COLORED KNIGHTS OF 
PYTHIAS. (No. 16919.)* 


(Supreme Court of Mississippi.) 


INSURANCE—LIFE INSURANCE—RIGHT OF ACTION. 


Where defendant issued a policy of life insurance, which named the in- 
sured’s mother as beneficiary, and complainant thereafter married the 
insured, but the beneficiary was never changed, complainant cannot 
maintain a suit against defendant for its payment of the proceeds ‘of 
the policy to the mother; complainant being given no interest therein. 


(For other cases, see Insurance, Cent. Dig. §§ 1981, 1985; Dec. Dig. § 798.) 


Appeal from Chancery Court, Warren County; E. N. Thomas, 
Chancellor. 

Bill by Marguerite Foote against the Grand Lodge of Colored 
Knights of Pythias. From a decree sustaining a demurrer to the bill, 
complainant appeals. Affirmed. 


J. H. Short, of Vicksburg, for Appellant. 
Powell & Thompson and W. J. Latham, all of Jackson, for Appellee. 


* Decision rendered, Mar. 29, 1915. 67 South. Rep. 901. 


SOVEREIGN CAMP WOODMEN OF THE WORLD vs. 
McDONALD. (No. 16803.)* 


(Supreme Court of Mississippi.) 


2. INSURANCE— FRATERNAL INSURANCE— ACTIONS — EVI- 
DENCE—ADMISSIBILITY. 


In an action on a fraternal benefit certificate, defended on the theory that 
the member was killed by a third person in self-defense, evidence 
that the third person had been indicted, tried, and acquitted was in- 
admissible because the issues and the parties were different. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


Appeal from Circuit Court, Carroll County; J. A. Teat, Judge. 

Action by Mrs. Monie W. McDonald against the Sovereign Camp 
Woodmen of the World. From a judgment for plaintiff, defendant ap- 
peals, Affirmed. 


Jas. Stone & Son, of Oxford, for Appellant. 
Hughston & McEachern, of Carrollton, for Appellee. 


* Decision rendered, Apr. 12, 1915. 68 South. Rep. 74. 
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GRAND LODGE OF COLORED K. P. vs. HARRIS. 
(No. 16917.)* 


(Supreme Court of Mississippi.) 


INSURANCE—LIFE POLICIES—LIABILITY OF INSURER. 

Where a colored order which issued a life policy payable to one named 
as the wife of the member paid the policy without notice that the 
named beneficiary was not the legal wife of the member, the legal 
wife cannot thereafter, the order having been guilty of no negligence, 
recover the amount of the policy. 

(For other cases, see Insurance, Cent. Dig. § 1984; Dec. Dig. § 801.) 


Appeal from Chancery Court, Warren County; E. N. Thomas, Chan- 
cellor. 

Action by Mamie Harris against the Grand Lodge of Colored Knights 
of Pythias. From a judgment for plaintiff, defendant appeals. Reversed 
and dismissed. 


Mayes & Mayes and Latham & Latham, all of Jackson, for Appellant. 
Dabney & Dabney, of Vicksburg, for Appellee. 


* Decision rendered, Apr. 12, 1915. 68 South. Rep. 75. 


SMITH vs. FIDELITY MUT. LIFE INS. CO.* 


(Supreme Court of Pennsylvania.) 


INSURANCE—LIFE INSURANCE—LIABILITY FOR INTEREST— 
DEFAULT OF INSURER. 


An insurance company issued a life policy providing for payment to a 
creditor as his interest might appear, and the balance to the insured’s 
personal representative. ‘The insured died in this state, where letters 
testamentary were taken out. The creditor sued in the District of 
Columbia for the full amount of the policy, and the personal repre- 
sentative sued in this state also for the full amount. The insurer 
presented a petition to restrain the prosecution of the action in this 
state and compelled plaintiff to intervene in the creditor’s action, and 
to be allowed to pay the money into court in the District of Columbia, 
which petition was refused. The case in this state was called for 
trial and proceeded for some time, when the creditor appeared and 
with consent of all parties was made a party plaintiff. Held, that the 
defendant company, not being in default, under the circumstances, in 
not paying the amount of the policy, was not liable for interest. 


(For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 598.) 


Appeal from Court of Common Pleas, Allegheny County. 
Assumpsit on an insurance policy, by Anna B. Smith, executrix of 
the estate of Jack Q. H. Smith, deceased, against the Fidelity Mutual Life 


* Decision rendered, Jan. 2, 1915. 93 Atl. Rep. 479. 
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Insurance Company. From judgment on reduced verdict for plaintiff, 
plaintiff appeals. Affirmed. 


William Kaufman and William E. Fulton, both of Pittsburgh, for Ap- 
pellant. 

Albert B. Smith and L. K. & S. G. Porter, all of Pittsburgh, for Ap- 
pellee. 


SOVEREIGN CAMP WOODMEN OF THE WORLD vs. 
LILLARD er au. (No. 5384.)* 


(Court of Civil Appeals of Texas. Austin.) 


1, INSURANCE—MUTUAL BENEFIT INSURANCE—STATE- 
MENTS IN APPLICATION. 


Where the application to a fraternal insurer contained a provision where- 
by the applicant warranted that all representations were true, false 
representations as to his use of intoxicants and previous medical his- 
tory will avoid the certificate, where they were such that it would not 
have been issued had the truth been told. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—APPLICA- 
TIONS. 


It is the duty of one applying for a policy to be issued by a fraternal in- 
surer to read over the answers written in the application before sign- 
ing, and, in case of failure to read over such application, the applicant 
is bound by the answers as written. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—EXAMINING 
PHYSICIANS. 


A private physician who, in the absence of the regular examiner, exam- 
ined the applicant for a policy to be issued by a fraternal insurer is 
not the agent of the insurer, where he was procured by a friend of 
the applicant. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE—LIABILITY 
OF INSURER. 


Where the certificate issued by a fraternal insurer, which was referred to 
in the application, provided that no local officer or employee was au- 
thorized to waive any of the conditions of the certificate or by-laws, 
a medical examiner, by falsely answering questions in the application, 
which was signed by the applicant, and which declared that the appli- 
cant warranted the truth of all representations therein, cannot estop 
the insurer from relying on the falsity of such representations to 
avoid the policy; such action being without the scope of the exam- 
iner’s authority. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


* Decision rendered, June 17, 1914, Rehearing denied, Feb. 24, 1915. 
174 S. W. Rep. 619. 
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Appeal from District Court, Hamilton County; J. H. Arnold, Judge. 

Action by J. W. Lillard and another against the Sovereign Camp 
Woodmen of the World. From a judgment for plaintiffs, defendant ap- 
peals. Reversed and rendered. 


Lattimore, Cummings, Doyle & Bouldin, of Ft. Worth, for Appellant. 
Eidson & Eidson, of Hamilton, for Appellees. 


AMERICAN NAT. INS. CO. vs. BURNSIDE. (No. 7326.)* 
(Court of Civil Appeals of Texas. Dallas.) 


1. INSURANCE—ACTION ON POLICY—PLEADING—DEFENSES. 

In an action on a policy of life insurance, it was not necessary that the 
petition affirmatively allege that the insured was in sound health when 
the policy was issued, as required by its conditions, as that, at most, 
constituted a defense. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1593, 1598; Dec. Dig. 
§ 639.) 


2. INSURANCE—LIFE INSURANCE POLICY—DEFENSES — NO- 
TAGE. 


An insurer which did not within the ninety days allowed by Vernon’s 
Sayles’s St. 1914, art. 4948, give notice that it would not be bound by 
the contract, thereby lost any right to defend on the ground of mis- 
representations made in the application for, or in obtaining, the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 390.) 


6. INSURANCE—ACTION ON POLICY z-EVIDENCE. 


In an action on a policy of life insurance, where the petition as against a 
demurrer showed a good cause of action without alleging that insured 
was in sound health when the policy was issued, as required by its 
conditions, evidence for defendant that insured was not in sound 
health when the policy was issued was properly excluded where de- 
fendant did not give notice within ninety days that it would not be 
bound by the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 


10. INSURANCE—INDORSEMENT—EFFECT. 


Where an insurer agreed to and made an indorsement on the policy, nam- 
ing the first beneficiary’s sister as the beneficiary, is was bound by it, 
even though the request to do so was not made on the form provided 
by it. 


(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 
Error from Dallas County Court; W. F. Whitehurst, Judge. 
Action by J. C. Burnside against the American National Insurance 


* Decision rendered, Mar. 27, 1915. 175 S. W. Rep. 169. 
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Company. Judgment of justice court for plaintiff was affirmed on 1p- 
peal to the county court, and defendant brings error. Affirmed. 


M. L. Robertson, of Dallas, for Plaintiff in Error. 
Joe Utay and C. T. Williamson, both of Dallas, for Defendant in 
Error. 


AMERICAN NAT. LIFE INS. CO. vs. ROWELL. 
(No. 7334.)* 
(Court of Civil Appeals of Texas. Dallas.) 


1, INSURANCE—ACTION ON POLICY—PLEADING—DEFENSES. 


In an action on a life insurance policy providing that the insurer should 
not be liable unless at date of issuance the insured was in sound 
health, it was not necessary that the petition allege that insured was 
in sound health; that being a matter of defense under the terms of 
the policy. 

“ — cases, see Insurance, Cent. Dig. §§ 1554, 1593, 1598; Dec. Dig. 

639.) 


2. INSURANCE—ACTION ON LIFE POLICY—ISSUES AND EVI- 
DENCE—HEALTH OF INSURED. 


In an action on a life insurance policy, allegations that insured was not 
in sound health when the policy issued, as known to plaintiff and to 
the insured, which representations were untrue, without directly al- 
leging that insured falsely represented that she was in sound health, 
did not sufficiently plead the defense to justify the admission of evi- 
dence to establish it. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 


3. INSURANCE—LIFE INSURANCE—DEFENSES—NOTICE TO 
INSURED—STATUTES. 


An insurer who did not allege and prove notice within ninety days to 
either the insured or the beneficiary that it refused to be further 
bound by the contract on the ground of misrepresentations as to the 
insured’s health at the issuance of the policy, as allowed by Vernon’s 
Sayles’s Ann. Civ. St. 1914, art. 4948, could not defend an action on 
the policy because of the alleged misrepresentation or any covenant 
of warranty. 


(For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 390.) 


5. INSURANCE—ACTION ON POLICY—RECOVERY—PROOF OF 
DEATH. 

Under a life insurance policy making it a condition precedent to a recov- 
ery thereon that proofs of death be furnished as required by the 
policy, a failure to furnish such proofs, without a claim of waiver of 
the provisions or excuse shown, defeats a recovery. 

(For other cases, see Insurance, Cent. Dig. § 1323; Dec. Dig. § 536.) 


* Decision rendered, Mar. 27, 1915. 175 S. W. Rep. 170. 





700 Insurance Law Journal Vol. 45. [ June, 1915. 
6. INSURANCE—ACTION ON POLICY—WAIVER OF PROOFS OF 
DEATH. 


A waiver of the proofs of death required by the policy, if relied on by the 
insured in an action thereon, must be alleged. 


(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


Appeal from Dallas County Court; W. F. Whitehurst, Judge. 

Action by John F. Rowell against the American National Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded. ° 


M. L. Robertson, of Dallas, for Appellant. 
Joe Utay and C. T. Williamson, both of Dallas, for Appellee. 


BLACKSTONE vs. KANSAS CITY LIFE INS. CO. 
(No. 2411.)* 


(Supreme Court of Texas.) 


1, INSURANCE—APPLICATION FOR INSURANCE—MISREPRE- 
SENTATIONS—RESIDENCE AND BIRTHPLACE. 


A printed form of application furnished by a life insurance company con- 
tained a question as to the applicant’s residence, followed by the 
words “Street,” “City,” “County,” and “State,” after each of which 
words was a blank space. The blank spaces did not afford room for 
a detailed statement of the exact location of a rural residence. An- 
other part of the application called for his residence without adding 
the headings mentioned. A question as to his place of birth was fol- 
lowed by the words “Town,” “County,” and “State,” after each of 
which was a blank space. The applicant was born and resided on a 
farm about seven miles from B., which was his postoffice address and 
trading point, and he wrote B. in the space for the city of his resi- 
dence and the town of his birthplace, and also stated his residence as 
B. where it was asked for the second time. Held that, while his an- 
swers were not literally accurate, they were substantially true, and did 
not invalidate the policy as the form of the application was such as 
easily to mislead a person in his effort to answer the questions truth- 
fully, and where his residence was asked for without the headings 
mentioned, he was entitled to assume that it called for the same an- 
swer as in the other question. 


(For other cases, see Insurance, Cent. Dig. § 673; Dec. Dig. § 295.) 


2. INSURANCE—APPLICATION FOR INSURANCE—MISREPRE- 
SENTATIONS—FAMILY HISTORY. 


Where, in a printed form of application for life insurance, a question 
calling for the applicant’s full history was followed with the words, 
among others, “Brothers” and “Sisters,” with! spaces for indicating 
the number of each, living and dead, a policy was not invalidated by 
an applicant’s statement that there were three brothers living, when, 


* Decision rendered, March, 1915. 174 S. W. Rep. 821. 
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in fact, he had only two brothers, as, though not technically correct, 
he might reasonably have concluded that it called for the number of 
boys in the family, including himself. 


(For other cases, see Insurance, Cent. Dig. § 693; Dec. Dig. § 293.) 


3. INSURANCE—APPLICATION FOR INSURANCE—MISREPRE- 
SENTATIONS—FAMILY HISTORY. 


Where an application for life insurance asked only for the number of 
the applicant’s brothers and sisters, living and dead, the applicant’s 
failure to include his half-brothers and half-sisters did not invalidate 
the policy. 

(For other cases, see Insurance, Cent. Dig. § 693; Dec. Dig. § 293.) 


4. INSURANCE—APPLICATION FOR INSURANCE — MISREPRE- 
SENTATIONS—OCCUPATIONS. 


A statement in an application for life insurance that the applicant had 
never been engaged in, or connected with, the manufacture or sale of 
malt or spirituous liquors, was not untrue so as to invalidate the 
policy, though, when a small boy, the applicant had worked about his 
father’s still in a minor way. 


(For other cases, see Insurance, Cent. Dig. § 674; Dec. Dig. § 296.) 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Action by James E. Blackstone against the Kansas City Life Insur- 
ance Company. A judgment for plaintiff was reversed by the Court of 
Civil Appeals (143 S. W. 702), and plaintiff brings error. Reversed, and 
judgment of the district court affirmed. 


J. S. Barnwell and Warren & Briggs, all of Gilmer, for Plaintiff in 
Error. 
Locke & Locke, of Dallas, for Defendant in Error. 


JUST vs. HERRY. (No. 5423.)* 
(Court of Civil Appeals of Texas. San Antonio.) 


1. INSURANCE—ACTION FOR PREMIUMS—SUFFICIENCY OF 
PETITION. 


A petition alleging defendant’s indebtedness to plaintiff by reason of 
plaintiff’s procuring the issuance of a life insurance policy on de- 
fendant’s application and his delivery of the policy, whereby de- 
fendant became bound to pay the premium, a three-fourths interest 
in which belonged to plaintiff under his agency agreement, and the 
other one-fourth of which he had himself paid, and defendant’s 
agreement to deliver a note for the amount, provided the insurance 
company was solvent, and alleging advice that it was solvent, stated 
a cause of action. 


(For other cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. § 
188.) : 


* Decision rendered, Mar. 3, 1915. On motion for rehearing, Apr. 7, 
1915. 174 S. W. Rep. 1012. . 
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2. INSURANCE—ACTION—INSTRUCTION. 

Where the issue was as to defendant’s receipt and acceptance of the 
policy, a charge that although defendant had forty days in which to 
accept or reject the policy, yet if he accepted and receipted therefor 
within that time and agreed to pay the premium, plaintiff might re- 
cover, unless he had fraudulently misrepresented the contents of the 
policy or fraudulently secured the signing of defendant’s receipt and 
acceptance, was not objectionable as making the receipt conclusive, as 
it also required a finding of defendant’s acceptance. 


(For _— cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. § 
188.) 


5. INSURANCE—ACTION FOR PREMIUM —SUFFICIENCY OF 
EVIDENCE. 

In an insurance agent’s action for the amount of the first premium due 
on a policy delivered to, receipted for, and accepted by defendant, al- 
leged to be due under the agent’s contract with his company, and his 
ae of a part of the premium, evidence held to sustain a verdict 

or him. 


(For other cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. § 
188.) 


Appeal from Guadalupe County Court; J. M. Woods, Judge. 
Action by Chris Herry, Jr., against August Just. Judgment for 
plaintiff, and defendant appeals. Affirmed. 


Dibrell & Mosheim, of Seguin, for Appellant. 
H. M. Wurzbach and Jas. A. Harley, both of Seguin, for Appellee. 


o-o—————— 


AMERICAN NAT. INS. CO. vs. BIRD. (No. 7333.)* 
(Court of Civil Appeals of Texas. Dallas.) 


1, INSURANCE—PROOF OF DEATH—WAIVER. 

A life insurance company which denied liability and refused to furnish 
blanks for making proof of death cannot defend an action on the 
policy on the ground of failure to furnish proof of death. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


4, INSURANCE—ACTIONS ON POLICY—ADMISSION OF EVI- 
DENCE—OTHER POLICY. 

Where the life insurance policy introduced by plaintiff was the one sued 
on, and defendant did not plead the issuance of another policy, there 
was no error in excluding evidence offered by defendant to show that 
there were two policies issued. 

— other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 

645.) ' 


Appeal from Dallas County Court; W. F. Whitehurst, Judge. 
* Decision rendered, Mar. 20, 1915. 174 S. W. Rep. 939. 
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Action by Birches Bird against the American National Insurance 
Company. From a judgment for plaintiff in the county court and ap- 
peal from the justice court, the defendant appeals. Affirmed. 


M. L. Robertson, of Dallas, for Appellant. 
Joe Utay and C. T. Williamson, both of Dallas, for Appellee. 


EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN 
vs. HANCOCK. (No. 1415.)* 


(Court of Civil Appeals of Texas. Texarkana.) j 
1. INSURANCE—FRATERNAL INSURANCE—ACCIDENTS— 
CAUSE OF LOSS—“LOSS OF ONE ARM.” 


Where an insurance policy provided that in the event of the “loss of one 
arm * * * this guest shall receive one-half” the policy, it would, 
unless otherwise limited, entitle insured to recover on showing an 
injury totally paralyzing one arm, as the words “loss of one arm” did 
not necessarily mean loss of the arm by severance and in no other 
way. 

(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig: 
§ 787.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Loss of Limb.) 


2. INSURANCE—CONSTRUCTION OF POLICY —INCORPORA-. 
TION OF CONSTITUTION AND BY-LAWS—“LOSS OF ONE 
ARM.” 


Where a policy issued to plaintiff made the constitution and by-laws of 
the order a part of the policy, they were to be construed with and as 
limiting the provisions of the policy, and consequently plaintiff could 
not recover for an injury causing paralysis of an arm, under a pro- 
vision of the policy for “loss of one arm,” in view of a provision in 
the constitution and by-laws limiting such loss to “the loss of one 
arm by severance at or above the wrist.” 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) | 


Appeal from Titus County Court; Sam Porter, Judge. 

Action by George W. Hancock against the Eminent Household of 
Columbian Woodmen. From a judgment for plaintiff, defendant ap- 
peals. Reversed, and judgment rendered. 


T. C. Hutchings, of Mt. Pleasant, and S. F. Caldwell, of Austin, for 
Appellant. 

Rolston & Rolston, of Mt. Pleasant, and Turner, Graham & Smitha, 
of Texarkana, for Appellee. 





* Decision rendered, Mar. 4, 1915. Rehearing denied, Mar. 18, 1915. 174 
S. W. Rep. 657. 
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McKNELLY Et au. vs. BROTHERHOOD OF AMERICAN 
YEOMEN.* 


(Supreme Court of Wisconsin.) 


2. INSURANCE—ACTION ON CERTIFICATE—EVIDENCE—MED- 
ICAL EXAMINER OF INSURANCE COMPANY. 


In an action on certificates of a mutual benefit association, where it was 
an issue whether insured had tuberculosis at time of application, the 
confidential report of the insurer’s medical examiner, recommending 
him as a first-class risk, was competent evidence as against the in- 
surer in favor of the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


3. INSURANCE — DECLARATIONS — SELF-SERVING DECLARA- 
TIONS. 


In such case, the statements of the insured himself in the application to 
the effect that he had not consulted a physician within ten years, and 
had never had consumption, were self-serving declarations, inadmis- 
sible in behalf of the beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 571; Dec. Dig. § 271.) 


4. INSURANCE—SUFFICIENCY OF EVIDENCE—CONDITION OF 
HEALTH. 


Evidence in an action on a certificate of a mutual benefit association held 
not to sustain the jury’s negative answer to the question whether 
insured had tuberculosis when he made his application, and to justify 
the trial court’s action in changing the answer from “No” to “Yes.” 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


6. INSURANCE— MUTUAL BENEFIT INSURANCE — WARRAN- 
TIES—EFFECT. 

Statements concerning the health of the insured, contained in applications 
which expressly made them warranties of the contract of insurance, 
if untrue, avoided the contract, unless such result was obviated by 
some statutory provision; and St. 1913, § 4202s, providing that, where 
a medical examiner recommended an applicant, the insurer shall be 
estopped from defending on the ground that the applicant was not 
in the required state of health when the certificate issued, except in 
case of insured’s fraud or deceit, did not apply to a contract made 
before its enactment. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


7. INSURANCE—ACTION ON POLICY—DEFENSES—WHAT LAW 
GOVERNS. 

Such statute did not affect a contract of mutual benefit insurance made 
in another state, so far as contract rights were concerned. 

(For other cases, see Insurance, Cent. Dig. §§ 173-175, 293, 1934; Dec. 
Dig. § 712.) 


8. INSURANCE—MISREPRESENTATIONS—CONSTRUCTION OF 
FOREIGN STATUTE. 

Gen. St. Kan. 1909, § 4200, providing that no misrepresentations made in 
a policy of life insurance shall be material, or avoid the policy, unless 


* Decision rendered, Apr. 13, 1915. 152 N. W. Rep. 169. 
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actually contributing to the contingency on which it is payable, and 
section 4201, providing that, in suits on life insurance policies, no 
defense of misrepresentations in obtaining them shall be valid, un- 
less defendant deposit the premiums in court for benefit of insured, 
found in Gen. St. 1909, c. 55, art. 4, relating to life insurance com- 
panies, in view of article 11, governing fraternal beneficiary societies, 
section 4303 of which declares that they shall be exempt from the 
provisions of other insurance laws, unless expressly designated 
therein, apply only to life insurance companies, and not to fraternal 
beneficiary societies. 


(For other cases, see Insurance, Cent. Dig. §§ 1825, 1826; Dec. Dig. § 688.) 
Marshall and Barnes, JJ:, dissenting. 


Appeal from Circuit Court, Dane County; E. Ray Stevens, Judge. 

Action by Otto McKnelly and others against the Brotherhood of 
American Yeomen. Judgment dismissing the complaint, and plaintiffs ap- 
peal. Affirmed. 


C. F. Lamb, of Madison, for Appellants. 
C. E. Whelan and Rufus B. Smith, both of Madison, for Respondent. 
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FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NiIntTH Circuit, 


CENTRAL NAT. FIRE INS. CO. or Cuicaco, ILL., 


US 


BLACK. (No. 2395.)* 


2. INSURANCE—LOSS—VALUE OF PROPERTY—QUESTION FOR 
JURY. 

Where, in an action on a policy, there was evidence that the aggregate 
value of the property destroyed was greater than the amount of the 
policy, but there was some testimony and some circumstances tending 
toward the contrary conclusion, the amount of the loss was for the 
jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


3. INSURANCE—FIRE POLICY—EXAMINATION. 


There was no failure on the part of insured to comply with a provision 
of the policy that he submit to an examination under oath before a 
person named by the insurer, where it appeared that no such person 
had been designated for the purpose. 


(For other cases, see Insurance, Cent. Dig. § 1354; Dec. Dig. § 548.) 


4. INSURANCE—LOSS— BOOKS OF ACCOUNT—VOUCHERS— 
PRODUCTION. . 


Where insured’s books of account, bills, invoices, and vouchers were 
burned by the fire which destroyed the insured property, his right to 
recover on the policy was not barred by his failure to produce for 
examination all books of account, etc., or certified copies thereof, if 
the originals were lost, at such reasonable places as were designated 
by the insurer or its representative. 


(For other cases, see Insurance, Cent. Dig. § 1348; Dec. Dig. § 544.) 


In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington; Edward E. Cushman, 
Judge. 

Action by William Black against the Central National Fire Insurance 
Company of Chicago, IIl., a corporation. Judgment for plaintiff, and 
defendant brings error. Affirmed. 


Before Gilbert, Ross, and Morrow, C. JJ. 


Cole & Cole, of Portland, Ore., for Plaintiff in Error. 

J. J. Brumbach, of Ilwaco, Wash., and Elmer M. Hayden, Maurice 
A. Langhorne, and F. D. Metzger, all of Tacoma, Wash., for Defendant 
in Error. 


* Decision rendered, Feb. 1, 1915. 220 Fed. Rep. 8. 
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Ross, C. J. 

This action was brought by the defendant in error against the 
plaintiff in error upon a policy of fire insurance issued by the 
latter, insuring Black against all direct loss or damage by fire, 
with certain exceptions not important to be mentioned, to an 
amount not exceeding $5,000 “on his stock of merchandise, con- 
sisting principally of wines, liquors, cigars, beer, soda and min- 
eral waters, and all other goods, wares, and merchandise not 
more hazardous, kept for sale by assured, while contained in 
two-story, shingled roof, frame building, and adjoining and com- 
municating additions thereto, while occupied as saloon, and situ- 
ated on lot 6, block 6, Tinker’s North Addition to Long Beach, 
Pacific County, Wash.” ‘That the saloon building and its con- 
tents were completely destroyed by fire during the life of the 
policy is not disputed. 

The insurance company by its amended answer set up in de- 
fense that the value of the plaintiff’s stock of goods did not ex- 
ceed $1,000 in value at the time of the fire; that the fire “was. 
caused by the act, design, or procurement of the plaintiff and not 
otherwise”; that the proof of loss made by the insured, which 
was sworn to by him, did not comply with the requirements of 
the policy, and that in and by such proof of loss the insured 
falsely and fraudulently represented that he had on hand in his 
saloon at the time of the fire wines, liquors, mineral water, and 
cigars of the value of $7,378.85, which he claimed was covered 
by the policy, and made and attached to such proof of loss a 
written statement setting forth various articles of certain speci- 
fied values, which he claimed were destroyed by the fire, some of 
which articles did not in fact exist, and the values of those that 
did exist were falsely sworn to by the assured as being much 
larger than they really were, and further that there were included 
in the statement of loss certain specified articles which were not 
covered by the policy. The defendant company also set up in its 
amended answer a violation of the terms and provisions of the 
policy, in that the plaintiff “refused to produce for the examina- 
tion of this defendant any bills, invoices, or other vouchers of 
any goods, or certified copies thereof, or any inventory thereof.” 

The case was tried with a jury, there being much evidence 
given on behalf of each side. ‘The trial resulted in a verdict for 
the plaintiff for the full amount of the policy. 

The policy was issued June 18, 1912, and was countersigned by 
the company’s local agent at Long Beach, one Kayler. The fire 
occurred the 27th of the same month. That the company sus- 
pected some fraud in respect to the matter is abundantly shown 
by the evidence, the first item of which is the following telegram, 
sent by its agent at Long Beach to its agents in Portland, Ore. :— 
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“Long Beach, Wn., June 27, ’12. 
“Davenport, Dooley & Co., Portland, Ogn.: Risk covered by 
policy 590757 burned this morning prosecuting attorney on spot 
investigating. ‘Total loss. 
“1:11 p.m. P. Kalyer, Agent.” 


The suspicions of the company are further indicated by the 
visit of its adjuster to Long Beach shortly after the fire without 
seeing or endeavoring to see Black, although he went there to 
inquire into the matter of the fire. The record shows that a few 
days after the fire occurred the plaintiff in the case wrote to the 
company’s agents at Portland this letter :— 


“Wm. Black. Long Beach, Wash. 
“July 3rd, 1912. 
“Davenport Dooley Co., Portland, Or.—Dear Sir: I have 
meet with a loss on June 27 with doubtles you have been notified. 
Now I wish you to send adjuster or representative as I wish to 
Clean up premises in order to rebuild. Yours Respct., 


“Wm. Black.” 


To which letter no reply appears to have been received, and on 
August 19, 1912, the plaintiff wrote to the company’s adjuster as 
follows :— 

“Long Beach, Wash., Aug. 19th, 1912. 

“Mr. W. G. Lloyd, Portland, Ore-—Dear Sir: I have been 
waiting since June 27 for you to come down & inspect the site 
of my building that was burnt on that date. I wish to clear up 
the rubbish from place but do not want to touch anything till 
you have been it. Mr. Whalley of the New Hampshire Ins. Co. 
refers me to you hence this letter. I wish you would make it a 
point to come as soon as possible. Yours Respect’y, 


“Wm. Black.” 


What purports to be an answer to the latter letter, although as 
printed in the record it is without signature, is as follows :— 


“August 20th, 1912. 

“Mr. Wm. Black, Long Beach, Wash.—Dear Sir: I have your 
letter of August 19th, relative to purported claim by reason of 
fire, and in reply I beg to advise as follows: If you have a 
claim under Pol. No. 590757 issued to you by the Central Na- 
tional Fire Ins. Co. of Chicago, IIl., and Pol. No. 2661130 issued 
to you by the New Hampshire Fire Ins. Co. of Manchester, 
N. H., both of which companies I represent and on behalf of 
said companies I desire to call your attention to the terms and 
conditions as set forth in lines from 67 to 112, inclusive. You 
are hereby required to submit proofs of loss as set forth and in 
accordance with instructions thereby given in said policies, within 





Fire, &c.] Central Nat. Fire Ins. Co. vs. Black. 709 


sixty days of the fire. Upon compliances I will give the matter 
attention. The said insurance companies above referred to, 
hereby neither admit nor deny liability. Very truly yours.” 


August 23, 1912, the plaintiff wrote to the adjuster as follows: 
“Wim. Black, Long Beach, Wash. 
“Long Beach, Wash., Aug. 23, 1912. 


“Mr. Lloyd, Portland, Ore—Dear Sir: Inclosed please find 
proofs of loss as requested. Yours repect’y, Wm. Black.” 


And again, on August 29, 1912, as follows :— 
“Wm. Black, Long Beach, Wash. 
“Aug. 29th, 1912. 
“Davenport Dooley Co., Portland, Ore., Agents of Central 
National Fire Insurance Comp. of Chicago, Ill—Dear Sir: I 
hold Policy No. 590757 on this Company and have been awaiting 
for a settlement of policy since June 27 and think I have been 
treated veary roten; have had no one to come here to ajust my 
loss or give me any information. Now I demand an emeadite 
settlement or I will at once take steps to colect it. 
“Yours truly, Wm. Black. 


please let me here from you at once.” 


Under date August 31, 1912, but, as shown in the record, with- 
out signature, appears this letter :— 


“August 31st, 712. 
“Mr. Wm. Black, Long Beach, Wash.—Dear Sir: I am in 
receipt of your favor of the 23d, inclosing papers purporting to 
be proofs of loss under policy No. 590757 and policy No. 2661130 
issued to you by the Central National Fire Ins. Co. and the New 
Hampshire Insurance Co. The same will be given consideration 
and you will be advised further at the earliest possible moment. 

“Very truly yours.” 


Under date September 10, 1912, also without signature, ap- 

pears the following :— 
“September 10th, 1912. 

“Mr. Wm. Black, Long Beach, Wash.—Dear Sir: We are in 
receipt of your favor of August 23d, inclosing papers purporting 
to be proofs of loss under policy No. 590757 issued to you by the 
Central National Fire Insurance Company, making claim for loss 
by fire alleged to have occurred on June 27th, 1912. The said 
papers cannot be accepted as satisfactory, for the following 
among other reasons which may subsequently be made to ap- 
pear. The list of articles enumerated is only a memorized list 
and also contains articles which are not items of stock. The 
amount set forth in said list as representing the value are grossly 
in excess of the true sound value of said articles, alleged to have 
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been destroyed. Under the terms and conditions of your policy 
you are required to exhibit the last authentic inventory taken of 
your stock or a certified copy thereof. You will also supply bills 
of purchases of stock since the last said inventory, or if said 
bills of purchases have been destroyed then certified copies of the 
original bills. You are also required to supply a record of your 
sales made of stock since the date of inventory above referred to. 
The said papers cannot therefore be accepted as satisfactory and 
are held subject to your order. ‘This company neither admits nor 
denies any liability to you. Very truly yours.” 


To the latter letter the following appears to have been sent :— 


“Wm. Black, Long Beach, Wash. 
“Sept. 12th, 1912. 
“Mr. W. G. Lloyd, Adjuster Fire Losses, Portland, Ore.— 
Dear Sir: Your letters of Sept. 10th have been referred to my 
lawyers. Yours truly, Wm. Black.” 


Under date October 9, 1912, also without signature, appears 
the following :— 
“October 9th, 1912. 
“Mr. Wm. Black, Long Beach, Wash.—Dear Sir: On Sep- 
tember 10th, 1912, we wrote you requesting further data and 
information relative and supplemental to papers filed by you 
under policy No. 590757 issued to you by the Central National 


Fire Insurance Co. ‘To this you replied on September 12th, 1912, 
that you had referred the matter to your lawyers, and since which 
time nothing further has been heard. If you intend making 
any claim, we notify you that you comply with our request of 
September 10th, 1912, above referred to.” 


To which latter letter the plaintiff replied as follows :— 


“Wm. Black, Long Beach, Wash. 
“Oct. 11th, 1912. 


“W. G. Lloyd, Portland, Ore—Dear Sir: What has struck 
you? I have complied with the law. Send you with proof of 
loss witch you refuse to receive as such and claimed in your 
letter that it was a memorised list. As far as I am or was con- 
cerned that letter closed the matter between you and me. I have 
been treated roten by you. You have never called on me and I 
never saw you. This has been my first fire and I have had no 
experience in maters of this kind and’want no more. I inshured 
payed my money and have meet with a loss and want mine and 
I am going to have it; and take it from me I have furnished you 
with everything covering this my loss. Wm. Black. 


“Say you had better save your stamps I will get them just the 
same with a 2 cent stamp or do you take me for a farmer.” 
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The policy provided, among other things, that the insurer 
should not be liable beyond the actual cash value of the property 
at the time of its loss or damage, and that the policy should be 
void “in case of any fraud or false swearing by the insured touch- 
ing any matter relating to this insurance or the subject thereof, 
made before or after a loss.” The policy also contained, among 
others, these further stipulations and conditions :— 


“Tf fire occur the insured shall give immediate notice of any 
loss thereby in writing to this company, protect the property 
from further damage, forthwith separate the damaged and un- 
damaged personal property, put it in the best possible order, make 
a complete inventory of the same, stating the quantity and cost 
of each article and the amount claimed thereon, and, within sixty 
days after the fire, unless such time is extended in writing by this 
company, shall render a statement to this company, signed and 
sworn to by said insured as to the time and origin of the fire, the 
interest of the insured and of all others in the property, the cash 
value of each item thereof, and the amount of loss thereon. 
* * * The insured, as often as required, shall exhibit to any 
person designated by this company all that remains of any prop- 
erty herein described, and submit to examinations under oath by 
any person named by this company, and subscribe the same, and, 
as often as required, shall produce for examination all books of 
account, bills, invoices, and other vouchers, or certified copies 
thereof, if originals be lost, at such reasonable place as may be 
designated by this company or its representative, and shall permit 
extracts and copies thereof to be made.” 


[1] In the list of the property destroyed by the fire, and 
claimed to have been covered by the policy, furnished by the as- 
sured to the company, were some bottles, towels, etc. It appears 
from the evidence that the proof of loss was prepared for the 
assured by Kayler, and although in doing so Kayler was not act- 
ing as agent for the insurance company, as the trial court very 
properly instructed the jury, yet the latter might very well have 
concluded, as from its verdict it evidently did, that if Black had 
intended any fraud in the inclusion of those articles in the list 
of property lost, he would not have been likely to select the local 
agent of the insurance company for that purpose. The property, 
as described in the policy, is “wines, liquors, cigars, beer, soda 
and mineral water, and all other goods, wares and merchandise 
not more hazardous,” etc. Kayler was questioned, and answered 
in respect to that matter, as follows :— 


“Q. Now, Mr. Kayler, in making out this proof of loss, there 
is some items included that do not seem to be covered by the 
policy, such as bottles and towels and so on. A. I supposed it 
was all a part of the Stock when I put it down. I never made out 
any proof of loss. My business is to write it up; the adjuster 
did that work generally. Q. You sent the proof of loss to the 
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company or adjuster? A. Yes, sir. Q. At the time you in- 
cluded those goods, did you believe that those articles I have 
called your attention to, that they were covered by the policy? 
A. Sure. Q. Did you or Mr. Black include them? 

“Mr. Cole: We object to that. It is very plain they are not 
covered by the policy. 

“Mr. Langhorne: I do not dispute that. I am not saying that 
they are covered by the policy. 

“(Objection overruled. Exception allowed.) 

“Q. When you included these articles, was there any intention 
on your part to defraud the company? A. No, sir; I supposed 
everything inside of that saloon was covered.” 

The plaintiff’s testimony was to the same effect. It is true 
that the defendant company undertook to impeach the veracity of 
both plaintiff and Kayler, but those were matters for the ex- 
clusive determination of the jury. 

[2] In respect to the value of the insured property that was 
destroyed, there was testimony tending to support that of the 
plaintiff to the effect that in the aggregate it was then of greater 
value than the amount of the policy. True, there was some testi- 
mony and some circumstances tending the other way; but that 
also was a question for the determination of the jury. 


It is not contended that there was any direct evidence to the 
effect that the fire “was caused by the act, design, or procure- 
ment” of the plaintiff, or that there was any fraud in the matter 
of the fire. The most that can be claimed in that direction is 
that there were some circumstances tending to support the con- 
tention of the defendant company in that regard, the most not- 
able being the fact that the fire occurred nine days after the 
policy was issued; the testimony on the part of the company 
tending to show that the insured property was at the time of the 
fire of considerably less value than the amount of the policy, and 
that the door of the saloon was unlocked when the fire occurred. 
But as against that was the evidence on the part of the plaintiff 
which satisfied the jury of his innocence of wrongdoing in the 
particulars mentioned, as is evidenced by the verdict. 

[3] The further contention is made on behalf of the plain- 
tiff in error that the policy in suit was rendered invalid by the 
failure of the assured to perform the other conditions of the 
policy required to be performed on his part. Those conditions 
have already been set out. The loss of the insured property hav- 
ing been total, there is, of course, no case for the application of 
the provisions respecting a loss that is only partial. Nor does 
it appear that the assured refused to submit to examination un- 
der oath before a person named by the defendant company, for, 
so far as is shown, no such person was so designated for that 
purpose. 

[4] It is insisted, however, that the assured failed and refused 
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to comply with that provision. of the policy which required him 
to “produce for examination all books of account, bills, invoices 
or other vouchers, or certified copies thereof, if originals be lost, 
at such reasonable places as may be designated by this company 
or its representative, and I shall permit extracts and copies 
thereof to be made.” A sufficient answer to the contention, in 
our opinion, is that made by the court below to the effect that 
the defendant company never designated any representative or 
any place for such examination. ‘The correspondence that has 
been set forth shows, as we have said, that the company not 
only suspected the assured of having either directly burned the 
insured property or been in some way concerned therein, but 
also of having sworn falsely in respect to the proofs of loss that 
he made. The only objections to those proofs of loss which ap- 
pear to have been made prior to the institution of the suit are 
set forth in the letter of September 10, 1912, as follows :-— 

“The list of articles enumerated is only a memorized list and 
also contains articles which are not items of stock. 

“The amounts set forth in said list as representing the value 
are grossly in excess of the true sound value of said articles, 
alleged to have been destroyed. 

“Under the terms and conditions of your policy you are re- 
quired to exhibit the last authentic inventory taken of your stock 
or a certified copy thereof. You will also supply bills of pur- 
chases of stock since the last said inventory, or if said bills of 
purchases have been destroyed then certified copies of the original 
bills. 

“You are also required to supply a record of your sales made 
of stock since the date of inventory above referred to.” 

In his reply to the affirmative matter set up in the defendant’s 
amended answer, the plaintiff alleged that all of his books of 
account, bills, invoices, and other papers connected with his busi- 
ness were burned by the fire that destroyed the insured property, 
and there was testimony given tending to show the truth of those 
averments. We have examined the record attentively, and do 
not find in any of the rulings of the trial. court, nor in its instruc- 
tions to the jury, any error for which the judgment should be 
reversed. Such of the requested instructions as correctly stated 
the law, and which the court refused to give, were covered by 
the charge of the court, which, though much too long, as often 
happens, stated the case fairly to the jury. 

The judgment is affirmed. 


Vol. XLV.—47 
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SUPREME COURT OF KANSAS. 


INSURANCE CO. OF NORTH AMERICA 
vs. 
BAER. (No. 19160.)* 


2. INSURANCE—LIABILITY OF AGENT—VIOLATION OF IN- 
STRUCTIONS. 


An insurance agent who issues a policy of insurance in violation of the 
instructions of his company, is liable to the company for the amount 
of insurance paid and expenses incurred by the company on account of 
a loss ‘under the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


3. INSURANCE—LIABILITY OF AGENT—VIOLATION OF IN- 
STRUCTIONS—DEFENSE. 

An insurance agent cannot defeat his liability to his company, for issuing a 
policy in violation of his instructions, by showing that the company 
might have escaped liability on the policy by litigation. 


(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


Appeal from the District Court, Marshall County. 

Action by the Insurance Company of North America against Joseph 
Baer, revived in the name of M. Hawk, administrator. From judgment 
for defendant, plaintiff appeals. Reversed, and new trial ordered. 


Stone & McDermott, of Topeka, for Appellant. 
W. W. Redmond, of Marysville, and Gregg & Gregg, of Frankfort, 
for Appellee. 
MaRSHALL, J. 

This is an action brought by an insurance company against its 
agent, to recover damages sustained by reason of the agent’s 
issuing an insurance policy in violation of instructions given by 
the company to the agent. Judgment was rendered in favor of 
the defendant. The plaintiff appeals. 

The plaintiff alleges that it is a corporation. The defendant 
for his answer files a general denial, alleges affirmative matter, 
and verifies the answer, as follows :— 

“State of Kansas, Marshall Co.—ss.: Joe Baer, being first 
duly sworn upon his oath, says that he has read and knows the 
contents of the foregoing answer, and that the statements, alle- 
gations and averments therein contained are true.” 

No evidence was introduced to show that the plaintiff was a 
corporation. The evidence shows that Joseph Baer, who was a 
banker, was the agent of the plaintiff, with power to issue poli- 
cies of insurance; and that he wrote W. D. Perry, state agent for 
the company, on February 24, 1908, asking where he could insure 


* Decision rendered, April 10, 1915. 147 Pac. Rep. 840. Syllabus by the 
Court. 
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stallions and jacks, and in what company. To this Perry replied, 
on March 2d, as follows :— 

“This will acknowledge receipt of your esteemed favor of the 
24th ultimo inquiring relative to insurance on fine horses and in 
reply beg to advise that while such risks are not regarded in high 
favor by any company, nevertheless in view of the fact that you 
have rendered us very satisfactory service during the past few 
years you may feel at liberty to insure such risks in the North 
American. The rate on such stock in a private barn should not 
be less than 2.50 per hundred and of course if such stock is kept 
in a livery barn or other specifically rated risk the rate on such 
risk would govern in such cases. Your form should read so as 
to describe the particular animal by name, breed, and positively 
color, ‘while and only while’ in the premises described.” 

March 10, 1908, Perry again wrote Baer as follows :— 


“T have for acknowledgment your favor of the 3d, relative to 
insurance on fine horses. Since writing you last I have received 
a letter from General Agent Downing with particular reference 
to this class of business and he advised that he has been scrupu- 
lously declining to insure high priced horses, particularly those 
used for breeding purposes. Inasmuch, however, as have been 
discussing the matter with you I am forwarding your corre- 
spondence to him and have asked him to give you such final in- 
structions as he may deem advisable under the circumstances. 
It seems that I was laboring under a false impression in view of 
what Mr. Downing had said and I prefer that he give you the 
final word in connection with this class of business.” 


The inquiries of Baer appear to have been turned over to W. 
N. Johnson, general agent of the company, who on March 13, 
1908, wrote him as follows :— 


“We are just in receipt of a letter from State Agent Perry with 
which he inclosed your letter to him under- date of March 3d 
relative to the writing of insurance upon fine horses, and in 
compliance with his request we advise ‘you of our wishes in this 
matter, we beg to say that for a good many years we have de- 
clined to insure high priced horses used either for running, 
trotting or breeding purposes. So far as racing horses are con- 
cerned, there is altogether too much moral hazard connected with 
them to warrant us in insuring them, and as to horses used for 
breeding purposes, they are so often vicious and unmanageable 
as to become an extremely hazardous class of property to insure. 
In either case, the rate of insurance is inadequate, for the hazard 
is fully equal to that of a livery stable, and we would be unwill- 
ing to insure the class at less than 3 per cent while located in the 
owner’s own barn, or if they go from place to place and our in- 
surance follows and covers them, we would want at least double 
that rate. For these reasons we would much prefer to be ex- 
cused from insuring fine horses. We very much regret our in- 





716 Insurance Law Journal Vol, 45. [ June, 1915. 


ability to accommodate you but trust that we may be able to do 
so in other directions to our mutual advantage.” 


On March 22, 1910, Baer issued a policy of fire insurance on 
a stallion and jack for $300 each, describing them as one horse 
and one mule, and making the policy effective anywhere. W. W. 
Potter, employee of the defendant, made out the daily report of 
the policy as follows :— 

“4. On contents of said stable, the sum of $600.00 Dollars. 
Divided as follows, to wit: $300.00 on one horse. $ on 
live stock of all kinds. $300.00 on one mule.” 

The policy provided that :— 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void, * * * or if 
the subject of insurance be personal property and be or become 
encumbered by a chattel mortgage.” 

Some time after the policy was issued, the owner of the stallion 
and jack gave a chattel mortgage on the animals, to a bank with 
which Baer was not connected. He learned of this chattel mort- 
gage and had a conversation with the owner concerning the same. 
The animals insured were used for breeding purposes, and were 
burned in a livery barn not covered by the policy. The company 
compromised the claim, paid the owner $500, expended the sum 
of $48.84 in adjusting the policy, and sued Baer for the amounts 
thus paid. A demurrer to the evidence was interposed and was 
sustained by the court. Of this the plaintiff complains. It also 
complains that the court excluded evidence offered by the plain- 
tiff. It does not appear that this evidence was produced on the 

‘motion for a new trial. 

Under instructions given him, it was Baer’s duty to notify the 
company on learning of any incumbrances on any of the prop- 
erty insured. He did not notify the company at any time of the 
chattel mortgage. ‘The company learned of this chattel mortgage, 
and of all the misconduct of the agent, before the payment of the 
loss and expense. 

[1] 1. The defendant contends that the demurrer was prop- 
erly sustained, because the verified general denial put in issue the 
allegation of the plaintiff’s incorporation. This seems not to 
have been specifically presented to the trial court. ‘Technically, 
it was presented by the demurrer to the evidence. The case was 
tried as though this matter was not questioned. All parties seem 
to have assumed that it was not in issue. The demurrer to the 
evidence was sustained because, in the opinion of the trial court, 
the company had a defense to the policy for breach of the in- 
cumbrance clause contained therein. We will not decide whether 
or not the verified general denial properly put in issue the incor- 
poration of the plaintiff, because that question is, for the first 
time, presented in this court. We will treat this question, in this 
case, at it was treated by the trial court, and we will decide this 





Fire, &c.] Insurance Co. of North America vs. Baer. 717 


case on the questions on which it was decided by that court. In 
Gorrell vs. Battelle, 93 Kan. 370, 372, 144 Pac. 244, 245, this 
court said :— 


“Unless the record shows that the matter was specifically and 
unequivocally brought to the attention of the trial court while it 
had possession of the case and power to dispose of it as justice 
required, this court will regard the issue as abandoned. It would 
be gross abuse of procedure for a defendant to veil an oversight 
in making proof under a general demurrer to the evidence and 
a general motion for a new trial, and then appeal to this court 
for a new trial when the evidence is all the time lying in a pub- 
lic office barely outside the reach of judicial knowledge, and when 
the new trial, if granted, would extend to that issue alone.” 

[2] 2. Was Baer liable for the loss sustained by the com- 
pany on account of this policy? In 31 Cyc. 1451, we find this 
language :— 

“Tt is the duty of an agent whose authority is limited by in- 
structions to adhere faithfully thereto, regardless of his own 
opinion as to their propriety or expediency, and if he exceeds, 
violates, or neglects such instructions he will be liable to the 
principal for any loss or damage resulting therefrom.” 

In 22 Cyc. 1437, 1438, under the article “Insurance,” we read: 

“The agent must respond in damages for any breach of duty 
arising out of his relations as agent which has resulted in injury 
to the company. Thus, if the agent violates instructions as to 
the class of risks which he is to insure, and thereby renders the 
company liable for a loss on a risk which would not have been 
accepted had the instructions been observed, the agent will be 
liable to the company for the amount of loss which it has been 
compelled to pay on account of such risk.” 

In Insurance Co. vs. Clark & Cressler, 126 Iowa 274, 275, 100 
N. W. 524, it was said :— 

“Tn an action against an insurance agent for wrongfully writ- 
ing a risk at a lower rate than authorized and failing to report 
the same, and the evidence tended to show that the compahy 
would have canceled the risk had it known of it, the measure of 
damages is the total loss sustained thereby.” Syl. par. 7. 

In Hanover Fire Ins. Co. vs. Ames, 39 Minn. 150, 39 N. W. 
300, a fire insurance agent was held liable for issuing a fire 
insurance policy contrary: to instructions. In 22 L. R. A. (N. S.) 
509, is found a note to Insurance Co. vs. First National Bank, 
on “Liability of insurance agent to company for failure to follow 
instructions,” as follows :— 

“There is no doubt that an insurance agent will be liable to 
the company he represents for his negligent or wilful failure 
to obey instructions, thereby causing loss to his principal.” 

The evidence shows that Baer issued this insurance policy in 
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violation of his instructions, and that in his daily report he did 
not properly describe the property, nor the place in which the 
animals were to be covered by the policy. 

[3] 3. The defendant contends that the plaintiff had a valid 
defense against liability on this policy, and that payment on the 
policy was made with knowledge of those defenses. This does 
not excuse the defendant. Baer wrongfully issued the policy. 
On its face the company was liable. The agent of the company 
knew of that chattel mortgage. His knowledge, as against the 
policyholder, probably was the knowledge of the company. Hav- 
ing such knowledge, and permitting the policy to stand, the com- 
pany was probably liable on the policy. The company, in good 
faith, presumably, paid this policy to avoid litigation. The im- 
proper conduct of Baer first created the liability of the company, 
and afterwards continued that liability. His estate cannot es- 
cape by asking the company to take chances in a lawsuit. 

We think the demurrer to the evidence was improperly sus- 
tained, and that the evidence should have been submitted to the 
jury. The judgment of the district court is reversed, and a new 
trial is ordered. All the Justices concurring. 


SUPREME COURT OF LOUISIANA. 


RICHARD D’AIGLE CO., Lrmitep, 


vs. 


WESTERN INS. CO. or Pittspurc. 


In RE WESTERN INS. CO. or Pittssura.* 


1. INSURANCE — FIRE POLICY — LIABILITY OF INSURER — 
FALSE INVENTORY. 


A policy of fire insurance containing the provision that, “this entire policy 
shall be void * * * in case of any fraud or false swearing by the 
insured touching any matter relating to this insurance or the subject 
thereof, whether before or after the loss,” becomes void by the 
making of a false inventory going to show that the stock of goods 
destroyed by fire was more than twice its real value. And the insurer 
is not responsible to the insured for damages and injury to said stock 
of goods by fire, although he did not predicate his proof of loss upon 
the fraudulent inventory. 


(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 


* Decision rendered, Feb. 23, 1915. 67 South. Rep. 827. Syllabus by 
the Court. 
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2. INSURANCE—FIRE POLICY—FALSE INVENTORY—EFFECT 
TO BAR RECOVERY. 


It is immaterial that a false inventory may have been made for the pur- 
pose of deceiving the insurer, and that it was made for the purpose 
of making false representations to other parties. The question relates 
to the value of the goods destroyed for which the insured is making 
claim and it is material. The attempted fraud is a breach of the 
condition of the policy and is a bar to recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 


Certiorari to the Court of Appeals, Parish of Calcasieu. 

Action by the Richard D’Aigle Company, Limited, against the Western 
Insurance Company of Pittsburg. A judgment for defendant was re- 
versed by the Court of Appeals, and defendant applies for certiorari or 
writ of review. Reversed, and judgment of District Court made judgment 
of Court of Appeals. 


Thomas C. Plauche, of Lake Charles, for Plaintiff. 
John C. Hollingsworth, of New Orleans, for Defendant. 


SOMMERVILLE, J. 


Plaintiff's claim is on a New York standard fire insurance 
policy. It is resisted by the company on two conditions contained 
in the policy, namely :— 

“This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact or 
circumstance concerning this insurance or the subject thereof; 
or if the interest of the insured in the property be not truly 
stated therein; or in case of any fraud or false swearing by the 
insured touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss” 

—and for the violation of the iron safe clause contained therein. 

A judgment in favor of the defendant in the District Court 
was reversed by the Court of Appeals, and the judgment of the 
latter court is before us for review. 

The defendant company alleges that plaintiff made a fraudulent 
inventory in the latter part of the year 1912, a short time prior 
to the fire which destroyed the stock of goods belonging to plain- 
tiff and insured by defendant, and that this inventory, together 
with one taken earlier in the same year, was submitted to the 
officers of the company after the fire. 

[1] ‘The policy required that at least one inventory should be 
made annually, and plaintiff made two inventories during the 
year. These inventories, together with others taken in previous 
years, were kept in an inventory book, and all of, these inven- 
tories were submitted after the fire to the officers of the defend- 
ant company at one time. But, in making its proof of loss, 
plaintiff based its claim upon the inventory taken in the early 
part of the year, which was not shown to have been fraudulently 
made, and it seeks to evade the consequences of the provision of 
the policy quoted above which says that :— 
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“In case of any fraud or false swearing by the insured touch- 
ing any matter relating to this insurance or the subject thereof, 
whether before or after a loss,” shall avoid the policy. 


The condition is clear and explicit, and it is reasonable. Plain- 
tiff did attempt to perpetrate a fraud when it entered a fraudu- 
lent inventory upon its inventory book, and when it submitted 
this fraudulent inventory to the defendant company. It falsely 
misrepresented that it had a stock of goods of some $23,000 on 
hand, when in reality it had a stock valued at about $11,000. 


In the case of Jones & Pickett, Ltd., vs. Michigan Fire & 
Marine Ins. Co., 132 La. 847, 61 South. 846, where the insured 
showed that certain foreclosure proceedings against the property 
insured had been withdrawn and the claim was settled before 
the fire occurred, and that there was no existing seizure at the 
time of the fire, and that the risk had not been increased by such 
abandoned seizure, it was held that the condition providing that 
the policy should be avoided in the event of a seizure was a 
binding condition upon the parties and that the policy had been 
avoided by the violation of the condition, and that it (the policy) 
had not been revived when the seizure was released before the 
fire occurred. 


In that case the decision in Imperial Fire Ins. Co. vs. Coss 
County, 151 U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231, was quoted 
from as follows :— 


“Contracts of insurance are contracts of indemnity upon the 
terms and conditions specified in the policy or policies embody- 
ing the agreement of the parties. For a comparatively small 
consideration the insurer undertakes to guarantee the insured 
against loss or damage upon the ferms and conditions agreed upon 
and upon no other, and when called upon to pay, in case of loss, 
the insurer therefore may justly insist upon the fulfillment of 
these terms. If the insured cannot bring himself within the 
conditions of the policy, he is not entitled to recover for the 
loss. The terms of the policy constitute the measure of the in- 
surer’s liability, and, in order to recover, the assured must show 
himself within those terms; and if it appears that the contract 
has been terminated by the violation on the part of the assured 
of its conditions, then there can be no right of recovery. The 
compliance of the assured with the terms of the contract is a 
condition precedent to the right of recovery. If the assured has 
violated, or failed to perform, the conditions of the contract, and 
such violation or want of performance has not’ been waived by 
the insurer, then the assured cannot recover. It is immaterial 
to consider the reasons for the conditions or provisions on which 
the contract is made to terminate, or any other provision of the 
policy which has been accepted and agreed upon. It is enough 
that the parties have made certain terms and conditions on which 
their contract shall continue or terminate. The courts may not 
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make a contract for the parties. Their function and duty consist 
simply in enforcing and carrying out the one actually made.” 

[2] The contention of plaintiff that the fraudulent inventory 
made in September was not made for the purpose of deceiving 
the defendant, and that it had not made out its proof of loss from 
such false inventory, is immaterial. It submitted the two in- 
ventories made in 1912, together with inventories made in pre- 
vious years, to defendant without any explanation whatever. 
The wide discrepancy between the two inventories caused the 
defendant to suspect fraud, and to refuse to pay the amount 
fixed in the policy. It may have been that the second, and fraudu- 
lent inventory, made in 1912, was made to deceive others when 
additional insurance was sought and obtained by plaintiff, or it 
may have been made for some other purpose. 

In the case of Claffin vs. Insurance Co., 110 U. S. 81, 3 Sup. 
Ct. 507, 28 L. Ed. 76, it was decided, as set forth in the syllabus :— 

“Although it appeared that the statements were not made for 
the purpose of deceiving the insurer, but for the purpose of cov- 
ering up some false statements previously made to other parties, 

“Held, that the motive which prompted them was immaterial, 
since the questions related to the ownership and value of the 
goods, and were material, and that the attempted fraud was a 
breach of the condition of the policy and a bar to recovery.” 

The case is with the defendant on the question of fraud, and 
it should have been decided in its favor. It becomes unnecessary 
to consider the iron safe clause which was also violated, by failing 
to keep all of the books of the plaintiff company in an iron safe 
while the place of business was closed; or by failing to have 
kept them in some place not exposed to any fire which would 
destroy the building of the insured. 

While the books of plaintiff which were not kept in an iron safe 
were not books in daily use for making entries therein, they 
were in use for reference by the bookkeeper and others, and 
they should have been kept in accordance with the agreement in 
the policy. Hiller vs. Ins. Co., 125 La. 938, 52 South. 104, 32 
L. R. A. (N. S.) 453. 

It is therefore ordered, adjudged, and decreed that the judg- 
ment of the Court of Appeals, First Circuit, parish of Calcasieu, 
be annulled, avoided, and reversed, and the judgment of the 
District Court be made the judgment of the Court of Appeals in 
this case. 
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ST. LOUIS COURT OF APPEALS. 


MIssourI. 


UNITED STATES COOPERAGE & HANDLE CO. 
vs. 


FIREMEN’S FUND INS. CO. (No. 13843.)* 


INSURANCE—FIRE INSURANCE—AVERAGE CLAUSE—VALID- 
ITY—COINSURANCE. 

The provision of a fire policy on the contents of several warehouses that 
it covers in each of them in proportion to the value in each to the 
total value in all is valid, and applicable in apportioning loss for a 
fire in one of the buildings, between such policy and others in other 
companies on the contents of all such buildings, part only of them 
containing such clause, but each providing that its liability shall 
not be “greater than the amount hereby insured shall bear to the 
whole insurance.” 


(For other cases, see Insurance, Cent. Dig. §§ 1285-1290; Dec. Dig. § 504.) 


Appeal from Circuit Court, Dunklin County; W. S. Walker, Judge. 

Action by the United States Cooperage & Handle Company against 
the Firemen’s Fund Insurance Company. Judgment for plaintiff, and 
defendant appeals. Reversed. 


Fyke & Snider, of Kansas City, for Appellant. 
J. L. Fort, of Bloomfield, for Respondent. 
ALLEN, J. 

This is an action upon a fire insurance policy. On April 15, 
1910, the defendant insurance company issued to plaintiff a 
policy of insurance in the amount of $5,500 on plaintiff’s stock 
of staves in eleven sheds, or warehouses, numbered from 1 to 
11, inclusive, and on certain other property as well, situated on 
plaintiff’s premises at Malden, Mo. On October 26, 1910, a fire 
occurred by reason of which the stock of staves in one of these 
sheds—to wit, shed No, 9—was damaged in the sum of $1,618.30. 
At the time of the fire the value of the stock of staves in this 
shed was $1,813.30, while the total value of such stock in all 
of the warehouses was $31,372.77. Defendant’s policy contained, 
inter alia, the following provision :— 

“This company shall not be liable under this policy for a 
greater proportion of any loss on the described property than 
the amount hereby insured shall bear to the whole insurance, 
whether valid or not, or by solvent or insolvent insurers, cover- 
ing such property, and the extent of the application of the in- 
surance under this policy or of the contribution to be made by 
the company in case of loss may be provided by agreement or 
condition written herein or attached or appended hereto.” 


* Decision rendered, Mar. 2, 1915. 174 S. W. Rep. 193. 
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The policy also contained the following stipulation, hereinafter 
referred to as the “average clause,” viz. :— 


“Tt is understood that this policy covers in each of the ware- 
houses in a proportion that the value in each warehouse bears 
to the total value in all the warehouses.” 


At the time of the loss plaintiff’s stock of staves in the eleven 
buildings mentioned was insured in eleven other companies, one 
of which had issued two policies thereon, making in all thirteen 
policies covering such stock; all of said other policies, except 
one, also covering other property such as buildings, fixtures, etc. 
We are here, however, directly concerned only with the loss on the 
stock of staves contained in the warehouse known as shed No. 9. 
The total insurance on the entire stock of staves was $23,574.68. 
Fach of the twelve other policies likewise contained the provi- 
sion above quoted from defendant’s policy, to the effect that 
the company would not be liable for a greater proportion of any 
loss than the amount thereby insured should bear to the whole 
insurance. Seven of them also Contained, either verbatim or 
in substance, the above mentioned “average clause” contained 
in defendant’s policy, while the remaining five thereof did not 
contain such clause. 

Subsequent to the fire an adjustment was made, in which it 
is said that defendant did not participate. In apportioning the 
loss among the insurance companies, the adjuster failed to take 
into account the fact that some of the policies contained the so- 
called average clause, while others did not, and apportioned the 
loss pro rata among all of the companies interested. Afterwards 
four of the insurance companies, including defendant, caused a 
new apportionment of the loss to be made, which had the effect 
of reducing the liability under each policy containing the average 
clause, and of increasing that under each of the policies which 
did not contain such clause. Defendant has paid the amount 
which by this second apportionment was found to be due under 
its policy, and this suit is to recover the difference between this 
sum and that which the first apportionment showed to be due 
from defendant; such difference being $165.02. 

It is unnecessary to refer to the pleadings, for reasons that 
will appear. ‘The cause was tried upon an agreed statement of 
facts, by the concluding paragraph of which it is agreed as 
follows :— . 

“Tf the court shall hold that the average clause is invalid, and 
that the first apportionment was correct, then judgment shall 
be rendered for plaintiff. If the court shall hold that the average 
clause is valid, and the last apportionment is correct, then judg- 
ment shall be rendered for defendant.” 

The trial below, before a court without the intervention of a 
jury, resulted in a judgment for plaintiff, and defendant prose- 
cutes the appeal. 
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Upon what theory the court proceeded in rendering judgment 
for plaintiff does not appear. Respondent suggests no reason 
why the so-called average clause should be held to be invalid. 
There is no contention that it comes in conflict with any statute 
in force at the time, nor do we perceive that it does. Certainly 
no express statutory inhibition against a clause such as this in 
a fire insurance policy appears, and we see nothing in the insur- 
ance statutes then in force (Rev. Stat. 1909) which by implication 
or intendment could have the effect of invalidating such a pro- 
vision in a contract of insurance. 


The case is said to be one of first impression in this state, and 
it does appear that the precise question involved has not been 
passed upon by our courts. Such a clause, however, is by no 
means a new thing in fire insurance policies, but, on the con- 
trary, is said to be as old as the coinsurance clause. See Dahms 
& Sons vs. Insurance Co., 153 Iowa loc. cit. 175, 132 N. W. 870, 
Ann. Cas. 1913D, 1301. We have been referred to no authority, 
and have found none, holding such a clause invalid; and we 
know of no good reason why such a ruling should be made, in 
the absence of any statutory provision compelling it. 


Considering defendant’s liability as unaffected by other in- 
surance on the property, it is apparent that this clause, if en- 
forced, has the effect of making defendant’s policy cover the 
stock in any one shed only to the extent of such fractional part 
of defendant’s whole insurance on stock as the value of the 
stock in such shed at the time of the loss might be of the total 
value of the stock then in all of the sheds. Though the total 
insurance named in defendant’s policy was $5,500, all of this 
did not apply on the stock of staves, but a minor part on build- 
ings, etc., and the effect of the average clause would be to dis- 
tribute this insurance on stock among the different warehouses, 
so that the amount thereof covering the stock in any one ware- 
house would be the above mentioned fractional part of the whole 
of such insurance. 

It was on this basis that the amount of defendant’s insurance 
on the damaged stock, and that of other companies having like 
policies thereon, was determined by the second apportionment ; 
that of the remaining companies (whose policies did not contain 
the average clause) being the total amount of insurance on stock 
vouchsafed in their respective policies. Having thus determined 
the amount of insurance carried by each company on the dam- 
aged stock, the loss was apportioned among all of the companies 
in proportion to the insurance thus found to be carried by each 
thereon, in accordance with the coinsurance clause first above 
quoted, common to all of the policies. 

Respondent’s argument, as we gather it, appears to be that 
all of the policies should be placed upon the same basis, for the 
reason that by this means alone an equitable apportionment of 
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the loss may be made among the different companies. The sole 
authority relied upon by respondent is the decision of the Supreme 
Court of Vermont in Chandler vs. Insurance Co., 70 Vt. 562, 
41 Atl. 502. The ruling in that case is sufficiently indicated by the 
brief syllabus thereof, which is as follows :— 


“When there is a total loss of property covered by several 
policies, some specific and some blanket, and the total loss is less 
than the total insurance, the proportion of blanket insurance 
to each item is the proportion of the value of the whole property 
to the value of that item. The blanket being thus converted into 
a specific policy, each company, as the policies provide, must 
bear such proportion of the loss as the sum insured by it bears to 
the total insurance.” 


The case is said to be “on all fours” with this, and to furnish 
authority for sustaining the first apportionment and affirming 
the judgment. But, if we are asked to regard the policies not 
containing the average clause as having been converted into 
policies having such clause, and thus find the amount of insurance 
carried by each company on the damaged stock before appor- 
tioning the loss, our answer is that to do so would be to do vio- 
lence to the language employed in the policies. The Supreme 
Court of New Jersey, in Grollimund vs. Insurance Co., 82 N. J. 
Law, 618, 83 Atl. 1108, refused to follow the ‘Vermont rule,” 
applied in the Chandler Case, in part upon the ground that lawful 
contracts of insurance, when the terms thereof are not ambiguous 
or doubtful, should be enforced as made. See, also, Schmaelzle 
vs, Insurance Co., 75 Conn. 397, 53 Atl. 863, 60 L. R. A. 536, 
96 Am. St. Rep. 233. We see nothing to justify the application 
of this rule to the facts of this case. The insured would be 
fully indemnified under either apportionment; and the policies 
themselves appear to furnish the correct basis for apportioning 
the loss among the various companies. 

Without the average clause defendant’s policy would here at- 
tach to the contents of any shed to the extent of the total amount 
of its insurance on stock. As the stock was located in eleven 
different sheds, defendant, without increase of premium, would 
incur many times the risk of loss which it would incur under 
specific policies issued in proportional amounts on the contents 
of the separate buildings. Presumably the premium paid was 
for carrying the risk which by the terms of defendant’s policy 
it agreed to carry. The greater hazard could be readily avoided 
by attaching a clause of the character in question. There is 
nothing unreasonable in this; the effect being the same as though 
the proportion of the stock in each shed had been determined 
beforehand and specific policies issued covering the various 
items. See Dahms & Sons Co. vs. Insurance Co., 153 Iowa 168 
132 N. W. 870, Ann. Cas. 1913D, 1301; Insurance Co. vs. Ayers, 
88 Tenn. 728, 13 S. W. 1090. 
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The second apportionment appears to be proper, in that it 
first finds the amount of insurance on the contents of the particu- 
lar shed in question, under each of the respective policies, pre- - 
cisely according to their terms; and the loss is then apportioned 
among all of the companies in such proportion as each company’s 
said insurance on such contents bears to the total insurance 
thereon, as the policies provide. Thus effect is given to both 
the average clause and to the coinsurance clause in defendant’s 
policy. This is the contract of insurance which the parties made. 
The language employed is not of doubtful import; and it is 
not our province to make a different contract for the parties, or 
to modify that which they made. See Page vs. Insurance Office, 
74 Fed. 203, 20 C. C. A. 397, 33 L. R. A. 249. 

We are of the opinion that, under the agreed statement of facts, 
plaintiff was not entitled to recover. 

The judgment below will therefore be reversed. 

It is so ordered. 

Reynolds, P. J., and Nortoni, J., concur. 


KANSAS CITY COURT OF APPEALS. 


Missouri. 


SMITH 
vs. 


AMERICAN AUTOMOBILE INS. CO. (No. 11442.)* 


1. INSURANCE—REPRESENTATIONS—MATERIALITY—AGE OF 
AUTOMOBILE. 


Where an insurance company charged a higher rate for fire insurance on 
automobiles as a car grew older, and did not write insurance on any 
car prior to a 1908 model, a representation by an applicant for in- 
surance in 1912 that his automobile was a 1910 model, when in fact 
it was a 1907 model, was, as matter of law, though made innocently, 
material to the risk within Rev. St. 1909, § 7024, providing that the 
warranty of any fact in an application for insurance shall, if not 
material to the risk, be deemed, held, and construed as a representa- 
tion only, especially where the evidence showed that automobiles 
depreciated very rapidly and that the danger of self-ignition increased 
with age, and hence it was error to submit the materiality of such 
misrepresentation to the jury, as the question was whether the com- 
pany would have insured the automobile at all or would have limited 
itself to the premium charged had the true fact been known, and not 
whether the fire was attributable to the age of the car which would 
have been a question for the jury. 


(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 





* Decision rendered, April 5, 1915. 175 S. W. Rep. 113. 
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2. INSURANCE—REPRESENTATIONS—EFFECT OF MISREPRE- 
SENTATION. 


The effect of a representation by an applicant for insurance on an auto- 
mobile that it was a 1910 model, when it was in fact a 1907 model, was 
not avoided by the fact that the insurance agent went to see the car, 
where there was no means of telling by inspection the year of its 
manufacture and the applicant knew that the agent had no knowledge 
regarding such year except what he was told. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


3. INSURANCE—REPRESENTATIONS—EFFECT OF MISREPRE- 
SENTATION. 


It was immaterial, so far as its effect in avoiding a policy was concerned, 
whether an applicant for insurance on an automobile told the insur- 
ance agent that it was a 1910 model, when it was in fact a 1907 
model, or that he bought it for a 1910 model, where he knew the agent 
was relying on the representation as a statement of fact and knew 
that the statement was received by the company, since it was put in 
the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 538-542; Dec. Dig. § 253.) 


4. INSURANCE — MISREPRESENTATIONS — KNOWLEDGE OF 
AGENT OR BROKER. 

Where an applicant for insurance spoke about insurance on an automobile 
to C., who was writing other insurance but handled fire insurance only 
by brokering it, and C. applied to a broker, who placed the insurance 
with a company through its regular agent receiving a part of the 
agent’s commission and.dividing it with C., and there was no evidence 
of any action on the part of the company recognizing C. as its agent 
or evidence of facts from which authority to represent it might be 
inferred, C. was no more than an insurance broker and was the 
agent of the applicant, even though he solicited the insurance, and 
though he knew that the applicant did not know what model the car 
was or though he failed to obtain information which he should have 
secured, the effect of the statement transmitted to the company and 
embodied in the policy as a warranty that the car was a 1910 model 
was not thereby avoided. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


Error to Circuit Court, Jackson County; Harris Robinson, Judge. 
Action by Dilla C. Smith against the American Automobile Insurance 
Company. Judgment for plaintiff, and defendant brings error. Reversed. 


Morrison, Nugent & Wylder, of Kansas City, for Plaintiff in Error. 
Grant I. Rosenzweig and C. E. McCoy, both of Kansas City, for 
Defendant in Error. 
TRIMBLE, J. 
Plaintiff brought suit on a policy of fire insurance covering 
her automobile. It was insured October 12, 1912, and about a 
month later, while plaintiff was riding therein, it took fire by 
self-ignition and was destroyed. The policy contained a war- 
ranty that the automobile was a model of 1910 (which means 
that it was manufactured that year). Plaintiff knew the policy 
contained this warranty, and the machine was stated to be a 1910 
model in the statement of loss furnished the company and also 
in the petition. It is agreed, however, that the machine was in 
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fact a model of the year 1907. And the defense is that this 
misrepresentation and warranty rendered the policy void, it 
being claimed that this warranty was “material to the risk,” and 
therefore not affected by section 7024, R. S. Mo. 1909, which 
avoids the effect of all other warranties. Although defendant 
contended that the materiality of the risk was established as a 
matter of law and demurred to the evidence in chief and at the 
close of the case, the trial court took the view that it was a ques- 
tion for the jury and submitted the case upon that question. The 
jury found for plaintiff, and defendant has appealed. 


Plaintiff purchased the car about the 30th of August, 1912, 
obtaining it from her son-in-iaw, a Mr. Leppert, in payment of 
some money he owed her. ‘The car was bought new in May,” 
1907, by a Mr. Jacques, who kept it about two years and then 
sold it to Mr. Nellist, who owned it for several months and then 
sold it to a man by the name of Meyer, who in turn afterward 
sold it to Mr. Tibbetts, and about April, 1912, he traded it to 
Leppert for an equity in a house. After the son-in-law, Lep- 
pert, turned the car over to plaintiff, it was insured under the 
policy in controversy. 


Leppert attended to the procuring of the insurance in ques- 
tion, and plaintiff says he acted for her in so doing. He spoke 
to a man by the name of Cashen about getting insurance on the 
car for his mother-in-law. He had known Cashen when the two 
were on the police force together. At this time Cashen was an 
insurance broker and was writing life and accident insurance 
for the Columbia National Life Insurance Company. He was 
not an agent for defendant and never had been. He never had 
had anything to do with a policy of insurance in the defendant 
company prior to the policy now in suit, and has had nothing to 
do with any since. He was writing life and accident insurance, 
but not fire nor liability insurance. Whenever, in the course of 
his business, he ran across insugance outside of his line, he took 
it to some firm and “brokered” it with them; they paying him a 
commission. When Leppert told him of the car and that insur- 
ance was wanted on it, Cashen undertook to get it for him. Lep- 
pert orally described the car to him, Cashen noting down the 
items thereof.. In describing the car, Leppert told him it was a 
1910 model. Both he and Leppert say Leppert told him he 
“bought it for a 1910 model.” When Leppert’s deposition was 
first taken, however, he said he represented to Cashen that it was 
a 1910 model; that he did so because that was what was repre- 
sented to him when he got it and he knew nothing to the con- 
trary. Cashen went and looked at the machine, but he knew 
nothing about automobiles, and it is admitted that there was 
nothing whatever about the automobile by which its model. year 
could be told. It is of little moment whether Leppert told Cashen 
he bought the car for a 1910 model or that it was such. Both 
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men treated the matter as a statement of fact that it was a 1910 
model, and it was so acted upon by Cashen with Leppert’s knowl- 
edge. Cashen did not tell Leppert any particular company he 
would get the insurance from, but took the information he had 
gathered to a man by the name of McCarty, who was an in- 
surance broker and agent for two fire insurance companies, but 
who was not agent for the defendant and never had been. 
Whenever he obtained an opportunity to effect automobile in- 
surance, he would place it in various companies, some of such 
insurance with the defendant and some with other companies. 
McCarty placed the insurance in question with the defendant 
company through its regular agents, Ennis & O’Brien, who 
paid McCarty 20 per cent of their commission, one-half of 
which 20 per cent McCarty paid to Cashen. The latter had 
nothing further to do with the matter, and, as stated before, 
has never obtained any insurance placed with defendant either 
before or since. 

[1] The rate sheet issued by the defendant to its agents, 
and by which they were governed in writing automobile insurance, 
prohibited the writing of fire insurance upon “any car prior to 
1908 model.” It allowed liability insurance to be writtén on 
cars more than four years old but not fire insurance. And the 
testimony was that no fire insurance was permitted or written on 
cars over that age. The rate sheets also showed that there was 
a continuous decrease in the amount of insurance allowed on 
a car the older it got during the years a car was insurable. There 
is a dispute between the parties as to whether or not the rate 
increased as the car grew older and the amount of insurance 
permitted grew less, but the testimony is, and the two rate 
sheets when used jointly bear this out, that the rate increased. 
But whether it did or not, certain it is that insurance was not per- 
mitted on any model prior to that of 1908. It was also shown 
in evidence that cars depreciate very rapidly and that after 
three years they are not considered of so much value; that as 
cars grow older the chances of self-ignition increase on account 
of the wear and vibration whereby the quantity of gasoline used 
is greater and fire is more apt to occur. It would seem to be in 
accord with common knowledge that a five year old automobile 
would be less valuable than, and not so safe a risk as, one two 
years old, and that the effects of wear and tear would be more 
likely to manifest themselves in the older car. If the fact that 
the machine is five years old instead of two is not material to 
the risk, we cannot well see what would be. But, however this 
may be, certainly the company has a perfect right to say it will 
not insure an automobile that is over four years old. And if 
the car was represented to the company to be only two when 
it was five years old, and the company had no means or oppor- 
tunity of knowing any different, then there was no contract of 

Vol. XLV.—48 
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insurance entered into by the company with reference to this 
car. Hence we think the representation as to the age of the 
car was material to the risk as a matter of law. The principle 
involved is more than the question whether the fire was attribu- 
table to the age of the car. If that were the question, then of 
course it would be for the jury to say whether the misrepresenta- 
tion was material to the risk. But the materiality depends upon 
whether, had the true fact been known, the company would 
have insured it at all or would have limited itself to the premium 
charged. Boggs vs. American Ins. Co., 30 Mo. 63, loc. cit. 68. 
Whenever the misrepresentation “would have, or might have, a 
real influence upon the underwriter, either not to underwrite at all, 
or not to underwrite except at a higher premium, it must be 
deemed material to the risk.” Columbian Ins. Co. vs. Lawrence, 
10 Pet. 507, loc. cit. 516, 9 L. Ed. 512. To the same effect 
is Kennefick-Hammond Co. vs. Norwich, etc., Ins. Society, 119 
Mo. App. 308, loc. cit. 312, 80 S. W. 694; Armour vs. Trans- 
atlantic Fire Ins. Co., 90 N. Y. 450; Gould vs. New York Mut. 
Fire Ins. Co., 47 Me. 403, 74 Am. Dec. 494; Goddard vs. Moni- 
tor, etc., Ins. Co., 108 Mass. 56, 11 Am. Rep. 307. 


And although the question of materiality is generally held to 
be a question for the jury, yet “when the risk is undoubtedly ma- 
terial, when it is of such a character as to strike all informed and 
fair minds alike, then the question of the materiality of the risk 
is a question of law for the court and should be so declared.” 
Dolan vs. Missouri, etc., Ins. Co., 88 Mo. App. 666, loc. cit. 673. 
It is for the jury to determine “except in such clear cases as can 
be determined by the court as a matter of law.” Hanna vs. 
Orient Ins. Co., 109 Mo. App. 152, loc. cit. 156, 82 S. W. 1115. 
It was said in Harris vs. St. Paul Ins. Co. (Sup.) 126 N. Y. 
Supp. 118, that it was perfectly clear that a car constructed in 
1906 was not of the same insurable value, when insured in 1909, 
as a car constructed in 1907, and a representation that the car 
insured was a 1907 model when it was one of the year before, 
was material to the risk and avoided the policy. 


Nor does the fact that the misrepresentation was innocently 
made change or affect the matter. Armour vs. Transatlantic 
Fire Ins. Co., 90 N. Y. 450; Gould vs. New York, etc., Ins. 
Co., 47 Me. 403, 74 Am. Dec. 494. In Seal vs. Farmers’, etc., 
Ins. Co., 59 Neb. 253, loc. cit. 257, 80 N. W. 807, 808, it is said :— 


“When the insurer makes inquiry about facts material to the 
risk, he is justified in acting on the assumption that the informa- 
tion imparted by the applicant for insurance is correct. He is 
entitled to know whether the property to be insured is incum- 
bered, and, if so, to what extent, so that he may act intelligently 
in determining whether he will accept or decline the risk. The 
representations of the applicant become the basis of insurance, 
and if they be false, touching matters material to the risk, the 
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contract obtained through their influence cannot be enforced; 
and it is, in such case, quite immaterial whether the misstate- 
ment resulted from bad faith or from accident or ignorance. 
See Davenport vs. New England Ins. Co., 6 Cush. (Mass.) 340; 
Hayward vs. New England Mutual Fire Ins. Co., 10 Cush. 
(Mass.) 444; Brown vs. People’s Mutual Ins. Co., 11 Cush. 
(Mass.) 280; Jacobs vs, Eagle Mutual Fire Ins. Co., 7 Allen 
(Mass.) 132; Anderson vs. Fitzgerald; 4 H. L. Cas. (Eng.) 
484; Byers vs. Farmers’ Ins. Co., 35 Ohio St. 606 [35 Am. Rep. 
623]; Ryan vs. Springfield F. & M. Ins. Co., 46 Wis. 671 
[1 N. W. 426]; Glade vs. Germania Fire Ins. Co., 56 Iowa 
400 [9 N. W. 320].” 


So that, without regard to whether the representation was 
made in good faith or not, since it affected the very subject- 
matter of the insurance contract and placed the automobile in’ 
a class that made it appear insurable when it was not, the war- 
ranty that it was a 1910 model was material to the risk and can 
be so declared as a matter of law. 


[2, 3] But plaintiff seeks to avoid the effect of Leppert’s rep- 
resentation by the fact that Cashen went to see the car. It is ad- 
mitted, however, that there was no means of telling by an in- 
spection of the car what model it was, and hence the inspection by 
Cashen afforded him no opportunity of ascertaining the true 
facts. He still had to rely upon what Leppert told him. And 
Leppert knew the only knowledge Cashen could get in regard 
to the car was such as he was giving him and that his informa- 
tion would be all that would be available and would be acted 
upon if insurance was issued. It would seem that, under the 
circumstances, there is little or no difference, in effect, between 
Leppert telling him he bought it for a 1910 model and telling 
him it was such. Either one, under the circumstances, was 
the statement of a fact upon which he knew Cashen was relying, 
and which plaintiff afterwards knew was received by the company, 
since it was put in the policy. 

[4] But if there be a difference in the two statements, and the 
one he now savs he made be such as would require Cashen 
to learn for himself what model the car was, this would not 
affect defendant’s liability unless Cashen was defendant’s agent. 
Under the evidence, Cashen was no more than an insurance 
broker. Edwards vs. Home Ins. Co., 100 Mo. App. 695, 73 S. W. 
881; Indiana Ins. Co. vs. Hartwell, 123 Ind. 177, 24 N. E. 
100; Gude vs. Exchange Fire Ins. Co., 53 Minn. 220, 54 N. W. 
1117: Freedman vs. Providence, etc., Ins. Co., 182 Pa. 64, 
37 Atl. 909; Sellers vs. Commercial Fire Ins. Co., 105 Ala. 282, 
16 South. 798; Lycoming Fire Ins. Co. vs. Rubin, 79 Ill. 402; 
Stone vs. Franklin Fire Ins. Co., 105 N. Y. 543, 12 N. E. 
45; Bateman vs. Lumberman’s Ins. Co., 189 Pa. 465, 42 Atl. 184; 
Fromherz vs. Yankton Fire Ins. Co., 7 S. D. 187, 63 N. W. 784. 
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An insurance broker is, in general, the agent of the insured and 
not of the insurer, and, after obtaining a valid contract of in- 
surance, is the agent of neither party. Pringle vs. Attna Life 
Ins. Co., 123 Mo. App. 710, 101 N. W. 130. He may, however, 
become an agent of the insurer if there is evidence of any action 
on its part recognizing him as such or of facts from which 
authority to represent it may be inferred. Allen vs. German 
American Ins. Co., 123.N. Y. 6, 25 N. E. 309. There is no evi- 
dence of any such action on the part of the company, nor of 
facts from which agency can be inferred. Hence Cashen was 
a broker and nothing else, and if he failed to obtain any in- 
formation he should have secured, or if what Leppert told him 
was sufficient to notify him that Leppert did not know what 
model the car was, then this cannot affect defendant. Bradley 
vs. German American Ins. Co., 90 Mo. App. 369; American Fire 
Ins. Co. vs. Brooks, 83 Md. 22, 34 Atl. 373. 

The fact that Cashen may have solicited the insurance from 
Leppert and that he received a commission does not change the 
situation. It seems that what Cashen did do was to solicit of 
Leppert insurance in his line, and that, when he did so, Leppert 
then spoke to him of getting insurance on his mother-in-law’s 
automobile. But even if he solicited it in the first place and 
got a commission for his trouble, he was not the agent of de- 
fendant. 

“An insurance broker must be distinguished from an ordinary 
agent. He is generally the agent of the insured, and hence may 
bind him by his concealments and representations made in the 
course of the negotiations. * * * But the mere fact that he 
solicits the insurance from the insured and receives a commis- 
sion from the company which delivers the policy to the insured 
does not make him the agent of the company.” Elliott on Fire 
Ins. § 157. 

“The fact that the broker receives his compensation or com- 
mission from the insurance company does not make him its 
agent.” 2 Clement on Fire Ins. 476; American Fire Ins. Co. vs. 
Brooks, 83 Md. 22, 34 Atl. 373. 

As soon as the company discovered the misrepresentation, it 
promptly tendered the money for the premium back to plaintiff. 
Under the evidence, the automobile was clearly not within the 
subject matter of defendant’s insurance, and the misrepresenta- 
tion was, as a matter of law, material to the risk, and the trial 
court should have so declared. 

The judgment must therefore be reversed. It is so ordered. 
All concur. 
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SUPREME COURT OF NORTH CAROLINA. 


LEA ET AL. 
vs. 
ATLANTIC FIRE INS. CO. (No. 255.)* 
1, INSURANCE—FIRE INSURANCE—ORAL CONTRACTS. 


Unless prohibited by statute, an oral contract of fire insurance will be 
upheld 
(For other cases, see Insurance, Cent. Dig. §§ 203-209; Dec. Dig. § 131.) 


2. INSURANCE — FIRE INSURANCE — “BINDING SLIP” — 
“BINDER.” 
The —— of an agreement for insurance, called a “binding slip” 
“binder,” and intended to give temporary protection pending in- 
vesllendien of the risk and issuance of a formal policy, constitutes 
a valid contract, unless prohibited by statute. 


(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132.) 


3. INSURANCE—FIRE POLICIES—PAROL CONTRACT. 

That a standard form of policy has been adopted by statute does not in- 
validate a parol contract of insurance evidenced by a binder; the 
purpose of the statute not being to preclude a party from having in- 
surance before the policy was issued, but merely to protect the insured 
by providing a plain intelligible policy. 

(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132.) 


4. INSURANCE—FIRE POLICIES. 
Evidence held to show the creation of a parol contract of insurance and 
the issuance of a binder pursuant to the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


5. INSURANCE—FIRE POLICIES—AUTHORITY OF AGENT. 
Evidence held to show that defendant’s agent was authorized to enter into 
a parol contract of insurance. 


(For other cases, see Insurance, Cent. Dig. § 122; Dec. Dig. § 92.) 


6. INSURANCE—FIRE POLICY—PAYMENT OF PREMIUMS. 


An arrangement by the agent for an insurance company, who was also 
cashier of a bank, that the amount of the premium should be charged 
against insured’s account at the bank, does not invalidate the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 


Appeal from Superior Court, Wake County; Whedbee, Judge. 

Action by J. T. Lea and J. W. Adcock, copartners doing business as 
Lea & Adcock, against the Atlantic Fire Insurance Company. From a 
judgment for plaintiffs, defendant appeals. Affirmed. 


This is an action to recover upon two contracts of insurance. The 
record discloses that the plaintiffs, Lea & Adcock, were, in December, 
1913, and January, 1914, doing a leaf tobacco business at Fuquay Springs, 


* Decision rendered, Mar. 31, 1915. 84 S. E. Rep. 813. 
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N. C.; that they owned a large quantity of leaf and scrap tobacco then 
in the Banner Warehouse; that on the 17th of December, 1913, they ap- 
plied to Howard & Aiken, agents of the defendants, for $3,000 of insur- 
ance on said stock of tobacco, and that on the 9th day of January, 1914, 
plaintiffs likewise applied to said agents for $2,500 additional insurance 
on said stock of tobacco in the Banner Warehouse; that when application 
was made to the said agents for the said insurance the said agents agreed 
with the plaintiffs that they would insure said stock of tobacco; and that 
they did execute the two paper writings spoken of as “Binders,” in words 
and figures as follows, to wit :— 


“$3,000.00 on stock of tob. Lea & Adcock. Atlantic, Raleigh, 12 mos. 
12/17/13. 
“Howard & Aiken, Agts.” 
“$2,500.00 on Lea & Adcock stock tob. 12 mos. Atlantic, Raleigh, 
1/9/14. 
“Howard & Aiken, Agts.” 


On the 26th of January, 1914, and before policies of insurance had 
been issued and delivered to the plaintiffs, a fire broke out in a neighbor- 
ing warehouse, called the Farmers’ Warehouse, which fire spread to the 
Bannér Warehouse and consumed it, together with the stock of tobacco 
therein. The next day after the fire the plaintiffs notified the defendants 
of the fire and of their loss, and demanded payment for the same. The 
defendant declined and refused to make payment. The premiums upon 
the policies referred to in the binders had not been actually paid by the 
plaintiffs at the time of the fire, but credit had been extended to the 
plaintiffs, the amounts due thereon had been charged up by the defend- 
ants’ agents, Howard & Aiken, against the plaintiffs, Lea & Adcock. Mr. 
Howard, of Howard & Aiken, was cashier of the Fuquay Bank, and all 
premiums of Lea & Adcock, by a previous agreement, were charged. “A 
debit slip was returned the same as checks, and were cashed and returned 
and charged to Lea & Adcock’s account.” This arrangement had been 
in force between the parties for several years. In September, 1913, the 
plaintiffs had taken out other insurance in the defendant company, and 
the premium amounted to $33. The slip which was charged up by How- 
ard, the cashier, against Lea & Adcock on the September policy was of- 


fered in evidence as tending to show the said arrangement. It was for. 


$33. Mr. Chamberlain, who was in charge of the plaintiffs’ business, testi- 
fied that all of the plaintiffs’ insurance was under that arrangement, which 
arrangement had been in force for many years. 

Both Howard and Aiken, agents. of the defendant, were examined 
as witnesses. Mr. Howard, who is cashier of the bank, confirms the 
statement that the binders were issued by him as agent for the defendant, 
and “that a slip in each case would be placed in the bank against Lea & 
Adcock for the premium, and that this would be a debit ticket and would 
be returned and canceled as a voucher.” He says that this agreement 
was effective when the binders were issued, and that when credit was 
extended to Lea & Adcock, Howard & Aiken became responsible to the 
company with respect to remitting to them; that he looked after the 
financial end of the matter, but that Mr. Aiken, his partner, usually filled 
out the policies for tobacco. It appears in December that Mr. Aiken, 
who usually did this work, was absent, and that Howard did not have 
the time to fill out the policy until the fire occurred. Mr. Howard ex- 
plains about the blank policies, about fifty of these blank policies were 
in his possession as agent of the defendant, all signed up by the president 
and secretary of the defendant. He states that they were in the usual 
form, signed by G. H. Dortch, secretary, and by Chas. E. Johnson, presi- 
dent, and that they were sent to his firm from the Raleigh office; that 
he had them in his. possession when he gave both binders; that his firm 
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delivered the policies to the insured and did not have to send to Raleigh 
for the policies. He states that that is the only way that Howard & 
Aiken ever did business for the defendant, and that it was the usual and 
customary way of issuing policies; that they would report to the com- 
pany that they had issued a policy, but would never report that they 
had given a binder because the policy was to follow soon afterwards; 
that during the life of their agency Howard & Aiken issued one hundred 
and six policies for the defendants in this way, and that the premiums 
during their five-month agency amounted to over $1,000 net to the 
defendant; that it was not customary to notify the company of the 
issuing of any memorandum slip; and that they did not make a daily 
report of any binding slips. He further states that the policy issued by 
the defendant in September, 1913, was deposited in the Bank of Fuquay 
for safe-keeping. 

Mr. Aiken, the partner of Mr. Howard, says that the memorandum 
slip for the policy dated September 18th was not reported to the de- 
fendant; “we never reported a binder, we reported only the policy.” 
He says that the tobacco companies had printed forms of binders, which 
was a kind of preliminary insurance to take effect before the policy could 
be written, and that binders issued upon the tobacco of these companies 
were never reported to their general agents. This witness further states 
that on one occasion he asked Mr. Busbee, the general agent of the de- 
fendant, for a printed form of binder, as it was not always convenient 
to write out the policy immediately. Mr. Busbee stated that he would 
send one, but never did. The defendant required us to make daily re- 
ports when we issued a policy, but not as to binders. Blank forms of 
policies duly signed up by an officer of the defendant, identified by this 
witness, being fifty in number, and a large lot of stationery, which was 
furnished to the agents, including books, etc., were identified by this 
witness and oftered in evidence. 

A jury trial was waived, and by consent his honor found the facts 
in the form of answers to issues as follows :— 

1. Did the defendant through its duly authorized agents, Howard & 
Aiken, on the 17th of December, 1913, insure the plaintiffs’ stock of 
tobacco in the Banner Warehouse at Fuquay Springs in the sum of 
$3,000 for a period of twelve months? Answer: Yes. 

2. Did the defendant through its duly authorized agents, Howard & 
Aiken, on the 9th day of January, 1914, insure the plaintiffs’ stock of 
tobacco in the Banner Warehouse at Fuquay Springs in the sum of 
$2,500 for a period of twelve months? Answer: Yes. 

3. If so, was said insurance of $5,500 in force on the 26th day of 
January, 1913? Answer: Yes. 

4. Was said stock of tobacco so totally destroyed by fire on the 26th 
day of January, 1914? Answer: Yes. 

5. In what sum is defendant indebted to plaintiffs on account of said 
insurance? Answer: $5,500, with 6 per cent interest from May 21, 1914 
(sixty days after proof of loss). 

6. What was the value of the tobacco of the plaintiffs destroyed by 
fire at date of fire, January 26, 1914? Answer: $11,184.54. 

Judgment was entered in favor of the plaintiffs, and the defendant 
excepted and appealed. 


A. B. Andrews, Jr., and James H. Pou, both of Raleigh, for Appellant. 
Winston & Biggs, of Raleigh, for Appellees. 
ALLEN, J. 
There are several exceptions to the admission of evidence, but 
all of them were taken to preserve and present the contentions 
of the defendant: (1) That a standard form of policy of in- 
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surance having been adopted by statute, neither a parol contract 
of insurance nor a written memorandum of the contract, known 
as a binder, is valid; (2) that there is no evidence of a parol 
contract, and no evidence of a delivery of the binder; (3) that 
there is no evidence that Howard & Aiken, agents ‘of the de- 
fendant, had authority to make a contract of insurance, and if 
we are against the defendant on these positions, the evidence 
offered to prove these facts was competent. 

[1,2] 1. Is a parol contract of insurance or a memorandum 
of the contract, called a binder, valid, although a standard form 
of policy has been adopted by statute? In the absence of a 
statutory prohibition the great weight of authority is in favor 
of the validity of a parol contract of insurance. 19 Cyc. 600; 
Vance on Insurance, 155; Com. Marine Ins. Co. vs. Union 
Fire Ins. Co., 19 How. 318, 15 L. Ed. 636; Ins. Co. vs. Colt, 
20 Wall, 567, 22 L. Ed. 423; Phenix Ins. Co. vs. Ryland, 69 Md. 
437, 16 Atl. 109, 1 L. R. A. 549; Home Ins. Co. vs. Adler, 
71 Ala. 524; Fire Ins. Co. vs. Wilcox, 57 Ill. 182; Campbell 
vs. Ins. Co., 73 Wis. 108, 40 N. W. 661; Walker vs. Ins. Co., 
56 Me. 378; Floars vs. Ins. Co., 144 N. C. 235, 56 S. E. 915. 
In the last case this court said :— 

“It seems to be well established that, in the absence of some 

statutory inhibition, an oral contract of insurance, or to insure, 
will be upheld if otherwise binding, except, as suggested by one 
author, in the case of guaranty insurance’— 
—and this position is fully sustained by the other authorities cited. 
The memorandum of the agreement or binder is also well 
recognized and established as a valid contract of insurance. 
Vance on Insurance, 160; 19 Cyc. 395; Lipman vs. Ins. Co., 
121 N. Y. 457, 24 N. E. 699, 8 Ls R. A. 719; Kerr vs. Ins. Co. 
(D. C.) 124 Fed. 835; 1 Cooley, Ins. Briefs, 535, 16 A. & E. 
Ency. 851; Karelsen vs. Ins. Co., 122 N. Y. 545, 25 N. E. 921; 
Putnam vs. Ins. Co., 123 Mass. 324, 25 Am. Rep. 93; Gardner 
vs. Ins. Co., 163 N. C. 367, 79 S. E. 806, 48 L. R. A. (N. S.) 
714. In Vance on Insurance, 160,:the author says :— 


“The binding slip is merely a written memorandum of the most 

important terms of a preliminary contract of insurance, intended 
to give temporary protection pending the investigation of the 
risk by the insurer, or until the issue of a formal policy” 
—and this was cited with approval in Gardner vs. Ins. Co., supra, 
as was also Lipman vs. Ins. Co., 121 N. Y. 454, 24 N. E. 699, 
8 L. R. A. 719, which holds a binder to be a valid contract of 
insurance. In 19 Cyc, 595, the custom of issuing binders is re- 
ferred to, and their legal effect is stated as follows :— 

“It is usual, however, to issue to the person contracting for 
insurance some sort of a receipt or memorandum, which is some- 
times called a binding slip, evidencing the making of the con- 
tract, although not specifying its terms and conditions. Such 
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binding slip or memorandum is evidence of a present contract 
of insurance between the parties, and the insurance takes effect 
and is in force from the time the binding receipt or memorandum 
is delivered to the person contracting for the insurance.” 


Also Chief Justice Parker says in Hicks vs. Ins. Co., 162 N. Y. 
284, 56 N. E. 743, 48 L. R. A. 424:— 


“It is usual for the company to issue a policy of insurance evi- 
dencing the contract between the parties; but the policy accom- 
plishes nothing more than that. For when the contract is en- 
tered into between the agent and the owner, whether the binder 
be verbal or in writing, it includes within it the standard form 
of policy, and the contract is a completed one. * * * So 
that all this plaintiff had to do in order to recover in this action, 
aside from showing a loss by fire and compliance on her part with 
the conditions of the contract, was to prove the making of the 
contract. This was accomplished by proving the conversation 
between her assignor and the agent; for the conversation dis- 
closed the sum for which the property was to be insured, the 
amount of premiums, and the period of insurance, and the statute 
provided for all of the other conditions of the contract of 
insurance,” 


[3} If, therefore, a parol contract, or one evidenced by a 
binder, would be legal and enforceable in the absence of statutory 
regulation, does the fact that a standard form of policy has been 
adopted render them invalid? We think not. As we said in 
Blount vs. Fraternal Ass’n, 163 N. C. 170, 79 S. E. 300, “The 
statute does not purport to deal with the validity of the contract 
of insurance, but with the insurance company,” and it was never 
intended to furnish the opportunity of temptation to a com- 
pany to change the form of the contract and thereby escape 
liability. In Armstrong vs. Ins. Co., 95 Mich. 139, 54 N. W. 
637, which is approved in Gazzam vs. Ins. Co., 155 N. C. 337, 
71 S, E. 437, Ann. Cas. 1912C, 362, the court, having under con- 
sideration a statutory form of policy, said of the effect of devi- 
ating from its terms :— 

“Tn construing this statute we must consider the purpose which 
the Legislature had in view. It was not to subserve any public 
policy. Contracts of insurance, so far as the public are con- 
cerned, stand upon no different basis than other contracts. The 
object was to protect policyholders and to provide a policy fair 
to the insured and the insurer, and avoid litigation. It was 
undoubtedly well known to the Legislature that policyholders do 
not usually examine and scrutinize their policies with the same 
care that they do other contracts which they make, involving 
their ordinary business transactions. ‘The statute imposes a 
penalty upon an insurance company for issuing such a policy, but 
imposes none upon the insured. In using the word ‘void,’ the 
Legislature certainly did not contemplate that an insurance com- 
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pany might insert a clause not provided for in the standard policy, 
receive premiums year after year upon it, and when loss occurs, 
say to the insured, ‘Your policy is void, because we inserted a 
clause in it contrary to the law of Michigan.’ Such a result 
would be a reproach upon the Legislature and the law. The 
law, so construed, instead of operating to protect the insured, 
would afford the surest means to oppress and defraud them, and 
thus defeat the very obiect the Legislature had in view.” 

In 16 A. & E. 851, the author says :— 

“This preliminary contract is of the greatest importance, for 
if the applicant could not be made secure until all the formal 
documents were executed and delivered, the beneficial effect of 
the insurance system would be greatly impaired; and a clause 
in the state insurance law or in the charter of an insurance com- 
pany, providing that policies shall be executed in a certain man- 
ner, does not affect the power of the insurer to make these pre- 
liminary arrangements, Such a contract remains in force until 
it is superseded by the issuance of a regular policy, or until the 
risk is rejected by the insurer, and the insurer is liable for any 
loss in the meanwhile.” 

Also in Floars vs. Ins. Co., 144 N. C. 235, 56 S. E. 915; Vance 
on Insurance, and Hicks vs. Ins. Co., 162 N. Y. 284, 56 N. E. 
743, 48 1. R. A. 424, are cited in support of the proposition “that 
the enactment of a statute which establishes a standard form 
for a policy, the statute being only affirmative in its terms will not 
invalidate an oral contract,” and, further, that “the law will read 
into the contract the standard policy as fixed by the statute.” 

[4] 2. We are also of opinion that there is evidence of a 
parol contract to insure and of a “delivery of the binder. Mr. 
FE. H. Howard, one of the agents of the defendant, says with 
reference to the parol contract, “I agreed to insure that tobacco 
for them,” and with reference to the binders, “That agreement 
was effective when the binders were issued.” $. W. Chamber- 
lain, who was a bookkeeper of the plaintiffs and had charge of 
taking out insurance for them, testified :— 

“T saw Mr. Howard and asked him about $3,000 insurance. 
[ told him that I wanted it on leaf tobacco in the Banner Ware- 
house; it was then known as the Banner Warehouse, Lea & Ad- 
cock Stock of Tobacco. He agreed to issue the insurance for me. 
He gave me a binder at that time. On January 9th I applied 
to Mr. Howard and told him I wanted $2,500 additional insurance 
on leaf tobacco or tobacco of Lea & Adcock in the Banner Ware- 
house. He said all right and gave me the binder.” 

If this evidence is believed, there was an oral agreement to 
insure and a delivery of the binder to Mr. Chamberlain, the book- 
keeper and agent of the plaintiffs. This seems to be recognized in 
the brief of appellant in which, referring to the last binder, it 
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is said, “This slip, like the other, was delivered to the witness, 
Chamberlain, who retained possession of the same.” 

[5] 3. The evidence as to the authority of Howard & Aiken, 
agents of the defendant, to issue the policies of insurance is 
ample. It was in evidence that it was the custom of the defend- 
ant to send its policies of insurance in blank to the agents, and 
that they were filled up and signed by them; that these policies 
were ready for delivery without being sent back to the principal 
office, and that about one hundred policies had been issued by 
these agents in that way which were accepted by the defendant, 
and that about fifty of them were in the hands of the agent 
at the time of the trial. The witness, Howard, one of the agents, 
testified :— 

“T see the blank forms of policies now shown me, purporting 
to be the Atlantic Fire Insurance Company of Raleigh, N. C., in 
the usual form, signed by G. H. Dortch, secretary, and Charles 
FE. Johnson, president, countersigned by blank; those policies 
were sent to us from—those blanks I mean, were sent us from 
the Raleigh office. I had those in my possession, and had them 
in my possession at the time I gave those binders. There are 
fifty of them here, fifty in a batch, these run from 51 to 75. 
When we gave a binder, and followed it by issuing a policy, 
we delivered some of the policies; a good many of them told 
us to keep them in the bank. I delivered the policy to the in- 
sured; did not have to send it to Raleigh. It was already 
signed by the president and the secretary and was countersigned 
by Howard & Aiken, giving it effect, and I at once turned it 
loose. As to whether that was the usual and customary way in 
the course of business of Howard & Aiken, agents of the At- 
lantic Fire Insurance Company, will say that’s the only way, 
the only way we did it. They sent us the policy signed by the 
president and the secretary before getting any application, and 
all we did was to countersign it. After we countersigned one 
of those policies, we reported to the company that we had issued 
a policy. I do not know exactly how many policies for the 
Atlantic Fire Insurance Company we issued as agents for that 
company during the life of our agency, one hundred or more, 
106 I think. ‘The premiums we remitted during the five months 
amounted to little over $1,000. ‘That was all the net premium 
to them.” 

It is well settled that such circumstances are evidence of 
authority in the agent to issue the policy, and that the company is 
affected with notice of the making of the contract. Grabbs vs. 
Insurance Co., 125 N. C. 397, 34 S. E. 503. 

[6] The plan adopted for the payment of premiums by charg- 
ing them against the plaintiff in his account with the bank, of 
which the agent of the plaintiff was cashier, and then having 
them remitted to the defendant by its agent, does not come under 
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the condemnation of Folb vs. Ins. Co., 133 N. C. 180, 45 S. E. 
547, which holds that the insured cannot pay his premiums by 
satisfying a private debt due him by the agent of the company. 

Upon a review of the whole record we find no error. 

No error. 

Brown, J., took no part in the decision of the court. 


— -—-— --geq ———_—_ 


AMERICAN AUTOMOBILE INS. CO. vs. WATTS. 
(No. 100.)* 
(Court of Appeals of Alabama.) 


1. INSURANCE—POLICY—CONSTRUCTION. 


A stipulation authorizing cancellation of an insurance policy will be most 
strictly construed against the insurer, although, if there is nothing 
equivocal in it, the court cannot imply a meaning which the language 
does not warrant. 


(For other cases, see Insurance, Dec. Dig. § 246.) 


2. INSURANCE—FIRE POLICIES—CONSTRUCTION. 


A policy insuring an automobile against fire provided that it might be 
canceled at any time by either of the parties upon written notice 
to the other by stating when the cancellation should be effected, that 
the unearned premiums should be returned, and that notice of can- 
cellation deposited in the United States mail, postage prepaid to the 
address of the insured, should be sufficient. The postal regulations 
(Rev. St. § 3936 [U. S. Comp. St. 1913, § 7418]) provide that when 
the writer of any letter shall indorse on the outside his name and 
address, such a letter shall not be advertised, but shall be returned 
to the writer if uncalled for at the expiration of the time specified 
in the writer’s request, providéd the time for holding be not shorter 
than three nor longer than thirty days. The statute also authorized 
the postmaster to hold ordinary letters for three months, and longer 
in case he had grounds te believe they could be delivered. The in- 
surer, by registered letter sent to the insured’s place of residence, 
notified him of the cancellation of the policy. The insured was out 
of town, and the letter was returned pursuant to the insured’s request 
to return in five days. The insured returned within about a month, 
and his automobile was burned within the three-month period. Held 
that the notice of cancellation was not sufficient, for the insurer’ by its 
request to return the letter lessened insured’s chances of receiving 
notice. 


(For other cases, see Insurance, Cent. Dig. § 505; Dec. Dig. § 233.) 


Appeal from Circuit Court, Dallas County; B. M. Miller, Judge. 
Action by S. H. Watts against the American Automobile Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 


Pettus, Fuller & Lapsley, of Selma, and Stokely, Scrivner & Dominick, 
of Birmingham, for Appellant. 
W. M. Vaughan, of Selma, for Appellee. 


* Decision rendered, Nov. 10, 1914. Rehearing denied, Dec. 15, 1914. 
67 South. Rep. 758. 
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FIDELITY PHENIX FIRE INS. CO. kv ay. vs. FRIEDMAN 
ET AL. (No. 185.)* 


(Supreme Court of Arkansas.) 


4. INSURANCE—NOTICE OF LOSS—NECESSITY. 


Where premises injured by a fire were covered by several policies, and, 
while some of the companies were not notified of the loss, all of 
their adjusters appeared and participated, showing that they had actual 
notice, the immediate notice in writing stipulated in the policy was 
not necessary. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


5. INSURANCE—ACTIONS—EVIDENCE—ITEMS OF LOSS—CON- 
-CLUSIVENESS. 

Omission of an item of loss from the proofs of loss did not preclude 
the insured from proving such loss on the trial. 


(For other cases, see Insurance, Cent. Dig. §§ 1657, 1698, 1700-1706; Dec. 
Dig. § 662.) 


12. INSURANCE — ACTIONS— PENALTIES FOR FAILURE TO 
SETTLE. 

Where in a suit on insurance policies the verdict was for the amount 
sued for, but the court required plaintiffs to remit a sum as a con- 
dition to overruling defendants’ motion for new trial, the ultimate 
recovery was the amount of the judgment, which being less than the 
amount sued for, plaintiffs were riot entitled to an attorney’s fee 
of $1,000, and a penalty of 12 per cent under the statute. 

(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Circuit Court, Sebastian County; Daniel Hon, Judge. 

Consolidated actions by Leah Friedman and the New York Life 
Insurance Company against the Fidelity Phenix Fire Insurance Company 
and others. Judgment for plaintiffs, and defendants appeal. Reversed 
in part and affirmed in part. 


Ira D. Oglesby, of Ft. Smith, for Appellants. 
3en Cravens, of Ft. Smith, for Appellees. 


* Decision rendered, Feb. 15, 1915. 174 S. W. Rep. 215. 





——— ro’ 


PITTSBURGH, C., C. & ST. L. RY. CO. vs. HOME INS. CO. 
oF NEw York. (No. 22479.)* 


(Supreme Court of Indiana.) 


4. INSURANCE—SUBROGATION OF INSURER—STATUTES. 


Burns’s Ann. St. 1914, § 5525a, making railroad companies liable for the 
firing of property by locomotives, and providing that they shall 


* Decision rendered, Apr. 13, 1915. 108 N. E. Rep. 525. 
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have an insurable interest therein, does not destroy the right of an 
insurer of property fired by a locomotive to be subrogated to the 
rights of the owner to recover damages; the statute merely giving 
the railroads an insurable interest which they might protect by tak- 
ing a policy in its own name. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; 
Dec. Dig. § 606.) 


5. INSURANCE—FIRE POLICIES—SUBROGATION. 

An insurer of property destroyed by fire, who has paid the loss, is 
subrogated by equitable assignment to the rights of the owner to 
recover against one who is responsible for the property’s destruction. 


(Tor other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) :; 


6. INSURANCE — SUBROGATION OF INSURER — ACTION 
AGAINST WRONGDOER—RIGHT TO MAINTAIN. 

3urns’s Ann. St. 1914, § 249, declares that there shall be no distinction 
in pleading between actions at law and suits in equity, while section 
251 declares that every action must be prosecuted in the name of 
the real party in interest. Sections 269 and 270 require all persons 
having an interest and desiring relief to be joined as plaintiffs, and 
permit the joinder as defendants of persons who are necessary 
parties or have refused to join as plaintiffs. An insurer against 
fire paid a policy on property destroyed by fire communicated from 
a railroad train. Held that, as the insurer was subrogated to the 
rights of the owner, it could, in its own name, maintain an action 
for the destruction of the property, and, in case the property de- 
stroyed was of a greater value than the amount of the insurance, 
the owner should be joined. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; 
Dec. Dig. § 606.) 


10. INSURANCE—FIRE INSURANCE — SUBROGATION — RIGHT 
OF INSURER. 

Where a tort-feasor, who fired proferty, with knowledge that the insurer 
had paid the amount of the policy paid the insured a further sum, 
and procured a release, such release is no defense against an action 
by the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; 
Dec. Dig. § 606.) 


Appeal from Circuit Court, Cass County; John S. Lairy, Judge. 

Action by the Home Insurance Company of New York against the 
Pittsburgh, Cincinnati, Chicago & St. Louis Railway Company. From a 
judgment for plaintiff, defendant appeals. Affirmed. 


G. E. Ross, of Logansport, for Appellant. 
Rabb & Mahoney, of Logansport, for Appellee. 





Fire, &c.] Preston vs. Preston. 


PRESTON vs. PRESTON.* 
(Court of Appeals of Kentucky.) 


INSURANCE—INSOLVENCY OF INSURER—ACTION AGAINST 
AGENT—PETITION. 

The petition in an action against a fire insurance company’s local agent 
alleged that defendant induced plaintiff to take out a fire policy and 
pay the premium thereon; that the property insured was burned, 
but that the insurance company failed to pay; that when the policy 
was issued the company had discontinued business, which fact was 
known to defendant, but unknown to plaintiff; that, as defendant 
knew, the company had never been authorized to do business in the 
state, but defendant fraudulently represented otherwise; that the 
company was insolvent; and that plaintiff was induced by defend- 
ant’s representations to take out the policy. An amendment to the 
petition stated that the property was of a certain value, that plaintiff 
had complied with all the conditions of the policy, that the fire was 
not caused by any of the agencies mentioned in the policy as excus- 
ing the company from liability, and that the insolvency of the com- 
pany was the sole reason for its failure to pay the policy. Held, 
that the petition as amended was sufficient, though somewhat in- 
artificially drawn, to state a cause of action; the agent, under the 
circumstances stated, being a guarantor of payment of any loss 
incurred. 


(For other cases, see Insurance, Cent. Dig. §§ 27, 32; Dec. Dig. § 25.) 


Appeal from Circuit Court, Lawrence County. 
Action by Frank A. Preston against Ed. Preston. From judgment 
for defendant, plaintiff appeals. Reversed and remanded, with directions. 


A. O. Carter, of Louisa, for Appellant. 
M. S. Burns, of Louisa, for Appellee. 





* Decision rendered, Mar. 17, 1915. 174 S. W. Rep. 2. 


BLACK vs, GRAIN SHIPPERS’ MUT. FIRE INS. ASS’N. 
(No, 29837.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—ACTION ON POLICY—SUFFICIENCY OF EVI- 
DENCE—PROOF OF LOSS. 

In an action on a policy of fire insurance, evidence held to sustain a 
finding that the insured had made out and duly mailed proofs of loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 

__ Dig: § 665.) 


* Decision rendered, Apr. 10, 1915. 152 N. W. Rep. 7. 
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2. INSURANCE—WARRANTIES—WAIVER. 

An insurance company may waive a warranty clause made for its benefit, 
especially a warranty clause that the insured shall continue other 
policies in force during the term of the policy, and that no waiver 
thereof shall be made without its written consent indorsed on the 
policy, by the making of an agreement which it does not insist upon 
attaching to the policy. 


(For other cases, see Insurdhce, Cent. Dig. § 1024; Dec. Dig. § 386.) 


3. INSURANCE—ACTION ON POLICY—SUFFICIENCY OF EVI- 
DENCE—AVOIDANCE FOR BREACH Of WARRANTY. 


In an action on a fire insurance policy, evidence, consisting of correspond- 
ence, held to show the insurer’s waiver of the provision requiring 
the indorsement and attachment of a warranty clause relating to the 
continuance of other insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


4. INSURANCE—ACTION ON POLICY—SUFFICIENCY OF EVI- 
DENCE—PAYMENT OF PREMIUM. 

In an action on a fire insurance policy, evidence, consisting of correspond- 
ence, held to sustain a finding that the agent of the insured and 
the insurer had received the premium, or that the insurer was 
estopped from denying that it did not receive it. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


5. INSURANCE—ACTION ON POLICY—SUFFICIENCY OF EVI- 
DENCE—CANCELLATION OF POLICY. 

In an action on a fire insurance policy, evidence, consisting of correspond- 
ence between insurer and the insured and their agents, held to make 
the cancellation of the policy a question of fact. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


Appeal from District Court, Ida County; M. E. Hutchison, Judge. 

Action at law upon a policy of fire insurance in the defendant com- 
pany, covering a sawmill, fixtures, and appliances, in the state of Florida. 
The defendant denied liability, and on the issues joined the case was tried 
to the court without a jury, resulting in a judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


Johnston Bros., of Ida Grove, for Appellant. 
Chas. S. Macomber, of Ida Grove, for Appellee. 


a 


SIMPSON ws. OHIO FARMERS’ INS. CO. (No. 85.)* 
(Supreme Court of Michigan.) 


INSURANCE—FORFEITURE—USE OF PROPERTY—ESTOPPEL. 


Where an insurance agent authorized to write insurance on a building 
occupied as a mission house and for religious purposes was told, 


~ * Decision rendered, Mar. 17, 1915. 151 N. W. Rep. 610. 
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when an application for insurance was made, that the building was 
so occupied, but issued a policy insuring the property “while occu- 
pied as a private dwelling house,” the company was estopped to rely 
on the mistake to defeat liability on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


Error to Circuit Court, Washtenaw County; Edward D. Kinne, 
Judge. 

Action by Martha Simpson against the’ Ohio Farmers’ Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


Argued before Brooke, C. J., and Kuhn, Moore, Stone, Ostrander, 
Bird, Steere, and McAlvay, JJ. 


Floyd E. Daggett, of Ypsilanti, for Appellant. 
Lee N. Brown and John P. Kirk, both of Ypsilanti, for Appellee. 


———_ oe q— ——_ 


JOYCE vs. LIVERPOOL, LONDON & GLOBE INS: CO., 
IamitepD. (No. 11534.)* 
(Kansas City Court of Appeals. Missouri.) 


1, INSURANCE—FIRE INSURANCE—-VEXATIOUS REFUSAL TO 
PAY LOSS—QUESTION FOR JURY. 


Where a fire insurance policy contained no provision that the insurer 
should have sixty days after receiving proofs of loss in which to 
make payment and a loss had been adjusted and payment of the 
face of the policy agreed to be made, the insurer’s unexplained delay 
of three weeks in making payment on the ground that it had sixty 
days in which to make payment was sufficient to raise a reasonable 
inference from which the jury might conclude that the delay was 
vexatious, so as to subject insurer to the penalty prescribed for vexa- 
tious refusal to pay loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


2. INSURANCE—FIRE INSURANCE—VEXATIOUS REFUSAL TO 
PAY LOSS—EVIDENCE. 


In such action, brought after three weeks’ delay, the insurer’s letter, 
stating that it had sixty days after proof of loss in which to make 
payment, was admissible to show that payment was being purposely 
delayed until the expiration of sixty days. 


(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 648.) 


Appeal from Circuit Court, Linn County; Fred Lamb, Judge. 

Action by G. L. Joyce against the Liverpool, London & Globe In- 
surance Company, Limited. Judgment for plaintiff, and defendant appeals. 
Affirmed. e 


Fyke & Snider, of Kansas City, for Appellant. 
C. M. Kendrick, of Marceline, for Respondent. 





* Decision rendered, Apr. 5, 1915. 175 S. W. Rep. 121. 
Vol. XLV.—49 
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SCHMIDT vs. WILLIAMSBURGH CITY FIRE INS. CO. 
oF Brooxtyn, N. Y. (No. 18783.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—FIRE POLICY—VACANCY CLAUSE—BREACH. 


After a partial loss under a fire policy which renders the building un- 
tenantable, the insured is not guilty of a breach of the vacancy 
clause of the contract where he permits the property to remain 
unoccupied with the knowledge of the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 764-779; Dec. Dig. § 323.) 


2. INSURANCE—FIRE INSURANCE—VACANCY CLAUSE—CON- 
STRUCTION. 

It is not within the contemplation of the parties that an insured building 
shall be occupied by a tenant or otherwise when, as a result of its 
partial destruction by fire, it becomes unfit for occupancy. 


(For other cases, see Insurance, Cent. Dig. §§ 764-779; Dec. Dig. § 323.) 


3. INSURANCE—FIRE POLICY—AMOUNT OF RECOVERY. 


Where insured property is totally destroyed as the result of three fires, 
the measure of recovery for the final loss is the amount written in 
the contract, where the insured has complied in good faith with the 
terms of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1266-1268; Dec. Dig. § 493.) 


4. INSURANCE—ACTION ON FIRE POLICY—NOTICE—SUFFI- 
CIENCY OF EVIDENCE. 


The evidence examined, and he/d to sustain the verdict of the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


Appeal from District Court, Douglas County; English, Judge. 

Action by Anna Schmidt against the Williamsburgh City Fire Insur- 
ance Company of Brooklyn, N. Y., a corporation. From a judgment for 
plaintiff, defendant appeals. Affirmed. 


Greene, Breckenridge, Gurley & Woodrough, of Omaha, for Appellant. 
A. S. Ritchie and Chas. L. Fritscher, both of Omaha, for Appellee. 


* Decision rendered, Mar. 13, 1915. 151 N. W. Rep. 920. Syllabus by 
the Court. 





Fire, &c.] Bridenbaugh vs. McElrath. 


BRIDENBAUGH vs. McELRATH. (No. 3623.)* 
(Supreme Court of South Dakota.) 


3. INSURANCE—FAILURE TO INSURE—LIABILITY OF AGENT 
—INSTRUCTIONS. 


Where, in an action against an insurance agent for loss from failure to 
insure buildings as agreed, the evidence was conflicting as to whether 
the necessary data in relation to the dimensions of the buildings 
were to be obtained by defendant by visiting the premises or by 
inspecting an old policy which plaintiff neglected to send him, an 
instruction that plaintiff could not recover if he was to furnish sich 
data, and the jury found that the policy could not issue without such 
data, was erroneous as impliedly instructing that it was defendant’s 
duty to procure the data in some other way, if possible, even though 
plaintiff had agreed to furnish them in the manner specified. 


(For other cases, see Insurance, Cent. Dig. § 123; Dec. Dig. § 93.) 


Appeal from Circuit Court, Beadle County; Alva E. Taylor, Judge. 
Action by U. G. Bridenbaugh against C. A. McElrath. From judg- 

ment for plaintiff, and denial of new trial, defendant appeals. Reversed. 
See, also, 148 N. W. 


Crawford & Warren, of Huron, for Appellant. 
Harlan J. Bushfield, of Miller, for Respondent. 


* Decision rendered, Apr. 12, 1915. 152 N. W. Rep. 113. 





DUMPHY er at. vs. COMMERCIAL UNION ASSUR. CO., 
Limtrep, OF Lonvon. (No. 2382.)* 


(Supreme Court of Texas.) 


1. INSURANCE—FORFEITURE—PROVISION AGAINST OTHER 
INSURANCE—KNOWLEDGE OF INSURED. 


A fire insurance policy provided that it should be void if the insured 
thereafter procured other insurance on the property, and that if, with 
the consent of the insurer, an interest under the policy existed in 
favor of one having an interest in the property insured, the condi- 
tions of the policy should apply according as such conditions should 
be written upon or attached thereto. Insured sold the property for 
part cash, and assigned his interest in the policy to a purchaser, with 
the consent of the insurer, who attached a rider providing that any 
loss payable under the policy should be payable to the first insured as 
his interest appeared, and thereafter the husband of the purchaser, 
without the knowledge and consent of either the insurer or insured, 
obtained other insurance payable to the first insured as his interest 
appeared. Held, that such additional insurance did not destroy the 


* Decision rendered, Mar. 31, 1915. 174 S. W. Rep. 814. 
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rights of the first insured in the policy, because obtained without his 
consent, and because his rights were created by the rider, and were 
exempt from forfeiture where the conditions of forfeiture expressed 
in the policy were not “written upon, attached or appended to the 
policy.” 

(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


2. INSURANCE—CONTRACT—CONSTRUCTION. 
Conditions of forfeiture contained in an insurance policy must be strictly 
construed as against the company. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


Error to Court of Civil Appeals, Sixth Supreme Judicial District. 

Action by Mrs. Matilda Dumphy and others against the Commercial 
Union Assurance Company, Limited, of London. From a judgment of 
the Court of Civil Appeals (142 S. W. 116) affirming a judgment for 
defendant, plaintiffs bring error. Judgments reversed, and cause re- 
manded to district court for trial. 


Webber & Webber and Rodgers & Dorough, all of Texarkana, for 
Plaintiffs in Error. 


Wm. Thompson and G. S. Wright, both of Dallas, and Smelser & 
Vaughan, of Texarkana, for Defendant in Error. 


———— @+@ 


GLENS FALLS INS. CO. or Gens Fatts, N. Y., vs. MELOTT 
ET AL, (No. 6767.)* 
(Court of Civil Appeals of Texas. Galveston.) 


1. INSURANCE—FIRE INSURANCE—ACTIONS—EVIDENCE. 

In an action on a fire policy defended on the grounds that the loss was 
caused by insured’s act, and that she was not the sole owner, evi- 
dence that another insurance company which had issued a policy on 
the furniture in the building had paid it was inadmissible. 


(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 648.) 


Appeal from District Court, Harris County; John A. Reed, Judge. 

Action by Mrs. Lillian Melott against the Glens Falls Insurance Com- 
pany of Glens Falls, N. Y., in which Henry Engel intervened. From a 
judgment for plaintiff and intervener, defendant appeals. Affirmed. 


Crane & Crane, of Dallas, for Appellant. 
John G. Tod, of Houston, for Appellees. 


* Decision rendered, Feb. 25, 1915. 174 S. W. Rep. 700. 








A. & H.] Railway Mail Ass’n vs. Harrington. 


ACCIDENT AND HEALTH. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CircuIt. 


RAILWAY MAIL ASS’N 
US. 


HARRINGTON. (No. 121.)* 


1. INSURANCE—ACTION ON ACCIDENT POLICY—QUESTIONS 
FOR JURY. 


Conflicting evidence considered, in an action on an accident policy to 
recover for the death of the insured, and held to justify the submission 
of the case to the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


2. INSURANCE—ACTION ON ACCIDENT POLICY—EVIDENCE 
OF CAUSE OF DEATH 


A railway mail clerk, on rae his car at the end of a run, gave indi- 
cations of a severe pain in the abdomen. A few days later he be- 
came incapacitated, was taken to a hospital, and operated upon, but 
died from peritonitis. There was a yellow spot of some size of 
recent origin on the skin over the appendix, and the autopsy developed 
that there were adhesions beneath such spot. In an action on an 
accident policy to recover for his death, it was shown that he was a 
young man and had previously been ‘in good health. There was 
medical testimony that the appendix was split, and not perforated, 
which indicated that the injury was caused by violent external means, 
causing appendicitis, naturally followed by the peritonitis. Deceased 
was alone in his car during the run. Held that, in the absence of 
admissible direct evidence, it was competent for plaintiff to show, 
as justifying an inference as to the manner of injury, that there 
was an iron rack in the car, the corner of which was at about the 
same height above the floor as the discolored spot would be when 
deceased was standing at the rack, and that the road over which his 
route ran was very rough. 


(For other cases, see Insurance, Cent. Dig. §§ 1691-1693; Dec. Dig. § 659.) 


3. INSURANCE—ACTION ON ACCIDENT POLICY—EVIDENCE. 


In an action on an accident policy to recover for the death of the insured, 
the exclusion of a certain part of the attending physician’s statement, 
filed with the notice of death, which was offered in evidence by de- 
fendant, without including other questions and answers contained 
therein, held not error. 


(For other cases, see Insurance, Cent. Dig. §§ 1691-1693; Dec. Dig. § 659.) 


In Error to the District Court of the United States for the Western 
District of New York. 

This cause comes here upon writ of error to review a judgment of 
the District Court, Western District of New York, in favor of defendant 


* Decision rendered, Jan. 12, 1915. 220 Fed. Rep. 622. 
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in error, who was plaintiff below. The action was brought to recover 
upon an accident insurance policy issued to plaintiff's husband, pro- 
viding for the payment to her of $4,000 if he should receive bodily injuries 
through external, violent, and accidental means, and death should result 
from said injuries alone within 120 days. 


Before Lacombe, Ward, and Rogers, C, JJ. 


F, A. Robbins, of Rochester, N. Y., for Plaintiff in Error. 
J. W. Hollis, of Hornell, N. Y., and H. A. Heminway, of Corning, 
N. Y., for the Defendant in Error. 
LaAcoMBE, C: J. 

[1] The assignment of ‘error to which the argument for de- 
fendant was mainly directed is the sending of the cause to the 
jury against his objection. 

There was uncontradicted testimony that the deceased on 
July 26, 1911, upon returning to the hotel at Tupper Lake 
where he resided from the mail car in which he worked, made 
an exclamation of pain, and placed his hand on his abdomen; 
immediately thereafter, contrary to his usual custom, he went 
to bed; that he continued to discharge his duties on the mail car 
until August Ist, acting as if ill or in pain; that on the evening 
of that day he went to bed, remained there until August 11th, 
when he was removed to a hospital, where he was operated 
upon, and died August 13th of general peritonitis. The theory 
of plaintiff was that Harrington met his death as a result of 
septic peritonitis, following traumatic appendicitis, caused by 
external violence.’ 

There was testimony that prior to July 26th he was a healthy, 
vigorous man, twenty-seven years of age; that subsequent to 
July 26th a yellowish spot was séen on his abdomen about the 
size of a half dollar; that as late as May 30th his abdomen was 
free from any mark or scar; that the mail car in which he 
worked contained an iron rack, the corner of which was about 
the same level above the floor that this spot on deceased’s ab- 
domen would be if he were standing by the rack; that the 
roadbed was unusually rough, and that the car sometimes rocked 
so that letters were thrown out of the boxes; that at the autopsy 
there were found under the spot, which was located at Mc- 
Burney’s point directly over the vermiform appendix, adhesions, 
which in the opinion of some of the medical witnesses indicated 
that the spot had been caused by some external violent means, 
such as a blow; that the appendix was found to be split, not 
perforated, which also in the opinion of some of the medical 
witnesses indicated that the wound to the appendix had been 
caused by external violence; that this rupture of the appendix 
produced appendicitis, naturally followed by peritonitis, of which 
Harrington died. Some of the medical witnesses also testified 
that the appearance of the spot indicated that it was of recent 
origin. 
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As to some of these propositions there is conflicting testimony 
—for example, some of the medical witnesses state that the 
appendix was perforated, not split; some of them were of the 
opinion that the appearance of the spot indicated that it was 
the scar of an old wound. But if the jury accepted the statements 
enumerated above, and their verdict shows that they did, they 
were warranted in drawing the conclusion that, in the language 
of the policy, deceased’s bodily injuries were received “through 
external, violent, and accidental means,” that the accident re- 
sulted “in producing visible external marks of injury or violence 
suffered by the body” of deceased, and that death resulted within 
the time specified in the contract, “wholly from the injury.” 


Defendant relies on our decision in National Association of 
Railway Clerks vs. Scott, 155 Fed. 92, 83 C. C. A. 652, which 
was an action on a similar policy, in which plaintiff recovered 
a verdict, which this court set aside on the ground that plaintiff 
had not sustained the burden of proving that death was caused 
by external, violent, and accidental means, that deceased had 
suffered an injury, and that such injury alone caused death. 
The facts in that case are so different from the facts in this 
case that the decision is not applicable. In the Scott Case de- 
ceased had been for years in ill health, suffering from al- 
buminuria, congestion of the liver, palpitation of the heart, and 
nephritis. The death certificate gave as the chief cause of 
death nephritis, and as contributing cause valvular heart trouble. 
The only evidence of a blow was a bruise on the shin. There was 
no contention that a blow received there would produce any 
of these troubles; no such causal connection was suggested 
as there is testified to here between a blow immediately above 
the appendix and a rupture of the latter. The theory in the 
Scott Case was that because of the bruise on the shin it might 
be inferred that at the time it was received he had had a heavy 
fall, causing general shock, from which, again, it might be in- 
ferred that the other ailments ensued. 


We found, therefore, that there was a fatal hiatus between 
the fact that death occurred and the conclusion that it was 
caused alone by external injury. In the case at bar, if the jury 
believed the witnesses on whom plaintiff relies, they might fairly 
find a direct connection between the blow that produced the 
spot and the rupture of appendix, which caused the disease that 
proved fatal to this man, theretofore in good health. 

The jury was fully and carefully instructed. No exception 
to these instructions which calls for special comment was re- 
served. The only two covering any part of the charge are sub- 
stantially to the submission of the cause to the jury. As stated 
in the brief of plaintiff in error, these exceptions raised in sub- 
stance the same question that was raised by motions for nonsuit 
and for direction of verdict. 
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[2] Error is assigned to the admission of testimony as to 
the interior arrangement of the mail car, and the roughness of 
the road—circumstances from which plaintiff argued that the 
jury might infer that the blow came from Harrington’s being 
thrown against the corner of the rack. There was no direct testi- 
mony to any such accident. There is nothing to indicate that on 
the regular run of this car there was anyone in it except the 
single clerk in charge. If so, no direct testimony was obtainable. 
Death kept Harrington off the witness stand. Statements which 
he may have made to others, after he left the car, as to any- 
thing which had occurred to him during the day’s run, would be 
too remote for admission on the theory of res geste. A similar 
situation arises when a man is found dead at a place where a 
railroad train has just passed, there being no eyewitness of his 
death. Circumstantial evidence, if convincing, may establish 
the proposition that he died because the train struck him. Har- 
rington’s first indication that he was suffering pain was given 
immediately after he left his car on July 26th, and it seems to 
us that it was not error to show the condition of things in 
the car, and its irregular movements on the rough roadbed, as 
circumstances to be considered by the jury in deciding whether 
on that day he received an injury through external, violent, and 
accidental means. 

[3] Error is also assigned to the court’s refusal to admit in 
evidence part of a: document offered by defendant. The con- 
stitution and by-laws of defendant were made a part of the 
policy. They were put in evidence, but a portion only is printed 
in the record. No doubt they provided, as all such documents 
do, for formal written notice and, signed statements as a con- 
dition precedent to the allowance of any claim. “When the at- 
tending physician was on the stand, as witness for the plaintiff, 
counsel for plaintiff called for the physician’s statement, made on 
a blank form of defendant, which had been filed with plaintiff’s 
claim, and had the witness identify it as the blank he had filled 
up and signed. Thereupon it was marked “No. 3 for identifica- 
tion.” Presumably plaintiff's counsel wished to be prepared 
with available evidence in case some technical objection were 
raised as to sufficiency of the papers accompanying the claim. 

Upon cross-examination the witness again identified the state- 
ment and his signature thereto. Thereupon the defendant offered 
in evidence a portion of the document, ‘omitting the question 
and answer, ‘What is the precise nature of the injury, its ex- 
tent. and your diagnosis?’’”’ The answer to this question given 
in the document reads: “Struck the projecting corner of the 
jron mail rack while at work in his car. The blow struck 
squarely in the region of the vermiform appendix. Traumatic 
appendicitis.” ‘The question immediately preceding reads: “What 
visible signs did you find of an injury caused by external, vio- 
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lent, and accidental means?” ‘The answer to it reads: “Swelling 
over region of vermiform appendix.” Defendant wanted to 
get this last answer in evidence, in order to argue from it that 
the witness’s prior testimony as to the presence of the yellow 
spot should be discredited. But he did not want the answer to 
the other question, because it gave what the physician had been 
told was the “history of the case,” on which, as well as what 
he sees, a physician usually bases his diagnosis. 


On the margin of Exhibit 3 for identification, above its title, 
the physician had alsc written a memorandum purporting to give 
the names and addresses of persons whom the deceased had told 
about his injury. This was not responsive to any question in 
the printed form; it was in no way connected with the “phy- 
sician’s statement”; it was a gratuitous deliverance of the 
physician. ‘The circumstance that it was written on the margin 
of the paper which contained the “statement” did not make it 
a part thereof, any more than it would have been, had it been 
inscribed on a scrap of paper and pinned to the statement. Had 
the offer of Exhibit 3 in evidence with this addendum elided 
been rejected, it would have been error; but no sich offer was 
made. Defendant insisted on eliding the whole of one question 
and answer, and rejection of the offer by the court was put on the 


ground that it was not fair to put in the one answer without 
the other. 


Exhibit 3 was not evidence on any issue raised in the cause. 
It evidenced the fact that on a certain date a “physician’s state- 
ment” in the form required by the contract had been prepared 
and signed; but no question was raised as to noncompliance 
with technical requirements of this sort. It also showed that 
on the same date the physician had made certain statements— 
a wholly immaterial circumstance. The only object of the offer 
was to base an argument on these statements as to the per- 
suasiveness of the physician’s testimony on the trial. The testi- 
mony tended to show that if the only basis of diagnosis were 
a swelling at the place indicated, plus other internal symptoms, 
a correct diagnosis would have been “appendicitis” merely, arising 
from natural causes, not “traumatic appendicitis,” induced by 
some violent external means. On the trial the witness testified 
that the disease was “traumatic appendicitis.” If the question 
and answer which defendant wished put in were admitted, and 
the other question and answer excluded, a plausible argument 
might be made that this suggestion of “traumatic appendicitis” 
was an afterthought of the physician, brought forth for the 
purposes of the trial; that in his signed “statement,” made five 
days after Harrington’s death, he had incorporated nothing to 
indicate either that he then believed the disease to be “traumatic 
appendicitis” or had any grounds for such belief. To admit 
the mutilated statement would have been unfair to the witness, 
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because the entire statement did show that at the time he signed 
it he had diagnosed the case as one of “traumatic appendicitis,” 
basing his diagnosis on the swelling which he saw and the history 
of the case which he had had from someone—the patient or 
someone else—-indicating the receipt of a recent blow at the 
exact place over the appendix where the swelling was located. 
These would be indicia quite sufficient to induce a careful phy- 
sician to make such a diagnosis. 

Under these circumstances we are satisfied that it was not 
error to refuse the offer in evidence of Exhibit 3 with the par- 
ticular question and answer stricken out. 

Judgment affirmed. 


SUPREME COURT OF ILLINOIS. 


HUTTON 
US. 


STATES ACCIDENT INS. CO. (No. 9782.)* 


INSURANCE — ACCIDENT INSURANCE — “ACCIDENTAL 
MEANS.” 


Where an accident policy insured against an injury effected exclusively 
by accidental means, insured, who assaulted a third person, who 
attacked him and knocked him down, breaking his leg, could not re- 
cover under the policy, though insured intended by a single blow to 
render the third person unable to defend himself, for an effect which 
is the natural and probable consequence of an act or a course of 
action is not produced by “accidental means.” ° 


(For other cases, see Insurance, Cent. Dig. § 1183; Dec. Dig. § 463.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Accidental Means.) 


Farmer, J., dissenting. 


Appeal from Appellate Court, Fourth District, on Appeal from Cir- 
cuit Court, Jasper County; A. M. Rose, Judge. 

Action by John W. Hutton against the States Accident Insurance 
Company. From a judgment of the Appellate Court (186 Ill. App. 499), 
affirming a judgment for plaintiff, defendant appeals on certificate of 
importance. Reversed and remanded. 


Fithian & Kasserman, of Newton (McKenzie Cleland, of Chicago, of 
counsel), for Appellant. 
Wm. B. Wright, of Effingham, for Appellee. 


* Decision rendered, Feb. 17, 1915. Rehearing denied, Apr. 7, 1915. 
108 N. E. Rep. 296. 
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Cooke, J. 


The appellee, John W. Hutton, obtained a judgment in the 
Circuit Court of Jasper County against the appellant, the States 
Accident Insurance Company, for $500, which was affirmed by 
the Appellate Court for the Fourth District. 186 Ill. App. 499. 
A certificate of importance having been granted, this appeal has 
been perfected from the judgment of the Appellate Court. 

The suit was brought upon a policy of accident insurance 
issued by appellant, which insured the appellee against “injuries 
effected exclusively by external, violent, and accidental means.” 
The record discloses that at the close of appellee’s case, and again 
at the close of all the evidence, a peremptory instruction was 
offered to find the issues for the appellant, which was refused 
in each instance. In the Appellate Court this action of the court 
was assigned for error, and the errors there assigned have been 
reassigned here. While in the argument of appellant this action 
of the court is not specifically referred to, the effect of the argu- 
ment made is that there was no evidence tending to support 
appellee’s claim or to disclose a cause of action, and this is the 
only question of law presented upon this appeal. Counsel for 
appellee in his brief states :-— 

“If this case has any standing in the Supreme Court, it is upon 
the theory that there is no evidence in the record on behalf of 
plaintiff which, standing alone and undisputed, would support 
the verdict of the jury; in other words, if it is rightfully here, 
it is because the court refused, at the close of plaintiff's evidence 
and at the close of all the evidence, to instruct the jury to find 
the issues for the defendant.” 


And his argument, in effect, is directed to upholding the action 
of the court in refusing the peremptory instructions. We shall 
therefore consider the case as though this action of the court 
was specifically mentioned by appellant as the ground relied upon 
for reversal. 

There was practically no conflict in the testimony of the 
various witnesses as to the facts. According to the testimony 
of appellee, in which the facts are presented in as favorable 
light as by any other witness, there had been some little diffi- 
culty between him and one John Huddlestun prior to November 
9, 1911. On that evening he and Huddlestun had a conversa- 
tion in the city of Newton in reference to their difficulty, after 
which appellee went to his office. Having finished his work 
there, he went to a restaurant in that city to get his supper. As 
he entered the restaurant from the west, he saw Huddlestun 
sitting on a stool on the south side of the room at a lunch 
counter. Without saying a word to Huddlestun, appellee walked 
up behind him and struck him a blow with his fist on the side 
of the face or head, intending, as he states, to hit him so hard 
that “he wouldn’t get up and begin it all over.” The blow did 
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not have the desired effect. Huddlestun immediately arose from 
his seat, whereupon the appellee struck at him again. Huddlestun 
then pushed or, knocked appellee down, breaking his leg. It is 
uncertain from the testimony of appellee whether his leg was 
broken in the fall, or whether it was twisted and broken before 
he fell; but in any event it was broken, according to the undis- 
puted testimony, while he was engaged in the fight with Hud- 
dlestun. 


Appellant contends that, where an accident policy insures 
against an injury effected exclusively by accidental means, there 
can be no recovery where such injury is the result of the volun- 
tary act of the insured, although such result may be entirely 
unexpected and undesigned, and insists that the evidence does 
not even tend to prove that the injury was caused by accidental 
means, inasmuch as appellee had voluntarily engaged in a fight, 
of which the injury received was but the natural and probable 
consequence. The contention of appellee is based upon the propo- 
sition that his act in assaulting Huddlestun was attended with 
an unexpected and unusual result—that is, the breaking of his 
leg—and one which could not have been reasonably anticipated 
and which he did not intend to produce. We are of the opinion 
that the position of appellee is not tenable. Where one vol- 
untarily and deliberately engages in a fight or brawl, and places 
another in a position where he, too, must fight to defend himself, 
it is a natural result, and one known to all sensible men as likely 
to follow, that one or both of the combatants will receive more 
or less serious injury. As to whether the assailant or the one 
assailed would be the more likely to be injured would depend 
upon the comparative strength and *skill of the antagonists, as 
well as upon the fortunes of the combat. 


It is shown in this case that both appellee and Huddlestun 
were large, powerful men, possessed of more than average 
physical strength. While appellee testifies that it was his inten- 
tion to render Huddlestun incapable of defending himself by 
a single blow, he was bound to take notice of the fact that he 
might not be able to accomplish that design, and that if he then 
persisted in the attack the chances were largely in favor of Hud- 
dlestun exercising the right to defend himself by all necessary 
means. Appellee persisted in the assault upon Huddlestun, after 
having failed to accomplish his purpose in striking the first 
blow, and continued the same up until the instant that his leg 
was broken. In the meantime Huddlestun was defending him- 
self solely by the use of his arms and fists. Appellee was a prac- 
ticing physician and surgeon, thirty-five years of age at the time 
of the assault, and a man of intelligence and experience. He 
was bound to know that one of the natural and probable conse- 
quences of voluntarily engaging in an assault under such cir- 
cumstances was that he might be injured, although he could not, 
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of course, foresee the exact form of the injury he might receive, 
or, indeed, be able to know certainly that he would be injured 
at all. Such being true, and the assault committed upon Hud- 
dlestun being the deliberate and voluntary act of appellee, the 
injury which he received as a result cannot be said to have been 
caused by accidental means. 

An effect which is the natural and probable consequence of 
an act or course of action cannot be said to be produced by ac- 
cidental means. 1 Cyc. 248. In Fidelity & Casualty Co. of New 
York vs. Stacey’s Ex’rs, 143 Fed. 271, 74 C. C. A. 409,5 L. R. A. 
(N. S.) 657, 6 Ann. Cas. 995, suit was brought upon a policy 
which insured against disability or death resulting, directly and 
independently of all other causes, from bodily injuries, sustained 
through external, violent, and accidental means. In that case 
the insured committed an assault upon one Porter, striking him 
in the face with his fist. As the result of the blow there was an 
abrasion of the skin on the hand of the insured, which afterwards 
became infected and resulted in his death. It was there held 
that an injury received in this way was not by accidental means 
within the meaning of the policy. 

In Taliaferro vs. Travelers’ Protective Ass’n, 80 Fed. 368, 25 
C. C. A. 494, it was held that the death of the insured was not 
accidental where it appeared that in an altercation with another 
he was the first to draw his pistol, and, after stating that he 
“must have revenge” and warning the other “to put himself in 
shape,” struck him in the face with his pistol, whereupon the 
other drew his own pistol and shot the insured, causing his death. 
In passing upon the question the court there said that “the 
deceased voluntarily engaged in an encounter with deadly weap- 
ons, the result of which was not an unlikely result, but was 
such as any reasonable person might have foreseen,’ and that 
if a man should do an act from which it was possible death 
might not result, but of which death would be the naturally ex- 
pected result, such death could not be said to be accidental. 

In Lovelace vs. Travelers’ Protective Ass’n, 126 Mo. 104, 28 
S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638, Lovelace, the 
insured, attempted to eject a man who was drunken and boister- 
ous from the office of a hotel. In doing this he used no other 
means than his hands, and while making the attempt the other 
drew a pistol and shot him, causing his death. The court there 
held that the death of Lovelace was an accident, and not a risk 
voluntarily assumed, inasmuch as he had made the attempt to 
eject the other by force from the office of the hotel without know- 
ing that the other person was armed. In this case a different 
question would be presented if Huddlestun had resisted the 
attack on appellee by the use of a deadly weapon; but instead of 
that it is conclusively shown that the assault was met in kind, 
and that he used no more than the necessary means which 
would have been employed by any reasonable man in his defense. 
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In Prudential Casualty Co. vs. Curry (Ala.) 65 South. 852, 
it was held that where the insured in an accident policy, while 
armed with a gun, brought on a difficulty with a third person, 
also armed with a gun, with knowledge of that fact, and the 
third person shot the insured in self-defense, his death was 
not occasioned by accidental means, for an accident may be said 
to be an unforeseen or unexpected event, of which the insured’s 
own misconduct is not the natural and proximate cause, and 
hence a result ordinarily and naturally flowing from the conduct 
of the insured cannot be said to be accidental, even when he may 
not have foreseen the consequence, and the happening of an 
event, to be termed an accident, must not only be unforeseen, 
but without the design and aid of the insured. 

The above cases, while not involving the identical facts here 
presented, lay down the principle which must govern. Applying 
the rules there announced, we must hold that the evidence on 
behalf of appellee does not tend to show that the injury sus- 
tained by appellee was caused by accidental means, but does 
show that it was the natural and probable result of his voluntary 
act in making the assault upon Huddlestun. 

The court erred in refusing to give the peremptory instruc- 
tions. For this error, the judgments of the Appellate and Cir- 
cuit Courts are reversed, and the cause remanded to the Circuit 
Court. 

Reversed and remanded. 

Farmer, J., dissents. 


————_9+@ —__—_——__ 


SUPREME COURT OF MICHIGAN. 


JOHNSON 


vs. 


FIDELITY & CASUALTY CO. or New York. (No. 61.)* 


1. INSURANCE—“LIFE POLICY”’—ACTIONS—TIME TO SUE. 


A policy, providing for the payment of a specified sum in case assured 
comes to his death as the result of an accident, is a life policy 
within a statute, declaring that no policy shall contain a provision 
limiting the time within which any action may be commenced to less 
than three years after the accrual of a cause of action, and an action 
on the policy is not limited to six months as specified in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. 
Dig. § 622.) 
(For other definitions, see Words and Phrases, Life Policy.) 


* Decision rendered, Mar. 17, 1915. 151 N. W. Rep. 593. 
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4. INSURANCE—ACCIDENT INSURANCE—PAYMENT OF PRE- 
MIUMS. 

A policy, reading “Railroad Employes’ Instalment, Accident and Health 
Policy,” stipulated that if the first payment under the order of the 
paymaster of assured’s employer bearing even date and number with 
the policy was made at the time specified in the order for payment, 
the policy should continue for sixty days. Assured was an employee 
of the Pullman Company, but left the employ on or about October 
23d, while the policy was issued September 15th preceding. The 
amount due assured was not payable until November 15th following. 
The amount due exceeded the amount of the premium, but the money 
was retained by the Pullman Company until January 4th following, 
when a check was sent to assured’s wife, the beneficiary. Assured 
died November 21st following the issuance of the policy. Held, that 
insurer could not defeat the policy on the ground that there had been 
no payment of premiums. 

(For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. 
Dig. § 349.) : 


5. INSURANCE—ACCIDENT INSURANCE—“DEATH AS RESULT 
OF ACCIDENT.” 


Death as the result of ptomaine poisoning is within an accident policy, 
providing for the payment of a specified sum in case insured comes 
to his “death as the result of an accident.” 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


Error to Circuit Court, St. Clair County; Eugene F. Law, Judge. 

Action by Catherine Johnson against the Fidelity & Casualty Com- 
pany of New York. There was a judgment for plaintiff, and defendant 
brings error. Affirmed. 


Argued before Brooke, C. J., and Kuhn, Moore, Stone, Ostrander, 
Bird, Steere, and McAlvay, JJ. 


Phillips & Jenks, of Port Huron (Edwin A. Jones, of New York City, 
of counsel), for Appellant. 
John B. MclIlwain, of Port Huron, for Appellee. 


Moore, J. 

Suit was brought February 3, 1913, on a policy of insurance, 
which provides for the payment of $3,000 in case the assured 
comes to his death as the result of an accident. The policy was 
issued September 15, 1911, and the assured died November 21, 
1911. The plaintiff is the mother and beneficiary named in the 
policy. It is the claim of the plaintiff that the proximate cause 
of the death was ptomaine poisoning, and that this is an acci- 
dental death within the meaning of the policy. The defenses 
urged will appear later. The case was tried before a jury, 
which returned a verdict for the plaintiff. A motion was made 
for a new trial, which motion was overruled, the trial judge 
stating at length his reasons for doing so. From a judgment 
for $3,346.25 in favor of the plaintiff, the case is brought here 
by writ of error. 


[1] The first group of assignments of error relate to the 
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claim that the suit was not brought within the time limited by 
the policy, as article 3 of the policy provides that legal proceed- 
ings shall not be brought at all unless- begun within six months 
from the date specified therein for final proofs, and it is said 
the suit should have been brought within eight months from 
the time of death, while in fact more than fourteen months 
elapsed. It is contended by plaintiff that this limitation is con- 
trolled by another provision of the policy and a statute of Illinois, 
in which state the policy was written and delivered. The policy 
provision is in article 3, and is as follows :— 

“Tf any limitation set forth in this and the preceding article 
is prohibited by the statutes of the state in which the policy is 
issued, the said limitation shall be considered to be amended so as 
to agree with the minimum period of limitation permitted by 
such statutes.” 

The Illinois statute relied upon by the plaintiff is Senate Bill 
No. 388, approved May 20, 1907 (Laws of Illinois 1907, page 
367). Section 2 of the act provides :— 

“No policy of life insurance shall be issued or delivered in 
this state * * * if it contain any of the following provi- 
sions: (1) A provision limiting the time within which any action 
at law or in equity may be commenced to less than three years 
after the cause of action shall accrue.” 

It is claimed by defendant these provisions do not apply to the 
policy involved here because this is an accident and death policy 
and not a life insurance policy within the meaning of the statute, 
and cases are cited sustaining this contention. It must be con- 
ceded that the authorities are in conflict upon this question. No 
Michigan case is cited upon this point, though we have a statute 
with substantially the same provisions as the Illinois statute. 
See section 2, Act No. 187 of Public Acts of 1907, and section 
6 of Act No. 236 of the Public Acts of 1909. The case of 
Logan vs. Fidelity & Casualty Co. of New York, 146 Mo. 115, 
47 S. W. 948, is an instructive one. ‘The defendant in that case 
is the same defendant as is now before us, and it there urged 
a similar defense. The opinion is too long to quote here. We 
content ourselves with excerpts from it :— 

“Section 5855, Revised Statutes 1889, reads as follows: ‘In 
all suits upon policies of insurance on life hereafter issued by 
any company doing business in this state, it shall be no defense 
that the insured committed suicide, unless it shall be shown to 
the satisfaction of the court or jury trying the cause, that the 
insured contemplated suicide at the time he made his application 
for the policy, and any stipulation in the policy to the contrary 
shall be void.’ 

“Appellant’s contention is that when section 5855 was enacted, 
it related to life insurance in its usual and ordinary significance, 
and referred to those life policies issued by life insurance com- 
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panies furnishing the indemnity to the insured from death from 
any and every cause, and not otherwise. * * * Whena policy 
covers loss of life from external, violent, and accidental means 
alone, why is it not insurance on life? Such a provision in- 
corporated in a general life insurance policy admittedly would 
be insurance on life, then why less insurance on life because 
not coupled with provisions covering loss of life from usual or 
natural causes as well? If one holds a general life policy and 
an accident policy, and is killed by lightning or commits suicide, 
so that he may be said to have died by accidental means, both 
the companies should pay, and the stipulation against liability 
in the event of suicide in the policies should be no more a defense 
against the suit upon the accident policy, providing against death 
from accidental cause, than against the policy which goes further 
and covers death from other causes as well. * * * 

“The mere addition of one or more features or elements in 
a.contract of insurance on life that may serve to give the contract 
or policy a particular designation in the business or insurance 
world will not, in the least, divest the contract or policy of its 
chief character, of insurance on life, or make the contract other 
than life insurance. The promise to pay a weekly indemnity, 
by an insurance company, in the event the insured receives an 
injury from an accident not resulting in death, does not change 
the character of the agreement of the policy to pay a certain other 
sum when the accident results fatally, which is life insurance 
from accidental causes. * * * 

“The calling of a contract of insurance an accident, tontine, or 
regular life policy, or, for that matter, by any other appellation 
that may be adopted for business or conventional uses or classifi- 
cation, cannot make a policy containing an agreement to pay to 
another a sum of money designated upon the happening of an 
unknown or contingent event depending upon the existence of 
life less a policy of insurance on life. Insurance on life includes 
all policies of insurance in which the payment of the insurance 
money is contingent upon the loss of life.” 

See, also, Vance on Insurance, p. 564, and note; Richards on 
Insurance, § 384, and notes. We think the suit was commenced 
in time. 

[2] Two groups of assignments may be treated together. It is 
said the court erred: (a) In allowing the deposition of Doctor 
Hertel to be read; and (b) in permitting the testimony of the 
mother as to statements made by the assured as to ptomaine 
poisoning. 

(a) It was the claim that the assured was poisoned by eating 
tainted food. Within a day or two after he was taken sick he 
consulted Doctor Hertel in Chicago. This was on October 21st. 
His testimony in part was :— 

“A. I made an examination of the heart, thorax, and lungs, 
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and found them to to be in a perfectly healthy condition. In fact 
the patient was in a perfectly healthy condition, so far as I could 
see outside of his symptoms. From the examination I made I 
was able to form a professional opinion of the trouble he was 
suffering from at that time. QQ. What is your professional 
opinion as to what the trouble was from which Mr. Johnson was 
suffering on the date he visited you? * * * A. I diagnosed 
the case as ptomaine poisoning. * * * Q. Doctor, tell the 
sypmtoms of ptomaine poisoning as briefly as you can? A. 
Severe pains in the abdomen, temperature, nausea, vomiting, pos- 
sibly chills, headache; the pains are of a severe lancinating 
character. Diarrhea is not necessarily one of the symptoms.” 

This was objected to for the reason that the physician is not 
permitted to disclose any knowledge he obtained by reason of the 
examination of Mr. Johnson, and that it is in violation of our 
statute governing the rules of evidence. Such information would 
be privileged, and under the statute he could not disclose it. 

“Court: The question is whether the beneficiary can waive the 
privilege. 

“The court overruled the objection and defendant excepted.” 

We think the ruling of the court was correct. Railroad Co. 
vs, Martin, 41 Mich. 667, 3 N. W. 173; Scripps vs. Foster, 41 
Mich. 742, 3. N. W. 216; Fraser et al. vs. Jennison et al., 42 
Mich. 206, 3 N. W. 8&2; Briesenmeister vs, Knights, 81 Mich. 
525, 45 N. W. 977; Slater vs. Sorge, 166 Mich. 173, 131 N. W. 
565 ; and In re Oldenberg’s Estate, 177 Mich. 150, 142 N. W. 1076. 

[3] (b) This testimony relates to what was said and done in 
an interview in the presence of the mother, the sister, and another 
between Doctor Hanson, who was produced as a witness by de- 
fendant, and the deceased. It was offered as rebuttal testimony, 
Doctor Hanson having testified that at the request of the com- 
pany he made an examination of the deceased and made a report 
to the company, which report was allowed in evidence, as was a 
letter written by the company following the report, to the plain- 
tiff, in which it was stated: “Your physician and our physician 
have both advised me that Mr. Johnson’s disability was occasioned 
by tuberculosis.” This testimony was competent as rebuttal 
testimony. 

[4] It is insisted there is no liability because there was no 
payment of premiums. The policy commences as follows: “Rail- 
road Employees’ Installment, Accident and Health Policy.” In 
the general provisions of the policy appears the following :— 

“Article 11. Section A. If the first payment under the order 
on the paymaster of the assured’s employer bearing even date 
and number with this policy is made at the time specified in said 
order for said payment this policy shall continue in force for 
sixty days; if the said payment is not made at the said time this 
policy shall immediately thereupon terminate without any action 
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on the part of the company and the assured shall immediately pay 
to the company the earned premium for the time the policy shall 
have been in force.” 

“Section C. If any one of the payments specified in said order 
subsequent to the first payment is not made at the time specified 
in said order for any such payment, this policy shall terminate at 
the end of the period for which the last payment under said 
order was actually made, without any action on the part of the 
company.” 

“Article 14. This policy is issued in consideration of the 
premium and of the statements which are set forth hereon in the 
Schedule of Warranties and which the assured makes and war- 
rants to be true by the acceptance of this policy.” 

In the schedule of warranties appears the following :— 

“T am employed by the Pullman Company, whose business is 
Pullman Company, located at Central district, city of Chicago, 
state of Illinois. My occupation is conductor. The duties of my 
occupation are fully described as follows: Conductor. My 
monthly wages are $70. ‘The order on the paymaster referred to 
in this policy provides for the following payments to be made 
from my wages as follows: First payment of $6.50, from month 
of October, 1911. Second payment of $6.50, from month of No- 
vember, 1911. Third payment of $6.50, from month of December, 
1911. Fourth payment of $6.50, from month of January, 1912. 

The following stipulation was made at the trial: That Lawrence 
Johnson left the employ of the Pullman Car Company on or about 
October 23, 1911, and came to Port Huron, where he remained 
until his death, November 21,1911. That under the terms of the 
policy in issue the first instalment of premium to be paid thereon, 
to wit, the sum of $6.50, would have been payable out of his pay 
for the month of October, which according to the Pullman system 
would not be payable until the 15th of November. That on or 
before November 15th, the defendant received notice from the 
Pullman Company that Johnson had left its employ. At the time 
of leaving the employment of the Pullman Company there were 
moneys belonging to Johnson for his wages as Pullman con- 
ductor during October $29.35. ‘This money remained in the hands 
of the Pullman Company until January 4, 1912, when a check for 
the sum was sent to Mrs. Catherine Johnson, the plaintiff. 

The case is within Lyon vs. Insurance Co., 55 Mich. 141, 20 
N. W. 829, 54 Am. Rep. 354, and is not in conflict with the ma- 
jority opinion in Geddes vs. Employees’ Relief Association, 178 
Mich, 486, 144 N. W. 828. See, also, 1 Am. & Eng. Ency. of 
Law, p. 289. 

[5] It is said death as the result of ptomaine poisoning does 
not create liability under this policy, council citing American 
Accident Co. vs. Reigart, 92 Ky. 142, 17 S. W. 280, and Bacon 
vs. Accident Co., 123 N. Y. 304, 25 N. E. 399,9 L. R. A. 617, 20 


ESSE RE Re SP 


GRE SSG SARL aE 














764 Insurance Law Journal Vol, 45. [ June, 1915. 


Am. St. Rep. 748. The first of these citations relates to the im- 
proper taking of an appeal and is not in point. The second case 
is distinguishable and is not controlling. The instant case is more 
like Paul, Adm’r, vs. Travelers’ Insurance Co., 112 N. Y. 472, 
20 N. E. 347,3 L,. R. A. 443, 8 Am. St. Rep. 758, where the liabil- 
ity of the company was sustained. No question would be raised 
here, I take it, if the assured by mistake had taken carbolic acid, 
when he intended to take a helpful medicine. Travelers’ Insur- 
ance Co. vs. Dunlap, 160 III. 642, 43 N. E. 765, 52 Am. St. Rep. 
355. Why then should it be said there is no liability when the 
assured, intending to take nourishing food, in fact took tainted 
food, which resulted in ptomaine poisoning and death? See 
Vance on Insurance, pp. 570, 576, and notes; Richards on In- 
surance Law, § 386, and notes; 1 Am. & Eng. Ency. of Law, 
p. 272, and p. 294; Freeman vs. Accident Association, 156 Mass. 
351, 30 N. FE. 1013, 17 L. R. A. 753; Jiroch vs. Travelers’ In- 
surance Co., 145 Mich. 375, 108 N. W. 728. 

The other assignments of error have had our attention; we 
think it unnecessary to discuss them. 

In the instant case there is a great conflict in the testimony. 
Young Johnson had lived in Port Huron for a long time prior to 
his coming to Chicago on August 14, 1911. He took out the 
policy of insurance September 15, 1911. His sister testified in 
part as follows :— 

“Before my brother went to Chicago he was in perfect health, 
was tall, an athlete; played ball as a catcher on the Independent 
baseball team. He was in perfect health all the time. I never 
heard of his having consulted a physician nor was the subject of 
his having any ailment discussed in the family; never knew of 
his taking any medicine.” 

His mother, his brother, the city clerk of Port Huron, and the 
county clerk of St. Clair County, and others testified to substan- 
tially the same condition. We have already called attention to 
what Doctor Hertel observed October 21, 1911. Physicians were 
called on the part of the plaintiff as experts, who described 
ptomaine poisoning and its symptoms. These physicians, in an- 
swer to hypothetical questions which the trial judge thought 
covered the history of the case, expressed the belief that young 
Johnson was suffering from ptomaine poisoning, and that the 
cause of his death was ptomaine poisoning. 

“Q. From the history of the case which I read to you state 
whether in your opinion the cause of Lawrence Johnson’s death 
could be attributable to pulmonary tuberculosis. A. Absolutely 
impossible. In pulmonary tuberculosis you never have vomiting ; 
you very rarely have dysentery or diarrhea; you never have any 
abdominal pain. I have seen muscular contractions due to tuber- 
culosis, but very, very seldom, and that would be in the very 
later stages. Q. Now as to the time from the beginning of the 
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trouble until the death, what do you say about that? A. It is too 
absurd to even answer, almost. You never get pulmonary tuber- 
culosis to kill in a month.” 

On the part of the defendant there was testimony tending to 
show that the assured died of tuberculosis. This raised a ques- 
tion of fact which was submitted to the jury in a charge which, 
when read as an entirety, presented the questions involved fairly 
and fully. 

Judgment is affirmed. 
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ST. LOUIS COURT OF APPEALS. 


MIssourI. 


WRIGHT 
US. 


ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA. 
(No. 13852.)* 


1. INSURANCE — ACCIDENT INSURANCE — “ACCIDENTAL 
MEANS.” 


“Accidental means” are those which produce effects which are not the 
natural and probable consequences of the act. 
(For other cases, see Insurance, Cent. Dig. § 1162; Dec. Dig. § 449.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Accidental Means.) 


2. INSURANCE—ACCIDENT INSURANCE—ACCIDENT. 

In a suit on an accident policy, plaintiff must show an accident before 
there can be a recovery as for an injury resulting from an accident. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


3. INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH. 


In a suit on an accident policy, though the death resulted from a rup- 
tured artery, such finding alone would not authorize a recovery, since 
ruptured arteries frequently occur from natural causes alone, apart 
from accident. 


(For other cases, see Insurance, Cent. Dig. §§ 1177, 1178; Dec. Dig. § 454.) 


4. INSURANCE—ACCIDENT INSURANCE—ACCIDENT—BURDEN 
OF PROOF. : 

In an action on an accident insurance policy, the burden is on plaintiff 
to show by competent evidence, to a reasonable certainty, that the 
accident was at least an active agent in producing the death. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


“* Decision rendered, Mar. 2, 1915. On motion for rehearing, Apr. 6, 
1915. 174 S. W. Rep. 833. 
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Appeal from Circuit Court, Lincoln County; B. H. Dyer, Judge. 


Action by Elizabeth A. Wright against the Order of United Com- 
mercial Travelers of America. Judgment for plaintiff, and defendant 
appeals. Reversed. 


L. F. Sater, of Columbus, Ohio, and R. L. Sutton, of Troy, for 
Appellant. 
Avery, Young, Dudley & Killam, of Troy, for Respondent. 


NortonI, J. 


This is a suit on a contract of accident insurance. Plaintiff re- 
covered, and defendant prosecutes the appeal. . 

Plaintiff is the widow of the insured, William N. Wright, and 
the beneficiary named in the policy. It is stipulated in event the 
insured suffered “‘bodily injury effected through external, violent 
and accidental means which alone and independent of all other 
causes should occasion death, immediately, or within six months 
from the happening thereof,” defendant would pay plaintiff, the 
beneficiary, $5,000 on account of such death. 

[1, 2] The important question for consideration relates to the 
sufficiency of the evidence to reveal that the insured came to his 
death through accidental means, as nothing definite and certain 
touching this matter is shown by direct evidence. | Plaintiff’s 
husband was sixty-three years old at the time of his death. He was 
a traveling salesman by occupation, but temporarily engaged in 
making some repairs on the residence of Mrs. Moore. While in a 
kneeling posture and using an ordinary handsaw, he fell over, 
and died within a moment or two thereafter. The task which the 
insured was performing at the time was, no doubt, a more or less 
difficult one and entailed a considerable strain of the muscles, but 
there is no direct evidence that his death resulted from accidental 
means, and this matter is to be ascertained, if at all, through 
interence solely. The insured, in doing some repair work on the 
residence of Mrs. Moore, was operating an ordinary handsaw with 
a view of removing a pine weatherboard about five-eighths of an 
inch in thickness and a baseboard in the rear of it about twenty 
inches above the ground on the outside of the building. He was 
engaged at a place adjacent to a bay window, where the free area ° 
for the work was more or less restricted. Immediately in the 
rear of the baseboard through which the insured was driving the 
saw stood an ordinary 2 x 4 studding, to which it was nailed, and 
immediately in the rear of this was a brick wall. Plaintiff’s 
husband was engaged in the act of sawing but driving the saw 
upside down (that is, with the teeth uppermost) through the pine 
weatherboard and the baseboard about one inch thick, to which it 
was nailed. The teeth of the saw were cutting into the studding 
immediately behind, and the end of the saw blade picked into the 
brick wall some two or four inches beyond. The insured appears 
to have been in a more or less cramped position and on his knees 
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while performing this task, and the situation was such as to re- 
quire him to drive the saw with short strokes. The day was a 
warm one (that is, during a heated spell, September 27th), the 
hour about noon, and it is said he had been engaged some twenty 
minutes in thus operating the saw with its teeth uppermost. While 
thus occupied, the insured fell over, and expired within two or 
three minutes thereafter. His grandson, Roy Wright, came to 
his aid immediately, but there is no evidence that the insured 
spoke a word. The grandson says, in describing the condition of 
the insured at the time, which was probably within a minute, or 
it may be two, after he was stricken, that :— 


“His mouth was open and a stare on his eyes, and his face was 
a pallid color, and he kind’a gasped like he wanted to say some- 
thing or was choking, and he moved one arm slightly.” 


Some ten or fifteen minutes after the occurrence, Doctor Smith, 
the family physician, arrived, and says he. found life extinct at 
the time, also “the face was very pale. He had the pallor of 
death, and his face and jaw and mouth bore the evidence of a 
condition of congestion.” ‘The evidence tends to prove that the 
insured was a strong, robust man, more than six feet in height, 
and enjoyed good health. While there is evidence, too, to the 
effect that he had been poorly of late and suffered a severe 
attack of headache only a short time before. There is no evidence 
as to the cause of the death of the insured other than that to be 
found in the opinion of the scientific witnesses (that is, the 
medical men) who testified in the case. In other words, there 
was no post mortem examination held, and, if the death occurred 
from the rupture of an artery, such is not revealed in the case by 
direct evidence. No mark on the body is detailed in evidence 
other than the pale and pallid condition of the face and the con- 
gested appearances about the mouth, and one witness mentions 
a congested condition appearing about the back of the neck and 
head. There’ was no effusion of blood from any portion of the 
body, and, as above stated, no autopsy was had with a view of 
discovering the true cause of death. However, the expert medical 
witnesses say that death evidently resulted from the rupture of 
an artery, and that this was no doubt superinduced by the strain 
and overexertion incident to applying the handsaw on a hot day, 
in a cramped position, through the weatherboard, the baseboard, 
and into the studding beyond, by means of the short stroke with 
the saw cutting upward rather than in the natural and usual way. 
The physicians all say that they do not know positively that any 
blood vessel was ruptured in the body of the insured, and, touching 
that matter, express an opinion only. Only one of the physicians 
who testified saw the body, and that was Dr. W. P. Smith. The 
other expert witnesses testified on hypothetical questions pro- 
pounded. The expert witnesses say that in their opinion the in- 
sured died from the rupturing of a blood vessel near one of the 
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vital centers, and that such was occasioned through increased 
blood pressure due to exertion and the strained position or ex- 
ertion in sawing in a strained position. Doctor Smith and others 
expressed the opinion also that the death of the insured resulted 
from the rupture, in their opinion, of the coronary artery. How- 
ever, as before said, all of the witnesses say that they did not 
know, as a fact, that an artery was ruptured. If it were shown 
as a fact in the case (that is, by direct evidence) that the deceased 
suffered the rupture of an artery from the strain incident to the 
task he was pursuing, it may be the judgment could be sustained, 
for it is said that accidental means are those which produce effects 
which are not the natural and probable consequences of the act. 
In other words :— 

“An effect which is not the natural or probable consequence of 
the means which produced it, an. effect which does not ordinarily 
follow and cannot be reasonably anticipated from the use of such 
means, an effect which the actor did not intend to produce, and 
which he cannot be charged with the design of producing, is pro- 
duced by accidental means.” Young vs. Railway Mail Ass’n, 
126 Mo. App. 325, 342, 103 S. W. 557; Beile vs. Travelers’ Pro- 
tective Ass’n, 155 Mo. App. 629, 135 S. W. 497; 4 Cooley’s Briefs 
on Insurance, 3156, 3157. 

But here there is no accident shown by the legitimate evidence 
introduced, and there must be an accident revealed before a re- 
covery may be allowed as for an injury resulting from accident. 
See Laessig vs. Travelers’ Protective Ass’n, 169 Mo. 272, 69 
S. W. 469. 

[3-6] But it is argued that it is competent to receive expert 
evidence in matters of this character, and.the several witnesses 
for plaintiff attribute the death of the insured to the rupture of 
an artery, and this will suffice, for obviously it was not anticipated 
as a result of the act of driving a handsaw which he was per- 
forming at the time. But though the witnesses so say, they each 
and all testify as well that they had no positive information touch- 
ing the matter of a ruptured artery. This being true, it is essen- 
tial, then, to find, through inference alone, that the insured 
suffered a ruptured artery. This inference, by which the ruptured 
artery is said to be ascertained, is based upon the fact of the pallid 
and congested condition appearing about the face and head of the 
insured, the sudden death which overcame him, and the temporary 
strain he underwent in the labored effort of driving the saw. But, 
although it be conceded that the deceased came to his death from a 
ruptured artery, this will not suffice to authorize a recovery as for 
accident, because such frequently occurs, as other evidence in the 
case reveals, from natural causes alone and aside from accident 
entirely. Then, too, if the rupture of the artery resulted from 
one of two causes, one of which is within the terms of the policy 
(that is, accidental means) and the other not (that is, a natural 
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cause), it is incumbent on the plaintiff to show to a reasonable 
certainty, by competent evidence, that the cause stipulated against, 
in this case (the accident) was at least an active agent in pro- 
ducing such result. Warner vs. St. Loujs, M. R. R. Co., 178 
Mo. 125, 134, 77 S. W. 67; Goodes vs. Order of United Com. 
Trav. of America, 174 Mo. App. 330, 18@ 8. W. 995. But it is 
said, though such be true, it is to be inferred on the facts and 
circumstances, and from the opinion of the expert witnesses, that 
the artery in the instant case was ruptured as a result of the 
strain incident to the work being performed by insured, and 
therefore it occurred through accidental means. But this argu- 
ment goes beyond the facts shown in the direct evidence and 
reckons with inference on inference as though such were com- 
petent. Such a mode of arriving at a conclusion of fact, it is said, 
is inadmissible. No inference of fact may be reliably drawn 
from premises which are so highly uncertain. It is not to be 
questioned that :— 


“In the law of evidence, opinion is an inference or conclusion 
drawn by a witness from facts, some of which are known to him 
and others assumed, or drawn from facts which, though lending 
probability to the inference, do not evolve it by a process of ab- 
solutely necessary reasoning.” 

See Black’s Law Dictionary. 

Therefore it is obvious that, in order to establish a right to re- 
cover, sufficient facts must be detailed in evidence to afford legiti- 
mate inferences, and it will not suffice to establish a fact in the case 
by drawing an inference from other facts and then undertake to 
establish still another fact by utilizing the fact first established, 
through inference alone as a basis, for a further inference of fact. 
In other words, as is frequently said, presumption may not be 
raised upon other presumptions nor inference piled upon other 
inferences in support of a verdict. United States vs. Ross, 92 
U. S. 281, 23 L. Ed. 707; Hamilton vs. Kansas City Southern 
R. Co., 250 Mo. 714, 157 S. W. 622; Glick vs. Kansas City, etc., 
R. Co., 57 Mo. App. 97, 104; Richmond vs. Aiken, 25 Vt. 324; 
McAleer vs. McMurray, 58 Pa. 126; 1 Rice on Evidence, § 34; 
Lawson’s Presumptive Evidence, rule 118, p. 652; Whitesides vs. 
Chicago, B. & Q. R. Co., 172 S$. W. 467. 

In order to find that the insured came to his death through 
accidental means, the jury essentially employed inference, for 
there is no direct evidence of the fact that he suffered a ruptured 
artery; and, having inferred this much, it inferred too, by resting 
another inference thereon, that such ruptured artery was occa- 
sioned through accidental means rather than from natural causes 
by the extraordinary blood pressure incident to the strain under 
which William N. Wright labored at the time. Although the 
first inference was a legitimate one, the second was not, for it was 
not based on competent matter of fact. Such being true, the 
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verdict rests upon mere conjecture rather than.on matter of fact 
deduced from the evidence. 
The judgment should therefore be reversed. It is so ordered. 
Reynolds, P. J., and Allen, J., concur. 


On Motion for Rehearing. 
NorTonlI, J. 


It is earnestly argued in support of the motion for a rehearing 
that the judgment in this case is in conflict with the case of Young 
vs. Railway Mail Ass’n, 126 Mo. App. 325, 103 S. W. 557, and 
Fetter vs. Fidelity & Casualty Co., 174 Mo. 256, 73 S. W. 592, 61 
L,. R. A. 459, 97 Am. St. Rep. 560, in that it denies opinion evi- 
dence of the physicians the probative force accorded to such 
evidence in those cases. If the cases referred to are similar in 
respect of this matter to the question considered here, we have 
found ourselves unable to perceive such to be true. Indeed, those 
cases were not considered sufficiently in point to require dis- 
crimination in the opinion. In the Young Case the plaintiff sur- 
vived the accident and sued on the policy for the weekly indemnity 
stipulated during the time he was disabled. It appears that he 
was injured by rupturing a blood vessel in his lung in the labor 
attending an effort to lift a heavy mail pouch several feet above 
his head. At the time, he was suddenly seized with a hem- 
orrhage from the lung and spit blood. To these facts he testified 
himself on the stand and described the strain incident to the 
lift which occasioned the hemorrhage. Having thus established 
a physical injury by positive and direct testimony, the evidence of 
physicians was received, tending to prove it resulted from an 
accidental rather than a natural cause. Obviously that case is to 
be distinguished from this one, for here there is no positive and 
direct evidence of an injury to Mr. Wright, the decedent. 


In the Fetter Case, it appears that. Fetter, the assured, was en- 
gaged in an endeavor to close a window with a stick. The stick 
became fastened, and he slipped and fell against a table standing 
near, so as to inflict an injury in the region of the kidney. In 
order to treat the injury, an incision was made by the physician 
in the back of the insured and a ruptured kidney disclosed. The 
ruptured kidney was therefore revealed as a fact in the case and 
not through opinion or inferences. It appeared, too, that the 
kidney was diseased in a measure, and opinion evidence was re- 
ceived as to whether the ruptured kidney was occasioned from 
the injury received by the fall against the table or as a result of 
the disease. Obviously that case is not in point here, for there 
was the positive and direct testimony concerning the ruptured 
kidney which was disclosed on the investigation through the in- 
cision in the back of the patient made the day after the injury and 
before his death. Though opinion evidence was utilized in those 
cases, and the jury permitted to draw and reckon with an infer- 
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ence of fact, such inference so drawn and utilized was not an in- 
ference upon an inference but rather the first inference from the 
established fact in the case. In the Young Case, the positive and 
direct evidence disclosed a rupture of a blood vessel, while in the 
Fetter Case the positive and direct evidence introduced estab- 
lished a ruptured kidney. The rupture having been thus estab- 
lished. in each instance by positive and direct evidence, it stood 
as a fact disclosed in the case, and then the inferences thereafter 
employed rested upon such established fact. Here, in the ‘instant 
case, there is no positive and direct evidence that Mr. Wright, 
the assured, suffered a rupture of an artery, and the evidence to 
that effect is upon evidence entirely, which, as above said, 
authorizes the jury to do no more than infer the death resulted 
from a rupture of an artery. Indeed, the evidence of the phy- 
sicians is but inference on their part, and therefore a conclu- 
sion. Having ascertained the ruptured artery through utilizing 
first the inference or opinion of the physicians that deceased 
suffered a ruptured artery, it appears that a second inference is 
employed in the process of arriving at the verdict to the effect 
that such ruptured artery resulted from accidental means rather 
than from a natural cause. Obviously a judgment resting upon 
inference piled upon inference, may not be sustained. 
The motion for a rehearing should be overruled. 


CRISCUOLO vs. SOCIETA MONARCHICA DI MUTUO 
SOCCORSO VITTORIO EMANUELE IIL* 


(Supreme Court of Errors of Connecticut.) 


1. INSURANCE—HEALTH INSURANCE—EVIDENCE. 


In a suit for sick benefits, evidence held to sustain a finding that plaintiff 
misrepresented his age to the defendant society. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


2. INSURANCE—HEALTH INSURANCE—BY-LAWS. 


Where a by-law of a fraternal insurer provided that no person over 
fifty years of age should become a member, and any member mis- 
stating his age should forfeit all rights, a change in the by-laws, 
which reduced the age limit to forty-five, but preserved the rights 
of those already members, does not confer any right upon plaintiff, 
who while the old by-law was in force had been received into the 
society on misrepresentations as to his age. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


a Decision rendered, Mar. 26, 1915. 93 Atl. Rep. 532. 
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3. INSURANCE—HEALTH INSURANCE—RETURN OF DUES. 


The by-laws of a fraternal society provided that persons over fifty years 
should not be received as members, and that in case they misrepre- 
sented their age, all premiums paid should be forfeited. Held, that 
where plaintiff was given sick benefits up to the time his fraud in 
stating his age was discovered, he was not entitled to return of 
premiums paid. 


(For other cases, see Insurance, Cent. Dig. § 1888; Dec. Dig. § 743.) 


Appeal from City Court of New Haven; John R. Booth, Judge. 

Action by Nicola Criscuolo against the Societa Monarchica di Mutuo 
Soccorso Vittorio Emanuele III. From a judgment for defendant 
plaintiff appeals. Affirmed. 


Edwin S. Pickett, of New Haven, for Appellant. 
Charles S. Hamilton, of New Haven, for Appellee. 


00 


LICKLEIDER vs. IOWA STATE TRAVELING MEN’S 
ASS’N. (No. 30036.)* 


(Supreme Court of Iowa.) 


INSURANCE—“ACCIDENT” INSURANCE—VOLUNTARY OVER- 
EXERTION. 


A policy covered death of assured resulting from external, violent, and 
accidental means, but relieved insurer from liability for death by 
voluntary overexertion. Assured, in taking off the casing of the 
wheel of an automobile, staggered back several paces with the tire 
in his hands. He immediately turned pale, and complained of being 
very ill, and died shortly thereafter. Physicians agreed that the im- 
mediate cause of death was due to a blood clot in the right coronary 
artery near the heart. Held, that the death was not through violent, 
external, and accidental means; for an “accident” means happening 
by chance or unexpectedly, and a means not brought in motion by 
the voluntary and intentional act of assured, and death resulting from 
voluntary physical exertion or from intentional acts of assured is 
not accidental. 


(For other cases, see Insurance, Cent. Dig. $§ 1166-1169; Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Accident.) 


Appeal from District Court, Polk County; Chas. A. Dudley, Judge. 

Action by a beneficiary in a policy of insurance covering death of 
the assured, through external, violent, and accidental means, to recover 
the amount named in the policy. Defendant interposed several defenses, 
some of which will be noticed in the body of the opinion. The case 
was tried to a jury, and, at the conclusion of all the testimony, the trial 
court directed a verdict for the defendant, and plaintiff appeals. 
Affirmed. 


Clinton L. Nourse, of Des Moines, for Appellant. 
Sullivan & Sullivan, of Des Moines, for Appellee. 


* Decision rendered, Mar. 16, 1915. 151 N. W. Rep. 479. 
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HUFF vs GRAND LODGE OF BROTHERHOOD OF 
RAILROAD TRAINMEN. (No. 18029)* 


(Supreme Court of Nebraska.) 


1, INSURANCE—BENFFICIAL ASSOCIATION—CONTRACT OF 
INSURANCE—LIMITATION OF LIABILITY—VALIDITY. 


Section 68 of the constitution of the defendant association, of which 
plaintiff was a member, provides for indemnity upon claims for. total 
disability resulting from certain specified injuries. Another section 
provided that all claims for disability not coming within the terms 
of section 68 should be held to be addressed to the systematic 
benevolence of the order, and should in no case be made the basis 
of any legal liability on its part. Held, that the contract limiting 
the liability of the association to the disabilities described in section 
68 is a valid contract; that such an association may limit the class 
of risks which it will assume, and that the defendant is not bound to 
pay claims other than those which it specifically agreed to pay by 
the terms of the certificate and constitution. 

(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. 
Dig. § 787.) 


2. INSURANCE—BENEFICIAL INSURANCE—AGREEMENT BE- 
TWEEN MEMBERS—VALIDITY. 


It is not against public policy for the members of such an association to 
agree with each other that a portion of the funds which they con- 
tribute may be applied to the relief of members for whose injuries 
or disabilities no legal liability exists against the association. The 
mere fact that the objects of this benevolence are to be selected 
by a beneficiary board does not alter the situation nor create an 
obligation on the part of the association to pay all claims for total 
disability arising from causes not covered by the insurance contract. 

(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. 
Dig. § 787.) 

Faweett, J., dissenting. 


Appeal from District Court, Lancaster County; Stewart, Judge. 

Action by Eden D. Huff against the Grand Lodge of the Brotherhood 
of Railroad Trainmen. From a judgment for plaintiff, defendant ap- 
pealed, and, plaintiff dying, the cause was revived in the name of George 
Earl Howard, administrator. Reversed and dismissed. 


Lincoln Frost and Walter L. Pope, both of Lincoln, for Appellant. 
W. B. Price, of Lincoln, Ray J. Abbott, of Omaha, and A. E. Howard, 
of Lincoln, for Appellee. 


* Decision rendered, Mar. 13, 1915. 151 N. W. Rep. 979. Syllabus by 
the Court. 
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GREAT EASTERN CASUALTY CO. vs. SMITH. 
(No. 1433.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1, INSURANCE—APPLICATION—CONSTRUCTION. 

In determining the question of falsity, the questions and answers in the 
application for insurance ought to be construed liberally in favor of 
the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 


2. INSURANCE—WARRANTY — HEALTH — BREACH—“WHOLE” 
—‘SOUND”’—“CONDITION.” 


A warranty in an insurance application that applicant was in whole 
and sound condition, mentally and physically, is not reached by failure 
to state that he had a leg amputated at the knee, since “whole” means 
hale, hearty, strong, sound, and also entire, complete, and “sound” 
means, hearty, not diseased, and also whole, unimpaired, and “con- 
dition” means state or situation as regards internal or external cir- 
cumstances or plight, and that construction most favorable to assured 
will be taken. 

(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Condition; Sound.) 


Appeal from Harrison County Court; Geo. L. Huffman, Judge. 
Action by Louis Smith against the Great Eastern Casualty Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Beard & Davidson, of Marshall, for Appellant. 
Bibb & Scott, of Marshall, for Appellee. 


* Decision rendered, Mar. 4, 1915. 174 S. W. Rep. 687. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF MICHIGAN. 


GREAT LAKES LAUNDRY CO. 
vs. 
ZETNA LIFE INS. CO. (No. 48.)* 


1. MASTER AND SERVANT—EMPLOYMENT OF MINOR— DAN- 
GEROUS MACHINERY—QUESTION FOR JURY. 


Whether a mangle in a laundry, supplied with an automatic feeder, and 
provided with a guard, which had been in operation for ten years 
without accident, was “dangerous to lives or limbs,” within the mean- 
ing of Pub. Acts 1909, No. 285, § 11, forbidding the engagement of 
females under twenty-one years of age in any employment “which 
may be considered dangerous to their lives or limbs,” was a question 
for the jury. 


(For other cases, see Master and Servant, Cent. Dig. §§ 1148-1156, 1158- 
1160; Dec. Dig. § 293.) 


2. EVIDENCE—ADMISSIONS—WRITTEN REPORT BY INSUR- 
ANCE COMPANY. 


Where, after an insurance company had indemnified the owner of a 
laundry against loss from injury to his employees, the company made 
annual inspections of the laundry, furnishing the owner with a copy 
thereof, a copy of such report, reciting that there was no specially 
dangerous work connected with the business nor dangerous points 
about the machinery unprotected, and that the laws respecting the em- 
ployment of minors were observed, was admissible, in an action by 
the owner against the insurance company, to recover for a loss which 
the owner had been compelled to pay to a girl injured in a mangle, 
in which the insurance company defended on the ground that the girl 
was employed at a dangerous machine, contrary to statute. 


(For other cases, see Evidence, Cent. Dig. §§ 754-759; Dec. Dig. § 215.) 


3. TRIAL—INSTRUCTIONS ALREADY GIVEN. 


Instructions sufficiently covered in the general charge need not be given 
separately. 


(For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. Dig. § 260.) 


Error to Circuit Court, Chippewa County; Louis H. Fead, Judge. 

Action by the Great Lakes Laundry Company against the A“tna Life 
Insurance Company. From a judgment for plaintiff, defendant brings 
error. Affirmed. 


Argued before Brooke, C. J., and McAlvay, Kuhn, Moore, Stone, 
Ostrander, Bird, and Steere, JJ. 


Warner & Sullivan, of Sault Ste. Marie, for Appellant. 
John W. Shine, of Sault Ste. Marie, for Appellee. 


* Decision rendered, Mar. 17, 1915. 151 N. W. Rep. 744. 
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Biro, J. 

In July, 1911, while Bertha Roddy, a young girl 16% years 
of age, was employed in plaintiff’s laundry, feeding a mangle, 
her left hand was drawn against or under the first ironing roll 
and burned and permanently injured. As plaintiff was indem- 
nified by defendant against losses on account of accidents to its 
employees, it was duly notified of the mishap. After making an 
investigation, the defendant refused to pay the damage, and denied 
all liability under its policy, on the ground that Bertha had been 
employed in violation of law, but it tendered the services of its 
attorneys to plaintiff to assist in making an adjustment of the 
claim. A settlement was effected for $1,623. To recover this 
sum from defendant, this suit was begun and successfully prose- 
cuted in the trial court. 


[1] 1. The assignment upon which defendant principally re- 
lies is based upon the refusal of the trial court to instruct the 
jury, “as a matter of law, that the operation of the flat work 
ironer or mangle is an operation considered dangerous to life 
and limb.” This request is based upon section 11 of Act 285 of 
the Laws of 1909, which provides that no female under the age 
of 21 years shall be engaged in any employment “which may be 
considered dangerous to their lives or limbs.” Bertha Roddy was 
engaged, when injured, in feeding flat goods into the mangle. 
Between her and the automatic feeder was a wire feeding basket 
about a foot wide. An automatic feeder was provided which 
made it unnecessary for her to feed the clothes to the first ironing 
roll. In front of the first ironing roll was a guard roll to pro- 
tect the hands from coming in contact with the hot roll. In the 
event that she permitted her hands to follow the automatic feed 
too far, the guard roll would warn her. Her duty was to smooth 
out the goods on the automatic feed table, and they were then 
automatically carried into the ironing rolls. She claimed her in- 
jury was due to some defect in the automatic feeder. It was 
shown that the machine had been installed ten years, and that this 
accident was the first one which had occurred. Witnesses who 
were familiar with such machinery expressed the opinion upon 
cross-examination that mangles like the one in question, equipped 
with like safety devices, were not dangerous machinery. 

We are not of the opinion that this machinery was so obviously 
dangerous to life and limb that we should declare it so, as a 
matter of law. The question as to whether machinery was dan- 
gerous, within the meaning of this statute, has usually been held 
by this court to be one of fact. Sterling vs. Union Carbide Co., 
142 Mich. 284, 105 N. W. 755; Braasch vs. Mich. Stove Co., 
147 Mich. 676, 111 N. W. 197; Braasch vs. Mich. Stove Co., 
153 Mich. 652, 118 N. W. 366, 20 L. R. A. (N. S.) 500; 
Syneszewski -vs. Schmidt, 153 Mich. 438, 116 N. W. 1107; 
Tabinski vs. Harvey Sons Mfg. Co., 168 Mich. 392, 134 N. W. 
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653; Radic vs. Thomas Jackson Co., 178 Mich, 618, 146 N. W. 
136. The conditions disclosed by this record are not so radically 
ditferent from those involved in the foregoing cases as to justify 
us in disposing of the question as one of law. 

[2] 2. The defendant, after assuming the risk, made annual 
inspections of the laundry, and furnished plaintiff with a copy 
of the record. ‘The last inspection previous to the accident was 
in March, 1910. The report of this inspection showed, among 
other things, the following :— 

“Q. Is there any specially dangerous work connected with the 
business? A. No. Q. Are there any dangerous points about 
machinery which are not protected? A. No. Q. Is the law re- 
specting the employment of minors observed? <A. Yes.” 

This report was offered and received in evidence over defend- 
ant’s objection, but it neither appears in the record nor in the 
briefs what specific objection was made to it. The character of 
the argument made in opposition thereto would indicate that it 
was placed upon the ground of incompetency. But, whatever 
may have been the ground of objection if defendant made a de- 
fense which was inconsistent with its previous declarations and 
admissions, it was proper to show it. 

[3] 3. Error is assigned upon the manner in which the court 
gave defendant’s requests Nos. II, 1V, V. VI, and VII. Requests 
IV and V asked for an instruction directing a verdict because of 
the unlawful employment. As this question has already been 
disposed of, no further comment is necessary. Requests II, VI, 
and VII were fairly covered by the general charge. It is not 
argued that they were not so covered, but it is argued that the 
points raised by the requests were not given the prominence that 
their importance demanded. A careful examination of the charge 
with reference to these requests does not convince us. We think 
that all three requests were fairly covered by the general charge, 
and one of them was given more prominence and placed before 
the jury more pointedly than was suggested by the instruction. 

We find no error in the record which calls for a reversal of the 
case. The judgment of the trial court is affirmed. 


Vol. XLV.—51 
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KANSAS CITY COURT OF APPEALS. 


MIssourl. 


KANSAS CITY REGAL AUTO CO. 


vs. 


OLD COLONY INS. CO. (No. 11453.)* 


1, INSURANCE— ACTION ON POLICY —BURDEN OF PROOF — 
LOSS. 


In an action on a policy insuring against loss of automobile by theft by 
persons other than those in the insured’s employment, the insured 
had the burden of showing that the automobile was stolen by some- 
one not in his employment. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1643-1668; Dec. 
Dig. § 646.) 


2. INSURANCE—ACTION ON POLICY—QUESTION FOR JURY— 
LOSS BY THEFT. 

On evidence in an action on a policy covering loss by theft of an auto- 
mobile by persons other than those in the insured’s employ, held, 
that whether the automobile was stolen, and whether it was stolen by 
insured’s salesman or by someone not in his employ, were for the 
jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


Appeal from Circuit Court, Jackson County; Frank G. Johnson, 
Judge. 

Action by the Kansas City Regale Auto Company against the Old 
Colony Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Reversed and remanded. 


Yates & Mastin, of Kansas City, for Appellant. 
Lathrop, Morrow, Fox & Moore, of Kansas City, for Respondent. 


Jounson, J. 

This is an action on a policy of insurance issued by defendant 
to plaintiff, by the terms of which defendant insured plaintiff 
in the sum of $1,000 against loss by fire on a certain automobile 
owned by plaintiff, and also stipulated that the policy would 
“cover loss or damage in excess of $25 on each occasion, by 
theft, robbery, or pilferage by persons other than those in the 
employment, service, or household of the assured.” 

The petition alleges that on April 22, 1910, while the policy 
was in force, the automobile “was stolen or taken from plain- 
tiff by theft or robbery by a person or persons other than those 
in the employment, service, or household of plaintiff, and that 


* Decision rendered, Feb. 15, 1915. Rehearing denied, Feb. 27, 1915. 
174 S. W. Rep. 153 
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the said automobile has never been recovered by plaintiff, and 
that the same hereby became and is a total loss to plaintiff,” etc. 

The answer admits the policy was in force at the time of the 
alleged loss, but denies the other allegations of the petition, and 
pleads that plaintiff failed to make proofs of loss in compliance 
with the terms of the policy. The reply “denies each and every 
allegation of new matter in said amended answer contained,” 
and alleges a waiver by defendant of proofs of loss. 

At the close of the evidence offered by plaintiff, the court 
refused a peremptory instruction asked by defendant, and at the 
request of plaintiff instructed the jury “that the plaintiff is 
entitled to recover.” In obedience to this instruction, the jury 
returned a verdict for plaintiff in the sum of $1,100. Defendant 
appealed. 

Defendant offered no evidence at the trial, and that intro- 
duced by plaintiff, which bears on the questions discussed in 
the briefs, is as follows: At the time of the alleged loss plain- 
tiff was engaged at Kansas City in the business of selling auto- 
mobiles manufactured by the Regal Motor Car Company of 
Detroit. The car in question was new, but had been used two 
or three weeks by the salesman of plaintiff to demonstrate its 
merits to prospective buyers, and was being so used at the time 
of the alleged theft. 


Plaintiff would not allow its salesman to take the car out 
after 6 o’clock p. m. without special permission, but gave such 
permission to one of its salesmen, who represented that an ac- 
quaintance of his, who lived in Atchison, Kan., had come to 
Kansas City with his wife for the purpose of buying an auto- 
mobile and would like to test the Regal car. The salesman met 
the couple at the Baltimore Hotel, where they had engaged a 
room and took them in the car to his hotel, where they had 
dinner. Then he took them for a ride over the city, but the 
weather grew inclement, and they returned to the Baltimore Hotel. 
The salesman left the car in a line of cars under the supervision 
of an employee of the hotel and went inside with his com- 
panions. After remaining there fifteen or twenty minutes he 
took temporary leave of them to return the car to plaintiff’s 
garage. Going to the place where he had left it, which was 
across the street from the hotel, he found it was gone. He in- 
quired at once of the hotel employee if he had seen anyone 
take it, and, receiving a negative answer, went into the hotel and 
told his companions of its disappearance. Then he telephoned 
the police department. He testified that he never saw the car 
again and had no knowledge of what had become of it. He 
reported the loss to the manager of plaintiff early the next 
morning, being unable to find him before that time. On cross- 
examination he admitted that he was a heavy drinker of intoxi- 
cating liquors, and that he and his companions had been drink- 
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ing quite freely during the evening, but denied that he was 
under the influence of liquor. He was inclined to boast of 
his capacity for drink, speaking of it as “unlimited,” and said 
he could take fifty drinks without showing any disturbing effects. 
The following extracts from his cross-examination afford a fair 
conception of his condition that evening, as well as of the nature 
of the relations between him and his companions :— 


“Q. Were you short of money that evening? A. I am usually 
short of money all the time. Q. Didn’t you want to get some 
ready cash? A. No. Q. Did you make an agreement to sell 
this machine? A. No, sir. Q. Are you positive now that you 
did not? A. I know that I did not. Q. Didn’t you receive some 
money that evening for the machine? A. No, sir. Q. Were 
you in such a condition that you can now state whether you 
did receive any money or make any arrangements to sell that 
car that night? A. I can state that I had no proposition offered 
to me on account of the purchase of the car, other than a 
conversation with Mr. Drury. Q. Can you now remember, 
after remembering all these other details so well, how many 
drinks you had that night? <A. I could not remember that. 
©. Were you drinking that night? A. I generally drink beer. 
©. What did you drink that night? You did not drink only 
beer that night, did you? A. I don’t remember just the drinks. 
Possibly a ‘high ball’ or two. Q. You don’t remember how 
many you had between 6 and 10 o'clock? A. I don’t think we 
had any between 6 and 10. o’clock." Q. How many had you 
taken before 6 o'clock? .A. Possibly a couple of drinks. Q. Did 
you. not state before that you had ‘some drinks after 6 o’clock 
during the dinner? A. Yes. No, I did not. I don’t know 
whether we did or not.: Q. The record shows whether you 
did or did not. Mr. Emmons: He said he didn’t know whether 
he did or not. A. I don’t know anything about it. Q. The 
record shows that. A. Let it go that way. We had two or 
three drinks. ©. How many drinks did you have before 6 
o’clock that day? A. I don’t just remember that. * * * 
Q. Did you have any drinks that night at the Baltimore Hotel ? 
A. Yes. Q. How many drinks did you have there? A. Had 
one drink after we returned with the car. Had one drink, then 
I went down to get the car. * * *  Q. How often did you 
see Mr. and. Mrs. Drury? A. They generally came to Kansas 
City about once a month. Q. Each time did you go out and 
celebrate with them, eat dinner, and have some drinks? A. Y es, 
sir. * * * Q. Mr. Crandall, how many drinks would you 
consider a man could take and still be normal? * * * Q. I 
insist upon an answer. .A. I feel that I can take a great many 
more drinks than a great many other people can, and still be 
normal. I should judge that I could take fifty drinks and still 
be normal.” 
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Redirect examination :— 


“Q. Without waiving my objection, I will ask a question or 
two. On that evening, had you had any such a number of 
drinks as that between 6 and 10 o’clock? A. No, sir; not to 
exceed three or four of five.” 


About a month after the loss the salesman left the employ- 
ment of plaintiff. 

The manager of plaintiff testified in substance that, as soon 
as the loss was reported to him, he telephoned the police depart- 
ment and defendant’s agent in Kansas City that the car had been 
stolen the night before from the line of automobiles in front of 
the Baltimore Hotel; that the solicitor of defendant called and 
discussed the loss with him; that later he went to defendant’s 
office and was asked to sign proofs of loss, which he did without 
reading them, on the statement of the agent of defendant, who 
prepared and presented them to him, that they were proofs of loss 
and that the car was never returned to plaintiff. 

[1] We think the court did not err in overruling the de- 
murrer to the evidence offered by defendant. The burden was 
upon plaintiff to show that a loss had occurred within the defini- 
tion of that term in the policy (i. e., that the’ automobile was 
stolen by some person or persons “other than those in the em- 
ployment, service, or household of the assured”), but these 
facts could not be established by circumstantial evidence, and, this 
being a civil suit, plaintiff was not required to prove them beyond 
a reasonable doubt. The facts and circumstances disclosed in 
the evidence of plaintiff will support a reasonable inference 
that the salesman, in good faith, left the car in front of the 
hotel, and that some person or persons not in the employment of 
plaintiff, or in any sort of relationship to plaintiff, its officers 
or agents, stole the car and made off with it. 

[2] The evidence must be held sufficient to take to the jury 
the issue of whether or not the car was stolen. And, as to the 
proofs of loss, the evidence tends to show, not only that proofs 
of loss were made and delivered to defendant on the day follow- 
ing the loss, but that thereafter defendant so conducted itself with 
reference to the loss and plaintiff’s demand as to waive formal 
proofs. We have not recited the facts bearing on the subject 
of waiver, for the reason that the evidence relating to the mak- 
ing and delivery of formal proofs is undisputed and is so clear 
and convincing that it affords no room for a reasonable differ- 
ence of opinion, and the court did not err on that score in 
peremptorily directing a verdict for plaintiff. Demurrer to the 
evidence offered by defendant was properly overruled. 

But we are of opinion that the court erred in holding, as a 
matter of law, that the car had been stolen by someone not in 
the service of plaintiff. The evidence of theft is purely cir- 
cumstantial, and the fact that someone in the service of plaintiff 
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had no guilty participation in the disappearance of the car—a 
fact the contract included among the elemental facts of a good 
cause of action for theft which plaintiff must establish by 
proof—does not appear to be indisputably established. The jury 
were entitled to infer from all the evidence that the salesman acted 
in bad faith with his employer in obtaining permission to use 
the car on the representation that he intended using it in his 
employer’s business, when, in truth, he wanted to use it for 
the pleasure of his friends, and that, despite his: denials, the 
salesman was privy to the disappearance of the car. His de- 
scription of his habits and of his conduct that night does not 
impress us favorably. He was drinking heavily, was in need 
of money, and there is reasonable ground to believe that he did 
not act with diligence for the recapture of the car. He tele- 
phoned the police department, but had forgotten the number 
of the car, and the police could do nothing until the next morn- 
ing, when they obtained the number from the manager. He did 
not report the loss to the manager until the next morning. His 
reason for not doing so, as stated by him, is that :— 

“T could not get hold of him. He was not at home. I went out 
to look for him around some of the cafes, did not know where 
he was.” 


The result was that the thief was given a start of ten or twelve 
hours before any effort was put forth to follow or apprehend him. 
Such circumstances do not warrant the conclusion, as one about 
which reasonable minds could not differ, that the fact of an 
actionable theft is indisputably established. The triers of fact 


might infer from that the salesman was innocent of the crime, 
but the opposite inference that he was privy to the taking of 
the car has abundant support in the evidence and is one the 
jury was entitled to draw from all the facts and circumstances 


in proof. 

[3] The failure of defendant to offer any evidence has moved 
plaintiff to invoke as pertinent the rule stated in the following 
quotation from May vs. Crawford, 150 Mo. loc. cit. 527, 51 
S. W. 699 :— 

“If there had been any conflict in the testimony as to the 
breach, it would have been proper to submit it to the jury as 
a question of fact, but here there was no conflict of testimony, 
no countervailing evidence, and no impeachment of any witness 
The facts stood admitted. ‘Their legal effect alone remained, 
and, that was a question for the court and not for the jury.” 

Following that decision, we held in Morris vs. Kansas City, 
117 Mo. App. 298, 92 S. W. 908, that the trial court “may, on 
uncontradicted evidence, direct a verdict on the issue.” Speak- 
ing for myself, I think it is doubtful if that rule ever was in- 
tended to aid a plaintiff who must carry, to the end of the case, 
the burden of establishing by proof the constitutive facts of his 
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cause of action, but we need not express our opinion on that 
subject here, since it is plain that the rule has no application to 
cases such as the present, where the evidence of the plaintiff, 
though not met by opposing evidence offered by the defendant, 
does not unequivocally and indisputably establish the ultimate 
facts of the pleaded cause, but affords reasonable ground for 
the conclusion, as one of fact, that he has failed to sustain his 
burden of proof. Where the plaintiff's own evidence presents 
vital issues of fact, the court cannot properly dispose of such 
issues as though they were matters of law. 

The credibility of the salesman and the bona fides of his 
conduct with reference to the theft of the car were issues: of 
fact which the jury should have been allowed to determine. 
It follows that the court erred in peremptorily instructing the 
jury for plaintiff. 

The judgment is reversed, and the cause remanded. All concur. 


SUPREME COURT OF PENNSYLVANIA. 


MILLER 
vs. 


MASSACHUSETTS BONDING & INS. CO* 


INSURANCE—INSURANCE AGAINST THEFT—CONSTRUCTION 
OF POLICY—EVIDENCE. 

A provision in an insurance policy against theft that “the assured shall 
also produce direct and affirmative evidence that the loss * * * 
was due to * * * theft; * * * the disappearance * * * 
not to be deemed such evidence,’ does not preclude a recovery, 
though the evidence of the theft is purely circumstantial. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


Appeal from Court of Common Pleas, Allegheny County. 

Assumpsit by Mortimer C. Miller against the Massachusetts Bonding 
& Insurance Company on an insurance policy. From a judgment for 
plaintiff, defendant appeals. Affirmed. 


Argued before Fell, C. J., and Brown, Mestrezat, Stewart, and Mosch- 
ziker, JJ. 


Stephen Stone, of Pittsburgh, for Appellant. 
William M. Hall, of Pittshurgh, for Appellee. 


* Decision rendered, Jan. 2, 1915. 93 Atl. Rep. 320. 
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STEWART, J. 

The action was on a policy of insurance against direct loss 
of the property described in the schedule attached, occurring by 
its felonious abstraction from the interior of the building, apart- 
ments or rooms wholly occupied by the assured. The property 
for the loss of which the action was brought consisted of various 
articles of personal jewelry. Evidence was introduced by plain- 
tiff to show the circumstances connected with their disappear- 
ance, which it is claimed excluded other theory than that the 
property had been lost by theft. The particulars of the evidence 
need not here be recited. At the close of plaintiff’s case de- 
fendant moved for binding instructions. The motion was over- 
ruled, and the case was submitted to the jury, with the result 
that a verdict was rendered for the plaintiff for the full amount 
of the claim. A motion for judgment non obstante followed, 
which in turn was also denied. The ground on which binding 
instructions were asked, and on which the motion for judg- 
ment rested, was the insuiliciency of the evidence submitted to 
meet the requirements of a clause in the policy which reads as 
follows :— 


“The assured shall also produce direct and affirmative evidence 
that the loss of article or articles for which claim is made was 
due to the commission of a burglary, theft, or larceny; the dis- 
appearance of such article or articles not to be deemed such 
evidence.” 


Appellant’s contention is that the evidence adduced by plain- 
tiff to show the felonious taking of the property was wholly 
circumstantial, and that, conceding the sufficiency of the evi- 
dence in ordinary case to warrant an inference of theft, yet, 
because here the agreement of the parties required for the estab- 
lishment of this material fact on which defendant’s liability was 
made dependent evidence direct and affirmative, of the former of 
which there was none, binding instructions should have been given. 
This contention gives to the words “direct and affirmative evi- 
dence” a meaning so severely technical that, if this meaning 
alone can be given them, a policy containing the provision we 
have here would avail the assured only in the rarest and most 
exceptional cases, so exceptional that the average person would 
hardly think the contingency in which the policy could operate 
worth guarding against. Theft may not be described as a deed 
of darkness; yet it is notoriously one which is rarely, if ever, 
attempted, except as the thief has reason to believe that he will 
be undiscovered in the act. He never invites anyone, unless it 
be a confederate, to witness the operation. To limit the assured’s 
right to recovery to cases where the corpus delicti can be proved 
by direct testimony—that is, by the testimony of witnesses who 
saw the actual taking—would make the policy next to valueless. 
We will not impute to the defendant company any such purpose 
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in the use of these words; nor can we assume that the assured 
understood them in this narrow and restricted sense, in view of 
the marked subtraction such construction would necessarily make 
from his security. Stated plainly, what is contended for is that, 
the factum probandum being the felonious taking of the property, 
this could only be established by the testimony of one or more 
witnesses who were present and saw the theft or larceny actually 
committed ; or it may be stated thus, that the parties intended by 
the words to exact a higher degree of proof to charge the com- 
pany with liability for the loss than the law requires to convict 
the burglar or thief of the crime itself. Admitting that the evi- 
dence here was circumstantial, if adduced on the trial of one 
charged with the theft and found sufficient to exclude all reason- 
able doubt with respect to the guilt of the party charged, con- 
viction would follow, and imprisonment, and yet, with the guilty 
one in jail, the evidence would be insufficient for a recovery on 
the policy, because the thief convicted and in jail had not been 
seen when perpetrating the crime. We are unwilling to believe 
that the parties intended by the language used to accomplish such 
absurd results as those pointed out, and which would necessarily 
follow were the strict technical construction contended for 
allowed. Technical terms are ordinarily, but not always, to be 
given their technical meaning. Where they are obviously used 
in a different sense, it is the intention that governs. Just what 
the parties understood by direct and affirmative evidence may 
not be clear; but of this we feel very certain, they did not em- 
ploy these words with a view to render the policy frivolous and 
ineffective. And it would be both were it enforceable only 
as someone could be produced who had seen the thief at his 
work. A reasonable construction of the words would ascribe to 
the parties the single purpose to require something more than 
the mere fact of loss to entitle the assured to recovery on the 
policy. The fact that the clause concludes with a provision that 
the disappearance of the property should not be deemed direct 
evidence is an indication, more or less strong, that the word 
“direct” was not used in its strictly technical sense. The pro- 
vision might well have -been omitted had the technical meaning 
been intended, since under no circumstances could the fact of 
disappearance have been regarded as direct evidence, understood 
in its technical sense, of the theft. An examination of the evi- 
dence shows that, while circumstantial, it was all distinctly af- 
firmative as to the different facts testified to. Each witness testi- 
fied as to what he saw for himself, and all the testimony was 
received without objection. The trial judge in his charge very 
distinctly instructed the jury that the one question they had 
to pass upon was whether the property had been feloniously 
taken. Their answer that it was so taken should have made 
an end of the case. The effect of a provision in a policy of 
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insurance conditioning recovery on the production of a par- 
ticular kind of evidence in contradistinction of another kind, 
which, under the rules of law and evidence, is equally effective 
and admissible to prove the particular fact in issue, suggests 
a question that was not raised in the court below, nor argued on 
the appeal. It therefore calls for no consideration here. 

The assignment of error is overruled, and the judgment is 
affirmed. 


PHILADELPHIA CAS. CO. vs. FECHHEIMER er at.* 
(United States Circuit Court of Appeals, Sixth Circuit.) 


10. INSURANCE—CREDIT INSURANCE—LIABILITY OF IN- 
SURER— RENEWAL POLICY. 


A credit insurance policy, or “bond,” insuring against loss of accounts 
due the insured from customers for goods shipped during the cal- 
endar year 1903, contained a clause providing that, “if this bond is 
renewed on or before the date of termination thereof by the issuance 
of a new bond, the losses occurring during the term of the renewal 
on goods shipped during the term of this bond shall be included in the 
calculation of losses‘ under said renewal the same as if the goods 
had been shipped during the term of such renewal bond.” December 
4, 1903, a second bond was issued, differing in some of its provisions, 
covering the term from October 1, 1903, to September 30, 1904. The 
only reference therein to the previous bond was a provision that 
losses occurring on goods shipped on and after October 1, 1903, should 
not be included under the first bond, but under the second. Held, 
that the second bond was a renewal of the first, within the meaning 
of the quoted clause of the first, and covered losses arising on ship- 
ments made during the term of the first bond previous to Oc- 
tober 1, 1903. : 


(For other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 1299; Dec. 
Dig. § 511.) 


11. INSURANCE—CREDIT INSURANCE—LIABILITY OF IN- 
SURER—RENEWAL POLICY. ° 

The losses to which such clause relates are to be determined by the terms 
of the first bond, and not of the renewal, and the insurer is liable 
for a loss which comes within the terms of the first, although it is 
of a class not insured against by the renewal. 


(For other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 1299; Dec. 
Dig. § 511.) 


12, INSURANCE—CREDIT INSURANCE—LIABILITY OF IN- 
SURER. 


Each bond provided that on sales not exceeding $450,000 during its term 
losses to the aggregate amount of $5,000 should constitute an initial 
loss to be borne by the insured, the insurer being liable only for an 
excess of loss above that sum, and that, if the sales exceeded 


* Decision rendered, Feb. 2, 1915. 220 Fed. Rep. 401. 
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$450,000, the initial loss should be proportionately increased. Held, 
that the fact that losses on sales made during the term of the first 
bond, but occurring during the term of the second, were payable 
under the latter, did not entitle the insurer to carry over the sales 
of the first term, and add them to those of the second, for the pur- 
pose of increasing the amount of the initial loss thereunder. 

(For other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 1299; Dec. 
Dig. § 511.) 


13. INSURANCE—CREDIT INSURANCE—LIABILITY OF IN- 
SURER. 

Where goods shipped by insured were returned, no sale was consum- 
mated, which can be computed in making up the total sales under 
the bonds. 

(For other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 1299; Dec. 
Dig. § 511.) 


14. INSURANCE—CREDIT INSURANCE—LIABILITY OF IN- 
SURER. 

Although the renewal bond was not executed until December 4, 1903, 
a clause therein providing that “losses occurring on goods shipped 
on and after October 1, 1903,” should be included thereunder, and 
not under the first bond, made the second bond effective for all pur- 
poses from that date. 

(For other cases, see Insurance, Cent. Dig. §§ 362-371; Dec. Dig. § 175.) 


15. INSURANCE—CREDIT INSURANCE—LIABILITY OF IN- 
SURER. 

That a preliminary notice of loss required and given the insurer in- 
correctly stated that the debtor had been adjudged bankrupt, whereas 
in fact he had been closed on execution, was immaterial, where no 
objection was made on that ground, and the insurer was liable in 
either case. 

(For other cases, see Insurance, Cent. Dig. § 1358; Dec. Dig. § 552.) 


16. INSURANCE—CREDIT INSURANCE—CONSTRUCTION OF 
BONDS. 

Credit insurance bonds, like other insurance policies, if ambiguous in 
their language, are to be construed strictly against the insurer, by 
whom they were framed. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


In Error to the District Court of the United States for the Western 
Division of the Southern District of Ohio; Howard C. Hollister, Judge. 
Action at law by Henry H. Fechheimer, Laura Strauss, executrix 
of the last will of Louis Kiefer, deceased, and Samuel H. Fechheimer, 
partners as Fechheimer, Kiefer & Co., against the Philadelphia Casualty 
Company. Judgment for plaintiffs, and defendant brings error. Affirmed. 


Before Warrington and Denison, C. JJ., and Tuttle, D. J. 


J. L. Kohl, of Cincinnati, Ohio, for Plaintiff in Error. 
Alfred Mack, of Cincinnati, Ohio, for Defendant in Error. 
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CHARLES WOLFF PACKING CO. vs. TRAVELERS’ INS. 


1. INSURANCE—EMPLOYERS’ 


of Topeka, for Appellant. 
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CO. (No. 19368.)* 


(Supreme Court of Kansas.) 





LIABILITY INSURANCE—CON- 
STRUCTION OF POLICY—“PRESERVATION OF BUILD- 
INGS.” 


An employee, engaged in loading dirt to be used in filling up an excava- 


tion inside and around the foundation for a new building, and in 
filling up the grounds of a plant to protect it from flood, is within 
the terms of an employer’s liability insurance policy which includes 
“the work of making ordinary repairs for the preservation of ma- 
chinery or buildings and the renewal of existing mechanical equip- 
ment,” and is not excluded by the terms of the policy providing that 
“the employees covered by this policy do not make additions to, al- 
terations in, construct or demolish buildings, structures or plant.” 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 
2. INSURANCE—EMPLOYERS’ LIABILITY INSURANCE—CON- 


STRUCTION OF POLICY. 


An employee is not within the terms of an employer’s liability insurance 


policy, when he is injured while working in a city park situated across 
a street running between the park and the yards of a packing house, 
when the policy provides that “this agreement shall apply only to 
such injuries so sustained while within the factories, shops or yards,” 
of such packing house, “or upon the premises or ways immediately 
adjoining.” 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


(Additional Syllabus by Editorial Staff.) 


3. INSURANCE—EMPLOYERS’ LIABILITY INSURANCE—CON- 


STRUCTION OF POLICY—“IMMEDIATELY”—*ADJOINING’— 
“ADJACENT.” 


used in an employer’s liability insurance policy, providing that the 
insurer should be liable only for injuries sustained on certain prem- 
ises or ways “immediately” adjoining, the term quoted implied that 
nothing intervened. The word “adjoining” ordinarily means joining 
to, contiguous, adjacent, as an adjacent room. The words “adjoining” 
and “adjacent” are often used synonymously, but not always. “Ad- 


joining” seems to be a more restricted or confining word than 
“adjacent.” 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 
(For other definitions, see Words and Phrases, First and Second Series, 


Immediately; Adjoining; Adjacent.) 






Appeal from District Court, Shawnee County. 
Action by the Charles Wolff Packing Company against the Travelers’ 


Insurance Company. From a judgment for plaintiff, defendant appeals. 
Reversed. 


O. C. Mosman, of Kansas City, Mo., and Blair, Magaw & Lillard, 
E. D. McKeever, of Topeka, for Appellee. 





C Decision rendered, Mar. 6, 1915. 146 Pac. Rep. 1175. Syllabus by the 
ourt. 
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UNITED STATES FIDELITY & GU cegvionge! = CO. vs. 
SHEPHERDS’ HOME LODGE NO. 2 


(Court of Appeals of. Kentucky.) 


2. INSURANCE—FIDELITY INSURANCE—SURETY BOND—CON- 
STRUCTION—DURATION OF LIABILITY, 

Where plaintiff lodge was guaranteed by defendanfstrety company against 
loss arising from defalcation by an officer, there’ being a series of 
three bonds, the greater part of the loss having taken place during 
the time covered by the second bond, while such loss was not dis- 
covered until that bond had been renewed for another period of a 
year, and where the language of all the bonds was that they guaran- 
teed against loss that should occur “during the continuance of said 
term or of any renewal thereof, on discovery during the said continu- 
ance or within three months thereafter,” the contract was a continu- 
ing one, and the recovery of the lodge upon the bond was not limited 
to the loss occurring after the last renewal, but included the total 
loss from the inception of the contract up to the limit of the guaranty. 


(For other cases, see Insurance, Cent. Dig. §§ 372-378; Dec. Dig. § 177.) 


3. INSURANCE—FIDELITY INSURANCE—SURETY BOND— 
GOOD FAITH OF INSURED—QUESTION FOR JURY. 

In an action on a bond guaranteeing a fraternal organization against loss 
arising from defalcations by its officers, the questions whether the 
lodge in good faith made statements as to the past honesty of its 
officers in its application for a renewal of such bond, and whether -it 
used ordinary care to determine whether the treasurer had faithfully 
performed her duties, and in good faith believed such to be the case, 
were for the jury, 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


4. INSURANCE— FIDELITY INSURANCE—SURETY BOND— 
GOOD FAITH OF INSURED—SUFFICIENCY OF EVIDENCE. 

Evidence held sufficient, in an action by a fraternal organization on a 
bond guaranteeing it against loss from defalcations by its officers, to 
show that in applying for a renewal of such bond the lodge had made 
statements in good faith, and that it had used due care in checking 
the accounts of its officers. 

(or other cases, see Insurance, Cent, Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Third. Division. 

Action by Shepherds’ Home Lodge No. 2 against the United States 
Fidelity & Guaranty Company. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Dallam, Farnsley & Means, of Louisville, for Appellant. 
Selligman & Selligman; of Leeann for Appellee. 


* Decision rendered, Mar. 23, 1915. 174 s Ww. Rep. 487. 
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BIG RUN COAL CO. vs. EMPLOYERS’ INDEMNITY CO.* 
(Court of Appeals of Kentucky.) 


1, INSURANCE—EMPLOYERS’ INDEMNITY INSURANCE—CAN- 
CELLATION OF POLICY—AMOUNT OF PREMIUM. 

Where a policy of,i nity insurance provided that if it should be can- 
celed at insured’g Fequest the amount to be paid as a premium should 
be the compensation for the full policy period to the date of cancel- 
lation, the earned premium to be calculated at the customary short 
rates in accordance with a table printed on the policy, that the pre- 
mium was based on the entire compensation earned by employees of 
insured during the period of the policy, and that if the policy should 
continue for only three months the premium should be 40 per cent 
of the premium for the full year, the premium earned to the date 
of a cancellation made by insured at the end of three months was 
properly computed on the basis of the compensation which would 
have been paid to employees for the entire year, estimated on the 
basis of that paid for three months, rather than merely on the basis 
of the compensation paid for three months. 


(For other cases, see Insurance, Cent. Dig. § 394; Dec. Dig. § 183.) 


2. INSURANCE —FMPLOYERS’ INDEMNITY INSURANCE — AC- 
TION FOR PREMIUM—INDEPENDENT COVENANTS — 
DEFENSE. 

Where a promise of insured to pay the premiums on a policy: of in- 
demnity insurance was independent of the insurer’s covenant to re- 
imburse insured for money paid for surgical relief of employees, fail- 
ure of the insurer to make such reimbursement was not a bar to its 
action for premiums. 

(For other cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. 
Dig. § 188.) 


3. CONTRACTS—‘INDEPENDENT COVENANT.” 

An “independent covenant” is one going only to a part of the considera- 
tion on both sides, for breach of which an action will lie without 
averring a performance of the other conditions. 

(For other cases, see Contracts, Cent. Dig. §§ 762-764; Dec. Dig. § 173.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Independent Covenant.) 


Appeal from Circuit Court, Clark County. 

Action by the Employers’ Indemnity Company against the Big Run 
Coal Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


B. R. Jouett, of Winchester, for Appellant. 
Pendleton, Bush & Bush, of Winchester, for Appellee. 


* Decision rendered, Mar. 17, 1915. 174 S. W. Rep. 25. 
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ADAMS CO. vs. WESTERN SURETY CO. Er At. 
(No. 3673.)* 
(Supreme Court of South Dakota.) 


1. INSURANCE--FIDELITY BOND—PLEADING—COMPLAINT. 

Where the complaint in an action on a fidelity bond, drawn to be in force 
from January, 1913, to January, 1914, alleged that the defalcations 
sued to be recovered took place between January 18, 1912, and Feb- 
ruary 24, 1913, it stated no cause of action, unless the bond covered 
past defaults, since the allegations of the complaint might be literally 
true and still render the defendant not liable, there being no pre- 
sumption that when a series of acts are alleged to have occurred 
between two dates, the first and last acts took place on the first and 
last dates, respectively. 

(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.) 


2. INSURANCE—FIDELITY BOND—CONSTRUCTION AS COVER- 
ING PAST DEFAULTS. 

Language, clearly showing the intention and understanding of the surety 
at the time a fidelity bond was executed, must be used in the instru- 
ment to render the surety liable under it for past defaults of the 
person whose duties are guaranteed, since it is the general rule that 
such contracts as fidelity bonds and insurance policies look only to 
the future and bind the surety or insurer only for future losses in 
the absence of a clearly expressed contrary intent. 

(For other cases, see Insurance, Cent. Dig. § 325; Dec. Dig. § 168.) 

McCoy, P. J., dissenting. 


Appeal from Circuit Court, Pennington County; Levi McGee, Judge. 
Action by the Adams Company against the Western Surety Company 
and others. Judgment for plaintiff, and defendants appeal. Reversed. 


Joe Kirby, of Sioux Falls, for Appellants. 
Martin & Mason, of Deadwood, for Respondent. 


* Decision rendered, Mar. yi 3 1915. 151 N. W. Rep. 890. 





CROUCH vs. SOUTHERN SURETY CO.* 


(Supreme Court of Tennessee.) 


1. INSURANCE—GUARANTY AND INDEMNITY INSURANCE— 
RECOVERY OF PREMIUM—APPORTIONMENT. 

Where a county trustee gave bond with a surety company as surety for 
the faithful performance of his duties, and paid a premium of $4,000 
in advance, and died after six months, during which time the bulk 
of the funds passing through his hands were collected and disposed 


* Decision rendered, Mar. 20, 1915. 174 S. W. Rep. 1116. 
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of, his administratrix could not recover back one-half of the pre- 
mium, since the risk had attached, and neither it nor the premium 
could be apportioned. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


Appeal from Chancery Court, Davidson County; John Allison, 
Chancellor. 

Bill by Mrs. Josie A. Crouch against the Southern Surety Company. 
Demurrer overruled, and defendant appeals. Reversed and remanded 
for answer and further proceedings. 


Aust & McGugin, of Nashville, and A. G. Moseley, of St. Louis, Mo., 
for Appellant. 

Thos. H. Malone and Larkin E. Crouch, both of Nashville, for 
Appellee. 


_ ——_—-—- og —-— — 


GENERAL BONDING & CASUALTY INS. CO. xv. . 
MOSELY er at. (No. 729.)* 


(Court of Civil Appeals of Texas. Amarillo.) 


3. INSURANCE — CORPORATIONS — ORGANIZATION — 
STATUTES. 

Rev. St. 1911, art. 1146, enacted in 1907, prohibiting any corporation from 
issuing any stock except for mongy paid or labor done, reasonably 
worth the sum at which it was taken by the corporation, or property 
actually received reasonably worth the sum at which it was taken, 
is superseded by Acts 3lst Leg. c. 108, authorizing the incorporation 
of insurance companies and providing that the articles of incorpora- 
tion shall show that the capital stock has been subscribed and fully 
paid up and in the hands of the corporators before the filing of the 
articles of incorporation, and an insurance corporation can only be 
organized as prescribed by the act. 

(For other cases, see Insurance, Cent. Dig. § 38; Dec. Dig. § 33.) 


4. INSURANCE—CORPORATIONS—STATUTORY PROVISIONS— 
“CAPITAL STOCK”—“PAID UP”’—‘ACTUALLY RECEIVED.” 
Under Const. art. 12, § 6, prohibiting the issuance by any corporation of 
stock except for money paid, labor done, or property actually re- 
ceived, and Acts 3lst Leg. c. 108, providing for the organization of 
insurance companies, and declaring that the articles of incorporation 
shall show that the capital stock has been “paid up,” and requiring 
the Insurance Commissioner after organization to examine the affairs 
of the corporation, and to issue a certificate of authority to transact 
business on finding that the capital stock has been paid up, and is in 
the custody of the officers, either in cash or securities, the giving of 
notes secured by deed of trust for stock subsequently issued by an 


* Decision rendered, Feb. 20, 1915, On motion for rehearing, Mar. 27, 


1915. 174 S. W. Rep. 1031. 
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insurance company is not payment for the stock; since the term 
“capital stock” means the fund contributed by the shareholders as 
the financial basis of the corporation’s business, and the term “paid 
up” contains the idea of full pdyment of the authorized capital into 
the corporation either in money or its equivalent in property, effect- 
ing the extinguishment of subscription liability for stock, and the 
words “actually received” mean the receipt and payment of something 
real and tangible, as distinguished from something constructive or 
speculative. 
(For other cases, see Insurance, Cent. Dig. § 38; Dec. Dig. § 33.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Actually Received; Capital Stock; Paip Up.) 


Error from District Court, Hardeman County; J. A. Nabers, Judge. 

Action by A. Mosely and another against the General Bonding & 
Casualty Insurance Company and others. There was a judgment for 
plaintiffs, and defendants bring error. Affirmed. 


Locke & Locke, of Dallas, for Plaintiffs in Error. 
M. M. Hankins, of Quanah, and Jno. W. Veale, of Amarillo, for 
Defendants in Error. . 


NATIONAL SURETY CO. vs. MURPHY-WALKER CO. 
(No. 384.)* 
(Court of Civil Appeals of Texas. El Paso.) 


1. INSURANCE— CONSTRUCTION OF CONTRACT — FIDELITY 
OR GUARANTY BOND. 

Contracts of a surety company, indemnifying an employer against the dis- 
honesty of employees, entered into for a premium paid after investi- 
gation, based upon written representations relative to the extent of 
the risk, are not differentiated from guaranty insurance, and the 
same rules of construction must apply thereto as apply to other in- 
surance contracts. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


4. INSURANCE—ACTION ON POLICY—DEFENSES—STATUTES. 

Under the express provision of Rev. St. 1911, § 4948, it is no defense to 
a suit on a surety or fidelity bond, construed as insurance, that mis- 
representations were made in the application for the bond, unless 
the insurer shows that within ninety days after discovering their fal- 
sity it notified the insured that it refused to be bound thereby. 


(For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.) 


* Decision rendered, Mar. 4, 1915. Rehearing denied, Apr. 1, 1915. 
174 S. W. Rep. 997. 
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6. INSURANCE—FIDELITY INSURANCE—APPLICATION OF 
STATUTES. 

Rey. St. 1911, art. 4741, declaring that all policies shall provide that 
statements by the insured shall,-in the absence of fraud, be deemed 
representations and not warranties, article 4947, providing that mis- 
representations in any contract or policy of insurance must be ma- 
terial to avoid the contract or policy, article 4948, providing that no 
defense shall be based upon misrepresentations made in applications 
for policies or contracts unless defendant shows that, within ninety 
days after notice thereof, he notified the insured it would not be 
bound by the contract, article 4951, requiring policies of insurance to 
be accompanied by a copy of the questions asked in the application 
therefor, and article 4954, providing that the policy shall contain the 
entire contract, apply to surety or fidelity bonds. 


(For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.) 


Appeal from District Court, Presidio County; W. C. Douglas, Judge. 
Action by the Murphy-Walker Company against the National Surety 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Jones, Jones & Hardie, of El Paso, for Appellant. 
* H. H. Kilpatrick, of Marfa, and J. F. Woodson, of El Paso, for 
Appellee. 





